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PREFACE 


This  volume  of  the  Reports  of  the  Public  Service  Commission  of 
the  State  of  Missouri  contains  selected  Reports  and  Orders  issued  by 
this  Commission  during  the  period  beginning  September  1,  2010 
through  July  31,  2011.  It  is  published  pursuant  to  the  provisions  of 
Section  386.170,  et  seq..  Revised  Statutes  of  Missouri,  2000,  as 
amended. 

The  syllabi  or  headnotes  appended  to  the  Reports  and  Orders 
are  not  a part  of  the  findings  and  conclusions  of  the  Commission,  but 
are  prepared  for  the  purpose  of  facilitating  reference  to  the  opinions.  In 
preparing  the  various  syllabi  for  a particular  case  an  effort  has  been 
made  to  include  therein  every  point  taken  by  the  Commission  essential 
to  the  decision. 

The  Digest  of  Reports  found  at  the  end  of  this  volume  has  been 
prepared  to  assist  in  the  finding  of  cases.  Each  of  the  syllabi  found  at 
the  beginning  of  the  cases  has  been  catalogued  under  specific  topics 
which  in  turn  have  been  classified  under  more  general  topics.  Case 
citations,  including  page  numbers,  follow  each  syllabi  contained  in  the 
Digest. 
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REPORTS  OF 

THE  PUBLIC  SERVICE  COMMISSION 
OF  THE 

STATE  OF  MISSOURI 


In  the  Matter  of  Lake  Region  Water  & Sewer  Company's  Application 
to  Implement  a General  Rate  Increase  in  Water  and  Sewer  Service 

Case  Nos.  SR-201 0-0110  & WR-20 10-01 1 1 
Decided:  September  1,  2010 

Evidence,  Practice  And  Procedure  §27.  The  Office  of  Public  Counsel  filed  a motion  for 
rehearing  alleging  that  the  filing  by  another  party  of  a motion  for  extension  of  time  regarding 
a previous  stipulation  and  agreement  created  a new  live  issue  to  which  Public  Counsel  was 
entitled  to  respond.  In  denying  the  request  for  rehearing,  the  Commission  stated  that 
Public  Counsel  waived  any  right  to  a hearing  when  it  did  not  timely  oppose  the  stipulation 
and  agreement  and  did  not  request  a stay  of  the  Commission’s  report  and  order.  The 
Commission  noted  that  it  opened  a separate  case  solely  for  the  purpose  of  allowing  Public 
Counsel  to  address  that  issue. 

ORDER  REGARDING  MOTIONS  FOR  REHEARING,  MOTION  FOR 
RECONSIDERATION  AND  REQUEST  FOR  CLARIFICATION 


On  August  27,  2010,  Lake  Region  Water  and  Sewer  Company  (Lake 
Region”)  and  the  Office  of  the  Pubiic  Counsei  (“Pubiic  Counsei”)  fiied 
motions  for  rehearing.  Pubiic  Counsei  aiso  seeks  ciarification  of  the 
Commission’s  August  18,  2010  Report  and  Order.  And  the 

Commission’s  Staff  fiied  a motion  for  reconsideration.  Rehearing  may  be 
granted,  if  in  the  Commission’s  judgment,  there  is  sufficient  reason.^ 
Executive  Compensation  and  Rate  Case  Expense 

Pubiic  Counsei  is  the  oniy  party  ciaiming  error  with  the 
Commission’s  decisions  regarding  executive  management  compensation 
and  rate  case  expense.  Those  issues  were  fuiiy  eiucidated  in  the  Report 
and  Order  and  Pubiic  Counsei  provides  no  sufficient  reason  for  the 
Commission  to  grant  a rehearing  on  these  two  issues. 

Availability  Fees 


Section  386.500.1 , RSMo  2000. 


1 
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Public  Counsel  and  Lake  Region  both  take  issue  with  one  point 
regarding  the  Commission’s  decision  that  imputing  revenue  from 
availability  fees  in  this  case  would  be  unjust  and  unreasonable.  Public 
Counsel  also  seeks  clarification  with  regard  to  the  Commission’s 
decision  in  this  regard.  And,  although  the  respective  arguments  are 
different,  both  motions  address  one  point  in  common  concerning  the 
Commission’s  conclusions  of  law  as  to  whether  availability  fees  are  a 
“commodity”  under  Section  386.020(48),  Cum.  Supp.  2009,  which 
defines  “service.”  For  the  Commission  to  have  subject  matter  jurisdiction 
over  availability  fees,  these  fees  must  somehow  fall  under  a definition  of 
a regulated  utility  service.  But,  the  parties  not  only  take  the  discussion 
regarding  the  definition  of  the  word  commodity  out  of  context,  they  fail  to 
observe  that  the  Commission  specifically,  and  separately,  concluded  that 
under  the  facts  of  this  case  giving  availability  fees  ratemaking  treatment 
by  either  imputing  revenue  or  classifying  it  as  contributions  in  aid  of 
construction  would  be  unjust  and  unreasonable. 

As  stated  in  the  Report  and  Order,  Staff’s  subject  matter  experts 
have  consistently  testified,  in  this  and  in  past  cases,  that  availability  fees 
are  not  a regulated  utility  “service.”  The  Commission  has  also  concluded 
in  past  cases  that  availability  fees  are  not  a regulated  utility  “service.” 
While  the  Commission  examined  the  facts  in  this  case  and  discussed 
how  the  fees  might  possibly  fall  under  the  statutory  definition  that 
included  the  word  “commodity,”  the  Commission  never  made  a finding  of 
fact  or  conclusion  of  law  that  availability  fees  were,  in  fact,  a commodity. 
The  Commission  stated  in  its  Report  and  Order: 

While  the  Commission  has  not  done  so  in  the  past, 
availability  fees  could  be  construed  to  be  a 
“commodity”  and  thus  fall  under  the  definition  of  a 
“service,”  despite  its  expert  Staff’s  testimony  to  the 
contrary.  (Emphasis  added). 

The  parties  have  taken  this  statement  completely  out  of  context.  The 
order  immediately  goes  on  to  say: 

To  make  this  determination  in  this  matter  would  be  a 
substantial  departure  from  past  Commission  decisions, 
policy  and  practice.  And,  although  the  Commission  is  not 
bound  by  stare  decisis  the  rulings,  interpretations,  and 
decisions  of  a neutral,  independent  administrative  agency, 

“while  not  controlling  upon  the  courts  by  reason  of  their 
authority,  do  constitute  a body  of  experience  and  informed 
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judgment  to  which  courts  and  litigants  may  properly  resort 
for  guidance.”  (Emphasis  added).  It  has  been  established 
that  Lake  Region  has  indeed  relied  upon  this  Commission’s 
past  decisions  and  the  directions  it  received  from  the 
Commission’s  Staff  for  guidance  with  how  availability  fee 
revenue  was  not  regulated  revenue  and  would  not  receive 
ratemaking  treatment.  And,  Missouri  Courts  have  applied 
the  doctrine  of  quasi-estoppel  to  prevent  agencies  from 
taking  positions  contrary  to,  or  inconsistent  with,  positions 
they  have  previously  taken. ^ 

Indeed,  the  Commission  painstakingly  delineated  how  rulemaking  is 
necessary  for  re-defining  service,  reclassification  of  revenue  streams  and 
a complete  reversal  of  its  statement  of  general  applicability  that 
implements,  interprets  or  prescribes  law,  policy,  procedure  and  practice 
after  at  least  37  years  of  following  one  practice,  based  upon  its 
interpretation  and  applications  of  the  law.  The  Commission  provided 
additional  clarification  regarding  the  declaration  of  its  intent  to  address  its 
jurisdiction  over  availability  fees  prospectively  where  found  appropriate  in 
the  future  in  its  order  approving  Lake  Region’s  compliance  tariffs.^ 

On  August  19,  2010,  the  Commission  opened  the 
workshops  to  lead  to  that  rulemaking.  And,  on  August  24,  2010,  after 
issuing  formal  notice,  the  Commission  specifically  directed  its  Staff  to 
perform  an  exhaustive  review  of  all  current  water  and  sewer  regulations 
and  prepare  a comprehensive  set  of  definitions,  uniform  and  in 
conformity  with  Section  386.020(48),  Cum.  Supp.  2009.  As  that  order 
pointed  out,  the  Commission  has  definitions  for  sewer  service  in  its  rules 
that  may  not  conform  with  the  statutory  definition  of  service  and  that  are 
inapposite  to  the  arguments  made  by  Public  Counsel  and  Staff  in  this 
case  that  availability  fees  could  constitute  a utility  “service.”  Those  rules 
specifically  define  sewer  service  as  being  only  the  removal  and  treatment 
of  sewage.®  During  the  workshop/rulemaking  process  the  Commission 
will  examine  proposed  definitions  and  finally  determine  whether 
availability  fees  are  a commodity  or  if  they  fall  under  one  or  more  of  the 
other  categories  listed  in  the  statute. 


The  legal  citations  from  the  quoted  language  have  been  omitted  from  this  order,  but  are 
fully  delineated  in  the  Commission’s  August  18,  2010  Report  and  Order. 

See  pages  103-107  of  the  Report  and  Order. 

® Commission  Rules  4 CSR  240-3.300(3)  and  60.101(3)(M).  The  Commission’s  rules  on 
water  utilities  are  devoid  of  definitions. 
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Racquet  Club  Stipulation 

Public  Counsel  offers  one  additional  argument  in  its  motion  for 
rehearing.  During  the  pendency  of  this  case,  Lake  Region,  Four 
Seasons  Racquet  and  Country  Club  Condominium  Property  Owners 
Association,  Inc.  (“Racquet  Club”)  and  Staff  entered  into  a stipulation 
involving  the  installation  of  flow  meters  to  measure  the  water  flow  from 
the  Country  Club  Hotel  system  and  the  Racquet  Club  system  that 
ultimately  enters  Lake  Region’s  wastewater  treatment  plant.  The  meters 
were  to  determine  whether  there  is  ground  water  infiltration  into  the 
system  and  whether  the  Racquet  Club  is  subsidizing  the  Hotel  in  relation 
to  the  way  service  is  measured  and  billed.  Public  Counsel  did  not 
oppose  the  stipulation  and  by  operation  of  Commission  rules  waived  any 
right  to  a hearing  on  the  stipulation. 

Public  Counsel  argues  that  the  request  for  an  extension  of  time 
to  install  the  meters,  filed  on  August  24,  2010,  after  the  Report  and  Order 
had  been  issued  on  August  18,  2010,  creates  a “live  issue”  of  potential 
customer  rate  subsidization  thereby  “cutting  off  any  chance  of  Public 
Counsel  bringing  its  position  on  that  issue  before  the  Commission.”  It 
should  be  noted,  however,  that  the  motion  for  the  extension  was  filed 
before  the  effective  date  of  the  Report  and  Order  (August  28,  2010),  and 
that  when  Public  Counsel  objected  it  did  not  request  a stay  of  the 
Commission’s  order  for  further  proceedings.  Further,  the  Commission 
responded  by  opening  a separate  case  solely  for  the  purpose  of  allowing 
Public  Counsel  to  address  this  issue  and  should  any  material  issues 
arise  that  require  some  adjustment  in  rates,  the  Commission  can  order 
Lake  Region  to  return  for  a rate  making  proceeding  earlier  than  the 
three-year  deadline  already  directed.  Public  Counsel  also  has  the  option 
of  filing  a complaint.  Public  Counsel,  being  provided  with  an  abundance 
of  process,  has  not  provided  a sufficient  reason  for  the  Commission  to 
rehear  this  case  on  this  basis. 

Staff’s  Motion  for  Reconsideration 

Finally,  the  Commission’s  Staff  argues  that  the  Report  and 
Order  does  not  appear  to  reflect  what  the  Commissioners  discussed  at 
its  Agenda  meetings.  The  Commission  is  fully  aware  of  the  content  of  its 
orders  and  the  decisions  it  issues  in  those  orders.  Staff’s  motion  is 
meritless. 

THE  COMMiSSiON  ORDERS  THAT: 

1 . All  motions  for  rehearing  are  denied. 

2.  The  Staff  of  the  Missouri  Public  Service  Commission’s 
motion  for  reconsideration  is  denied. 
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3.  To  the  extent  the  Commission’s  August  18,  2010  Report  and 
Order  required  ciarification,  it  is  so  ciarified  in  the  body  of  this  order. 

4.  This  order  shaii  become  effective  immediateiy  upon  issuance. 

Ciayton,  Chm.,  Gunn,  and  Kenney,  CC.,  concur; 

Davis  and  Jarrett,  CC.,  dissent. 

Steariey,  Senior  Reguiatory  Law  Judge 


In  the  Matter  of  an  Investigation  into  the  Quality  of  Wireline 
Telecommunications  Services  in  the  State  of  Missouri 

File  No.  TO-2011-0047 
Decided:  September  1,  2010 

Telecommunications  §26.  The  Commission  opened  an  investigation  into  the  quaiity  of 
service  provided  by  teiecommunications  companies  foiiowing  dereguiation. 

ORDER  OPENING  AN  INVESTIGATION  INTO  THE  QUALITY  OF 
WIRELINE  TELECOMMUNICATIONS  SERVICES  IN  MISSOURI 


On  August  24,  2010,  the  Commission’s  Staff  fiied  a motion 
asking  the  Commission  to  open  an  investigation  into  the  quaiity  of 
wireiine  teiecommunications  service  in  Missouri.  Staff’s  motion 
expresses  concern  that  Missouri’s  wireiine  teiecommunications  system 
may  have  degraded  in  recent  years  due  to  a iack  of  proper  testing, 
preventive  maintenance,  and  timeiy  repiacement  of  faciiities  since  the 
teiecommunications  system  has  been  deciared  to  be  competitive  and 
thus  no  ionger  subject  to  quaiity  of  service  reguiation.  Staff  indicates  it 
has  received  an  increasing  number  of  customer  service  compiaints  about 
the  quaiity  of  teiephone  service  and  wants  to  further  investigate  the 
probiems  described  by  those  customers. 

Specificaiiy,  Staff  wouid  iike  to  determine  whether  the  service 
probiems  reported  by  customers  are  isoiated  instances,  or  whether  they 
indicate  a systemic  deterioration  of  faciiities  that  wouid  iead  to  a iower 
quaiity  of  service  in  iarge  portions  of  the  state.  To  that  end.  Staff  asks  the 
Commission  to  order  aii  faciiities-based  iocai  exchange 
teiecommunications  companies  to  answer  a set  of  questions  regarding 
the  companies’  maintenance  efforts  and  procedures. 
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The  Commission  wiii  estabiish  the  investigative  case  that  Staff 
has  requested,  and  wiii  order  aii  faciiities-based  iocai  exchange 
teiecommunications  companies  doing  business  in  Missouri  to  answer  the 
questions  posed  by  Staff. 

This  fiie  wiii  serve  as  a repository  for  documents  and  comments. 
Using  this  fiie,  any  person  with  an  interest  in  this  matter  may  view 
documents  pertaining  to  the  investigation  and  may  submit  any  pertinent 
responsive  comments  or  documents.  As  this  is  not  a contested  case, 
any  person  may  fiie  a comment  without  counsei  and  without  ex  parte 
constraints  (arising  from  this  matter).  Intervention  requests  are  not 
necessary  to  submit  comments  or  view  documents.  Because  this  is  not 
a contested  case.  Staff  shaii  take  no  action  in  this  case  against  any 
teiecommunications  provider,  beyond  reporting  its  finding  to  the 
Commission. 

The  pubiic  is  weicome  to  submit  comments  by  forwarding 
eiectronic  communications  through  the  eiectronic  fiiing  and  information 
system  (EFIS)  or  by  maiiing  written  comments.  You  may  submit 
electronic  comments  at  the  Commission’s  website  at 

http://www.psc.mo.qov.  (Click  on  the  EFIS/Case  filings  link  on  the  left 
side  of  the  page.  Scroll  down  and  click  on  the  public  comment  link. 
Please  reference  file  no.TO-201 1-0047.)  Written  comments  in  hard  copy 
should  be  addressed  to  the  Commission  at  P.O.  Box  360,  Jefferson  City, 
Missouri  65102  and  should  reference  file  no.  TO-201 1-0047.  You  can 
view  the  contents  of  the  file  by  following  the  link  at 

http://www.psc.mo.qov. 

THE  COMMISSION  ORDERS  THAT: 

1.  This  case  is  established  to  investigate  the  quality  of 
wireline  telecommunications  services  in  the  State  of  Missouri. 

2.  The  Commission’s  data  center  shall  mail  a copy  of  this 
notice  to  all  local  exchange  telecommunications  service  providers 
certificated  to  provide  service  in  Missouri. 

3.  The  Commission’s  Public  Information  Office  shall  make 
this  notice  available  to  the  news  media  of  this  state  and  to  the  members 
of  the  General  Assembly. 

4.  All  local  exchange  telecommunications  service  providers 
certificated  to  provide  service  in  Missouri  shall  answer  the  following 
questions  no  later  than  November  1 , 201 0: 

A.  Does  your  company  own  or  maintain 

telecommunications  facilities  in  Missouri?  If  yes,  please  answer 
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all  of  the  following  questions.  If  no,  then  your  survey  is  complete 
and  should  be  submitted  at  this  point. 

B.  Does  your  company  track  on  a regular  basis  any 

of  the  following:  If  yes,  explain  how  your  company  tracks  it 

(include  whether  such  information  is  tracked  by  exchange  or 
some  other  area).  If  no,  explain  why  not. 

i.  Timeliness  of  installing  service  after  a customer 
orders  service. 

ii.  Timeliness  of  repairing  service  after  a customer 
reports  trouble. 

ill. Amount  of  service  trouble. 

C.  Please  provide  your  most  recent  results  for  any 
of  the  information  tracked  above. 

D.  Explain  your  company’s  preventative 
maintenance  procedures.  Include  in  your  explanation  specific 
methods  you  utilize  to  be  certain  that  telephone  equipment  and 
plant  is  kept  in  good  working  condition.  State  whether  your 
preventative  maintenance  program  is  tracked  by  exchange,  area, 
or  state.  Please  provide  results  of  this  measurement  for  the  past 
two  years. 

E.  What  percentage  of  your  company’s  annual 
budget  is  spent  on  maintaining  existing  telephone  plant? 

F.  What  percentage  of  your  company’s  annual 
budget  is  spent  on  training  its  technical  staff? 

5.  This  order  shall  become  effective  immediately  upon 
issuance. 


Clayton,  Chm.,  Davis,  Jarrett,  Gunn, 
And  Kenney,  CC.,  concur. 

Woodruff,  Chief  Regulatory  Law  Judge 


NOTE:  See  page  136  for  another  order  in  this  case. 
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CONCURRENCE  OF  COMMISSIONER  JEFF  DAVIS 


I concur  with  my  colleagues’  decision  to  investigate  the  rising 
number  of  complaints  and  inquiries  about  the  quality  of  wireline 
telephone  service  in  Missouri.  The  Commission  has  an  obligation  to 
investigate  such  matters  on  behalf  of  consumers  and  to  report  its 
findings  to  the  Missouri  General  Assembly.  It  is  perfectly  within  the 
Commission’s  right  to  do  so.  However,  we  should  take  much  greater 
care  in  examining  our  staff’s  assertions.  The  Commission  should  also 
exercise  some  discretion  in  establishing  the  scope  of  who  and  what 
we’re  investigating.  This  investigation  will  require  the  participation  of 
every  telecommunications  company  in  the  state,  even  those  having  no 
complaints,  or  a small  fraction  of  complaints  relative  to  the  number  of 
lines  they  have  in  service. 

On  August  24,  2010,  the  Missouri  PSC  filed  a Motion  to  Open  an 
Investigatory  Docket  to  “gather  information  about  the  quality  of  wireline 
telecommunications  service  in  Missouri.”  Staff’s  motion  included  the 
affidavit  of  Carol  Gay  Fred,  the  PSC  Consumer  Services  Department 
Manager.  Mrs.  Fred’s  affidavit  is  only  three  paragraphs  long.  The  two 
most  important  paragraphs  state: 

In  my  recent  observations  there  appears  to  be  an 
increase  in  telecommunication  consumer  complaints 
and  traceable  inquiries  regarding  service  quality  issues 
as  also  mentioned  in  more  detailed  by  Myron  E.  Couch 
affidavit.  Utility  Operations  Technical  Specialist  II.  In 
fact,  it  appears  that  there  has  been  a 30.19%  increase 
in  telecommunication  utility  complaints  and  inquiries 
regarding  service  quality  issues  from  August  31,  2007 
to  August  31,  2008  versus  August  31,  2009  to  August 
1,  2010,  which  coincides  with  the  change  in  law  which 
eliminated  the  Commission’s  oversight  of  service 
quality  issues,  as  a part  of  the  2008  House  Bill  1 779. 

In  addition  to  the  increase  in  recent  informal  complaint 
cases,  it’s  important  to  point  out  that  the  overall  increase 
in  consumer  inquiries  has  increased  significantly  due  to 
service  quality  issues.  The  Consumer  Services 
Department  has  dealt  with  inquiries  that  have  dealt  with 
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delays  for  installation  of  service,  delays  in  repairing 
service,  which  has  caused  consumers  to  be  without 
service  for  as  long  as  1-4  weeks.  Utilities  have  generally 
referred  to  the  long  delays  as  manpower  shortages.  In 
fact,  when  reviewing  the  data  from  August  31 , 2006  to 
September  1,  2007,  when  we  received  250  inquiries,  to 
a more  current  period  August  31 , 2009  to  August  1 , 

2010,  were  we  have  received  1449  inquiries,  it  equates 
to  579.6  percent  increase  in  inquiries.  While  the 
numbers  are  significant  it  is  only  fair  to  mention  that  the 
increase  has  been  steady,  2007-250  inquiries,  2008-466 
inquiries,  2009-976  inquiries  and  2010-1449  inquiries. 

In  preparation  for  today’s  agenda,  I asked  Mrs.  Fred  to  provide 
answers  to  four  questions: 

1 . Please  provide  the  Commission  with  an  itemized  breakdown  of 
how  many  of  those  complaints  were  against  ILECs  versus 
CLECs. 

2.  How  many  complaints  are  against  VOIP  or  wireless  providers 
over  whom  the  Commission  would  have  no  jurisdiction? 

3.  Please  provide  a carrier-by-carrier  breakdown  of  who  the 
complaints/inquiries  have  been  made  against. 

4.  Please  provide  a list  of  the  wireline  providers  of  which  there  have 
been  10  or  fewer  inquiries  against  in  the  last  two  years. 

Mrs.  Fred  responded  that  the  numbers  she  referenced  in  her 
affidavit  (Appendix  B of  Staffs  motion)  did  not  contain  any  complaints 
against  VOIP  or  wireless  providers  over  whom  the  Commission  had  no 
jurisdiction.  More  importantly,  Mrs.  Fred  distributed  two  documents  at 
agenda  that  the  Commission  did  not  have  time  to  thoroughly  review 
before  making  this  decision. 

Yes,  I could  have  asked  for  more  time  to  study  this  issue  and,  in 
retrospect,  I should  have  - because  after  taking  a more  thorough  look  at 
the  numbers,  I am  very  disturbed  by  what  appears  to  be  a lack  of 
evidence  meriting  even  a formal  investigatory  docket  at  this  point. 

Attachment  A is  a two-page  document  summarizing  the  number 
of  “Telephone  Complaints  and  Inquiries.”  Since  that  document  contains 
aggregated  data,  I am  fairly  confident  it  can  be  released  to  the  public. 
Hence,  it  is  attached. 

Page  #1  of  the  document  indicates  that  for  the  2009-2010  year 
(August  31,  2009  - August  1,  2010)  there  were  303  “Service  Quality 


INVESTIGATION  INTO  WIRELINE 
TELECOMMUNICATIONS  SERVICES 


10  20  Mo.  P.S.C.  3d 

Complaints”  and  29  “Service  Quality  Inquiries”.  The  numbers  do  reflect  a 
30%  increase  in  the  number  of  service  quality  complaints  over  the  2008- 
2009  timeframe  (August  31,  2008  - August  31,  2009).  However,  when 
compared  to  the  number  of  “Service  Quality  Complaints”  and  “Service 
Quality  Inquiries”  for  the  2007-2008  period  (August  31,  2007  - August 
31,  2008),  the  numbers  are  virtually  identical  and  actually  represent  a 
22%  decrease  from  2006-2007  cycle  (August  31,  2006  - August  31, 
2007).  Thus,  all  we  actually  have  here  is  evidence  of  a year-over-year 
increase  for  the  two  most  recent  years  - the  first  one  since  at  least  2006- 
2007  and  numbers  that  are  virtually  identical  to  the  2007-2008 
timeframe. 

Page  #2  of  Attachment  A reflects  the  total  number  of  complaints 
and  inquiries  filed  over  the  same  respective  time  periods  referenced  in 
the  previous  paragraphs.  Yes,  there  is  a consistent  and  marked 
increase  in  the  number  of  “Inquiries”  over  the  four  year  period  and  the 
actual  number  of  telecommunications  “Complaints”  filed  in  2009-2010  is 
43.5%  higher  than  it  was  in  the  2008-2009  period.  However,  the  number 
of  actual  “Complaints”  is  15%  less  than  the  2007-2008  period  and  42.5% 
less  than  the  number  filed  in  the  2006-2007  period.  Once  again,  the 
bottom  line  is  that  approximately  423  fewer  “Complaints”  were  filed  in  the 
2009-201 0 period  than  three  years  earlier. 

Of  equal  interest  is  the  second  “Highly  Confidential”  document 
labeled  “MPSC  Telephone  Complaint/Inquiry  Summary.”  I cannot 
discuss  an  individual  company’s  numbers  per  se,  but  I believe  that 
conclusions  can  be  drawn  from  the  data  and  there  is  at  least  one 
conclusion  that  merits  being  shared  publicly. 

AT&T  is  by  far  the  largest  provider  of  telecommunications 
services  in  Missouri  and  I think  it’s  logical  to  assume  the  collective  AT&T 
companies  represent  a good  cross-section  of  Missouri.  How  many 
wirelines  they  had  three  years  ago  or  have  now  was  not  part  of  my 
request  and  consequently  not  part  of  the  report  that  was  prepared  for 
today’s  agenda  meeting.  What  my  brief  inquiry  did  yield  is  that  the 
number  of  “Inquiries”  and  “Complaints”  filed  against  AT&T  has  remained 
virtually  unchanged  from  the  2006-2007  period  to  the  2009-2010  period. 
There  were  some  changes  over  the  period  on  an  annual  basis,  but  the 
percentage  of  actual  change  for  the  entire  three  years  in  the  number  of 
complaints  against  the  4 companies  is  0.44%. 

CONCLUSION: 
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This  Commission  has  a right  and  a duty  to  investigate  the  quaiity 
of  service  being  provided  by  wireiine  teiecommunications  providers  in 
this  state.  Approximateiy  1,500  inquiries  is  a iot  of  inquiries  and  they 
need  to  be  anaiyzed.  However,  having  briefiy  examined  the  data  on 
which  staff  based  its  recommendation.  I’ve  come  to  the  conclusion  that  a 
formal  investigation  in  the  form  of  a working  docket  appears  to  be 
premature.  Treating  “Inquiries”  and  “Complaints”  as  if  they  are 
synonymous  is  not  correct.  It’s  a function  of  the  PSC’s  Consumer 
Services  Division  to  answer  questions  about  telephone  service. 
Answering  questions  about  telephone  service  is  a lot  different  from  a 
“Complaint”  - either  formal  or  informal.  I question  whether  the  use  of 
these  inquiries  is  appropriate  to  justify  the  full-blown  investigation  of  an 
entire  industry  without  a lot  more  substantive  analysis. 

The  data  provided  by  staff  today  certainly  doesn’t  suggest  that 
every  phone  company  in  the  state  ought  to  be  required  to  respond  to  the 
PSC  Staff’s  requests  for  information.  There  are  companies  out  there  that 
haven’t  had  any  complaints  that  are  apparently  going  to  be  asked  to 
respond  to  requests  for  information.  More  importantly,  I am  concerned 
that  forging  ahead  with  this  docket  in  this  manner  - without  first  talking  to 
the  companies  and  having  some  kind  of  forum  like  a “roundtable 
discussion”  - will  actually  have  a chilling  effect  on  the  willingness  of  some 
or  possibly  even  many  of  the  telecommunications  companies  that  we 
have  little  or  no  regulatory  authority  over  to  cooperate  with  the  PSC  Staff 
when  they  are  attempting  to  assist  consumers  in  the  future. 

For  the  reasons  I have  set  out  above,  I respectfully  concur  with 
the  decision  of  my  colleagues  to  open  a docket  but  express  strong 
reservations  about  the  numbers  forming  the  basis  for  the 
recommendation  and  proceeding  in  this  manner  without  first  discussing 
this  matter  with  the  industry  in  an  open,  public  forum.  In  the  future,  I 
would  encourage  the  PSC  Staff  to  provide  more  detailed,  impartial 
analysis  before  filing  to  open  such  dockets  in  the  future. 


'NOTE:  The  Attachment  to  the  Opinion  has  not  been  published.  If  needed,  this  document 
is  available  in  the  official  case  files  of  the  Public  Service  Commission. 
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In  the  Matter  of  an  Application  of  Union  Electric  Company,  d/b/a 
AmerenUE,  for  an  Order  Authorizing  the  Sale  and  Transfer  of 
Certain  Assets  of  AmerenUE  to  St.  James  Municipal  Utilities  and 
Rolla  Municipal  Utilities 

File  No.  EO-20 10-0263 
Decided:  September  15,  2010 

Evidence,  Practice  and  Procedure  §8.  The  Commission  has  the  legai  authority  to  accept 
a stipuiation  to  resoive  a case.  The  Commission  need  not  make  findings  of  fact  or 
conciusions  of  iaw  in  an  order  accepting  or  approving  a stipuiation. 

ORDER  APPROVING  STIPULATION  AND  AGREEMENT 

On  March  24,^  Union  Electric  Company,  d/b/a  AmerenUE 
(“AmerenUE”),  submitted  an  Application  to  the  Commission.  AmerenUE 
wants  to  transfer  certain  of  its  assets  to  St.  James  Municipal  Utilities  (“St. 
James”)  and  Rolla  Municipal  Utilities  (“Rolla”),  two  wholesale  customers 
of  AmerenUE.^ 

AmerenUE’s  application  contains  the  asset  purchase 
agreements  and  the  resolution  of  AmerenUE  approving  the  sale.  The 
application  also  states  that  the  sale  would  not  be  detrimental  to  the 
public  interest.  The  sale  is  being  proposed  at  the  request  of  Rolla  and 
St.  James,  who  are  wholesale  customers  of  AmerenUE.  AmerenUE 
further  stated  that  no  significant  tax  impact  of  this  transaction  is 
expected. 

On  September  7,  AmerenUE,  Rolla,  St.  James,  and  the  Staff  of 
the  Commission  (“Staff”)  filed  a Stipulation  and  Agreement 
(“Stipulation”).  The  signatories  agree  that  the  sale  would  not  be 
detrimental  to  the  public  interest.  To  cite  but  one  example,  the  sale 
would  allow  Rolla  and  St.  James  to  improve  its  service  reliability  and 
reduce  outage  durations  by  having  equipment,  material  and  personnel 
available  locally,  rather  than  waiting  on  AmerenUE  personnel,  stationed 
over  an  hour  away.  Further,  such  sale  will  not  result  in  any  reduced  level 
of  service  or  reliability  to  any  AmerenUE  customer,  nor  impact 
AmerenUE’s  rates.  Also  on  September  7,  the  Office  of  the  Public 
Counsel  stated  that  it  does  not  oppose  the  stipulation,  and  that  it  waives 
the  seven  days  allowed  for  objection  under  Commission  Rule  4 CSR 
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Namely,  AmerenUE  proposes  to  sell  a substation,  associated  plant,  and  34.5  kV  circuits 
to  Rolla  and  St.  James. 
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240-2.1 15(2)(B). 

The  Commission  has  the  iegai  authority  to  accept  a stipuiation 
and  agreement  to  resoive  a case.^  The  Commission  notes  that  “[e]very 
decision  and  order  in  a contested  case  shaii  be  in  writing  and,  except  in 
defauit  cases  or  cases  disposed  of  by  stipuiation,  consent  order  or 
agreed  settiement  . . . shaii  inciude  . . . findings  of  fact  and  conciusions 
of  iaw.”"^  Consequentiy,  the  Commission  need  not  make  findings  of  fact 
or  conciusions  of  iaw  in  this  order. 

If  no  party  objects  to  a stipulation  and  agreement,  the 
Commission  may  treat  the  Agreement  as  unanimous.^  Because  all 
parties  have  either  signed  the  Stipulation,  or  stated  that  they  do  not 
oppose  the  agreement,  the  Commission  will  treat  the  Stipulation  as 
unanimous. 

Section  393.190  requires  an  electrical  corporation  to  get 
Commission  approval  before  selling  its  assets.  The  Commission  may 
not  withhold  approval  of  the  sale  unless  the  sale  would  be  detrimental  to 
the  public  interest.® 

The  Commission  has  reviewed  the  application  and  the 
Stipulation.  The  Commission  independently  finds  and  concludes  that 
the  proposed  transaction  is  not  detrimental  to  the  public  interest  and 
should  be  approved. 

THE  COMMISSION  ORDERS  THAT: 

1 . The  Application  is  granted. 

2.  The  Commission  grants  Union  Electric  Company,  d/b/a 
AmerenUE,  the  authority  to  sell  the  assets  listed  in  its  March  24,  2010 
application. 

3.  The  Stipulation  and  Agreement  is  approved,  and  its 
signatories  are  ordered  to  comply  with  its  terms. 

4.  This  order  shall  become  effective  on  September  25, 

2010. 


® See  Section  536.060,  RSMo  2000. 

^ Section  536.090,  RSMo  2000. 

® 4 CSR  240-2-1 15(2)(C). 

® See  State  ex  ret.  Fee  Fee  Trunk  Sewer,  Inc.  v.  Litz,  596  S.W.2d  466,  468  (Mo.App.E.D. 
1980). 
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5.  This  case  shall  be  closed  on  September  26,  2010. 

Clayton,  Chm.,  Jarrett,  Gunn, 
and  Kenney,  CC.,  concur. 

Davis,  C.,  concurs,  with  separate 
concurring  opinion  to  follow. 

Pridgin,  Senior  Regulatory  Law  Judge 

'NOTE:  At  the  time  of  publication,  no  opinion  of  Commissioner  Davis  has  been  filed. 
'NOTE:  The  Stipulation  & Agreement  in  this  case  has  not  been  published.  If  needed,  this 
document  is  available  in  the  official  case  files  of  the  Public  Service  Commission. 


In  the  Matter  of  the  Application  of  Hoitgrewe  Farms  Water 
Company,  LLC,  for  a Certificate  of  Convenience  and  Necessity 
Authorizing  it  to  Construct,  Install,  Own,  Operate,  Control,  Manage, 
and  Maintain  a Water  System  for  the  Public,  Located  in  an 
Unincorporated  Area  of  Franklin  County,  Missouri 

File  No.  WA-2010-0281 
Decided:  September  28,  2010 

Water  §2.  In  making  determinations  to  grant  certificates  of  convenience  and  necessity,  the 
Commission  has  used  the  following  criteria:  there  must  be  a need  for  the  service;  the 
applicant  must  be  qualified  to  provide  the  proposed  service;  the  applicant  must  have  the 
financial  ability  to  provide  the  service;  the  applicant’s  proposal  must  be  economically 
feasible;  the  service  must  promote  the  public  interest. 

Water  §2.  In  making  its  determination  of  whether  there  is  a need  for  the  service,  the  term 
does  not  mean  “essential”  or  “absolutely  indispensable”  but  rather  that  the  inconvenience  to 
the  public  occasioned  by  the  lack  of  the  proposed  service  is  great  enough  to  amount  to  a 
necessity. 

ORDER  GRANTING  APPLICATION  FOR  CERTIFICATE  OF 
CONVENIENCE  AND  NECESSITY 


This  order  grants  to  Hoitgrewe  Farms  Water  Company,  LLC,  the 
authority  to  construct,  install,  own,  operate,  control,  manage,  and 
maintain  a water  system.  Additionally,  the  Commission  directs  the 
company  to  file  a tariff  consistent  with  the  Staff  of  the  Commission’s 
recommendation. 
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Background 

On  April  8,  2010,  Hoitgrewe  Farms  Water  Company,  LLC,  filed 
an  application  with  the  Commission  for  authority  to  provide  water  service, 
as  described  in  the  above  caption.  The  Commission  ordered  that  notice 
of  the  application  be  issued  and  informed  those  receiving  such  notice  of 
the  opportunity  to  intervene.  No  applications  to  intervene  were  filed.  On 
August  13,  the  Staff  of  the  Commission  filed  its  recommendation,  to 
which  no  party  responded.  Of  note,  the  company  also  filed  a companion 
application  to  provide  sewer  service  for  the  same  area.^ 

Concerned  with  inherent  problems  of  small  water  companies 
serving  subdivision,  the  Commission  directed  its  Staff  to  file  a pleading 
addressing  some  of  those  concerns,  including:  the  prospect  of  joining 
the  proposed  system  with  established,  larger  systems;  the  provision  of 
information  to  homebuyers  regarding  potential  problems  with  such  a 
system;  fire  protection  plans;  and  appropriate  time  frames  for  rate 
reviews.  Staff  filed  its  pleading  addressing  the  Commission’s  concerns 
to  the  Commission’s  satisfaction.  Further,  Staff  facilitated  the  attendance 
of  Tony  Bequette,  developer  of  the  subdivision  and  owner  of  the  water 
company,  at  a Commission  Agenda  meeting  to  further  discuss  the 
Commission’s  concerns.  His  responses  to  Commission  concerns 
supplemented  Staff’s  pleading. 

Application 

Hoitgrewe  Farms  Water  Company,  LLC  is  a Missouri  corporation 
that  proposes  to  provide  water  service  to  the  public  in  subdivision  on  38 
acres  outside  of  Washington,  Missouri.  There  are  currently  no 
customers  residing  in  the  subdivision. 

The  source  of  the  water  system  will  be  a deep  well,  located  at 
the  highest  point  of  the  subdivision,  capable  of  delivering  approximately 
38  gallons  per  minute  of  flow.  Applicant  states  that  a public  need  exists 
for  adequate  water  service  within  the  proposed  area  and  the  public 
convenience  and  necessity  will  be  promoted  by  the  Commission  granting 
the  requested  authority. 

Staff  Recommendation 

The  Staff  of  the  Commission  filed  its  recommendation  on  August 
13.  Staff  recommends  that  the  Commission  approve  Hoitgrewe’s 
application,  with  conditions,  and  direct  the  company  to  file  tariff  sheets 
consistent  with  Staff’s  suggested  customer  charges,  fees  and 
depreciation  rates. 
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Staff  informs  the  Commission  that  the  area  for  which  the 
company  seeks  service  is  an  unincorporated  area  of  Frankiin  County 
near  Washington,  Missouri,  in  a new,  47-iot,  singie-famiiy  residentiai 
subdivision  that  is  under  construction.  Staff  states  that  a water  district 
and  the  City  of  Washington  serve  the  area  but  because  of  the  distance  to 
connect  to  the  subdivision  it  wouid  cost  at  ieast  as  much  to  construct  and 
operate  a new  system.  This  conciusion  was  reached  without  considering 
necessary  easements  and  other  issues.  Aithough  there  are  no 
customers,  Hoitgrewe  forecasts  in  its  feasibiiity  study  that  aii  47  iots 
wouid  be  occupied  within  five  years. 

In  determining  its  recommendation.  Staff  has  appiied  the  criteria 
of  Tartan  Energy^  as  foiiows: 

(1)  Is  there  a need  for  the  proposed  service,  and  is  there  a 
need  for  the  company  to  provide  the  proposed  service? 
The  Staff  beiieves  that  a need  for  the  proposed  service 
cieariy  exists  since  it  is  desirabie  for  the  new  proposed 
homes  to  have  water.  The  Staff  has  aiso  reviewed 
information  that  indicates  that  Frankiin  County  Zoning 
Reguiations  require  a dense  subdivision  to  provide  a 
centrai  water  system. 

(2)  Is  the  company  qualified  to  provide  the  proposed 
service? 

Based  on  its  investigation,  the  Staff  believes  the 
company  is  capable  of  providing  the  proposed  service. 
The  owner  is  experienced  in  development  in  the  area,  is 
undertaking  design  and  construction  of  the  utility  system 
using  qualified  consultants,  and  appears  to  be 
proceeding  in  a professional  manner. 

(3)  Does  the  company  have  the  financial  ability  to  provide 
the  proposed  service? 

The  Staff  believes  the  company  will  be  adequately 
financed.  The  utility  will  be  financed  through  the  owner 
in  the  context  of  subdivision  development,  using  a 
combination  of  bank  and  owner  equity. 

(4)  Is  the  company’s  proposal  economically  feasible? 

The  company’s  proposal  is  economically  feasible 
because  they  will  be  able  to  provide  service  at  rates  that 
are  comparable  to  other  regulated  utility  rates.  However, 


^ In  re  Tartan  Energy  Company,  3 Mo.  P.S.C.  3d  1 73,  1 77  (1 994). 
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ongoing  viability  of  the  company  depends  upon  the 
success  of  the  subdivision  development. 

(5)  Does  the  company’s  proposal  promote  the  public 
interest? 

The  water  service  is  necessary  and  the  company  is 
capable  of  providing  service  in  the  area.  As  such,  it  is  in 
the  public  interest.  Additionally,  the  presumption  in 
these  types  of  cases  is  that  if  the  other  four  criteria  are 
met  then  this  criterion  is  also  met. 

Pursuant  to  its  audit.  Staff  recommends  that  the  Commission 
direct  Hoitgrewe  to  file  tariff  sheets  consistent  with  a monthly  customer 
charge  of  $15.10  and  a commodity  charge  of  $4.66  per  1,000  gallons, 
with  a connection  charge  of  $1,600  serving  as  Contribution  in  Aid  of 
Construction.  Staff  points  out  that  its  calculations  are  not  based  on  full 
occupancy  but  rather  on  occupancy  of  40  customers.  Staff  further  states 
that  the  company’s  out-of-pocket  expenses  will  be  recoverable  at  14 
customers  and  that  expenses  such  as  return  on  investment,  depreciation 
and  management  salaries  will  be  realized  at  40  customers.  Staffs 
assumptions  are  based  on  an  annual  revenue  requirement  of  $18,439. 
Staff  anticipates  that  the  average  customers’  monthly  bill,  based  on 
5,000  gallons  of  usage,  will  be  $38.41 . 

Finally,  Staff  recommends  that  this  grant  of  authority  should  be 
conditioned  upon  the 
following: 

• That  the  owners  and  operators  should  maintain  a very 
detailed  check  register  of  all  payments  for  expenditures 
related  to  the  operation. 

• That  invoices  of  all  payments  for  expenditures  related  to  the 
water  utility  operations  should  be  maintained. 

• That  very  detailed  records  regarding  all  collections  of 
revenues,  CIAC  fees  and  any  other  service  charges 
collected  to  establish  and  maintain  the  utility  service  should 
be  maintained. 

• The  owners  and  operators  should  establish  and  maintain  a 
very  detailed  system  of  time  sheet  reporting  for  any 
individual(s)  who  incur  wages,  a salary,  or  other  payment  in 
the  operations  of  the  utility,  including  a description  of  the 
work  performed  and  the  number  of  hours. 

• The  owners  and  operators  should  maintain  usage  logs  so 
mileage  and  hours  of  usage  can  be  verified  if  vehicles  and 
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heavy  duty  equipment  are  used. 

• The  owners  and  operators  should  establish  and  maintain  a 
competitive  did  proves  or  some  other  method  of  determining 
whether  fair  and  competitive  costs  are  being  incurred  for 
significant  expenditures. 

To  its  Memorandum,  Staff  attached  depreciation  rates, ^ which  it 
recommends  the  Commission  direct  the  company  to  implement.  The 
company  did  not  respond  to  Staffs  recommendation. 

Discussion 

The  Commission  is  authorized,  under  Section  393.170,  RSMo,  to 
grant  certificates  of  convenience  and  necessity  when  it  determines,  after 
due  hearing"^,  that  the  proposed  project  is  “necessary  or  convenient  for 
the  public  service.”  The  term  “necessity”  does  not  mean  “essential”  or 
“absolutely  indispensible,”  but  rather  that  the  proposed  project  “would  be 
an  improvement  justifying  its  costs, and  that  the  inconvenience  to  the 
public  occasioned  by  a lack  of  the  proposed  service  is  great  enough  to 
amount  to  a necessity.® 

In  its  application  of  this  statutory  authority,  the  Commission 
recognizes  the  Tartan  Energy  analysis  set  out  be  Staff  in  its 
Memorandum.  Having  reviewed  the  application  and  Staffs  verified 
Memorandum,  the  Commission  finds  that  the  proposed  service  is 
necessary  or  convenient  for  the  public  service  and  will  approve  the 
application.  Further,  the  Commission  finds  that  the  conditions  suggest 
by  Staff  are  reasonable  and  will  direct  the  company  to  comply  with  them. 

THE  COMMISSION  ORDERS  THAT: 

1.  Hoitgrewe  Farms  Water  Company,  LLC’s  application  is 
approved  and  the  company  is  granted  a Certificate  of  Convenience  and 
Necessity  for  water  service  subject  to  the  conditions  suggested  by  the 
Staff  of  the  Commission  and  set  out  in  body  of  this  order. 

2.  Hoitgrewe  Farms  Water  Company,  LLC  is  directed  to  file 
tariff  sheets  consistent  with  the  rates  and  charges  set  out  in  Staffs 
Memorandum  and  discussed  in  the  body  of  this  order. 


3 

Attachment  C to  Staff’s  Memorandum. 

4 

There  was  no  request  for  hearing. 

® Intercon  Gas,  Inc.,  848  S.W.2d  597;  State  ex  ret.  Transport  Delivery  Service  v.  Burton, 
317  S.W.2d  661  (Mo.  App  1958). 

Beaufort  Transfer  Co.  504  S.W.2d  at  219;  State  ex  ref  Transport  Delivery  Service  v. 
Burton,  317  S.W.2d  661  (Mo.  App.  1958). 
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3.  The  tariff  sheets  discussed  in  ordered  paragraph  2 shaii 
bear  an  effective  date  of  at  ieast  30  days  after  submission,  and  shaii  be 
fiied  no  iater  than  60  days  after  the  effective  date  of  this  order. 

4.  The  depreciation  accruai  rates,  Attachment  C to  Staffs 
Memorandum  are  approved  and  shaii  be  impiemented. 

5.  The  Staff  of  the  Commission  is  authorized  to  conduct  a 
rate  review  within  two  years  of  actuai  operations  of  Hoitgrewe  Farms 
Water  Company,  LLC’s  utiiity  system. 

6.  This  order  shaii  become  effective  on  October  8,  201 0. 

Ciayton,  Chm.,  concurs,  with  separate 
concurring  opinion  to  foiiow; 

Davis,  Jarrett,  Gunn,  and  Kenney,  CC.,  concur. 

Jones,  Senior  Reguiatory  Law  Judge 

'NOTE:  At  the  time  of  publication,  no  opinion  of  Chairman  Clayton  has  been  filed. 


In  the  Matter  of  the  Application  of  Hoitgrewe  Farms  Sewer 
Company,  LLC,  for  a Certificate  of  Convenience  and  Necessity 
Authorizing  it  to  Construct,  Install,  Own,  Operate,  Control,  Manage, 
and  Maintain  a Sewer  System  for  the  Public,  Located  in  an 
Unincorporated  Area  of  Franklin  County,  Missouri 

File  No.  SA-201 0-0282 
Decided:  September  28,  2010 

Sewer  §2.  In  making  determinations  to  grant  certificates  of  convenience  and  necessity,  the 
Commission  has  used  the  following  criteria:  there  must  be  a need  for  the  service;  the 
applicant  must  be  qualified  to  provide  the  proposed  service;  the  applicant  must  have  the 
financial  ability  to  provide  the  service;  the  applicant’s  proposal  must  be  economically 
feasible;  the  service  must  promote  the  public  interest. 

Sewer  §2.  In  making  its  determination  of  whether  there  is  a need  for  the  service,  the  term 
does  not  mean  “essential”  or  “absolutely  indispensable”  but  rather  that  the  inconvenience  to 
the  public  occasioned  by  the  lack  of  the  proposed  service  is  great  enough  to  amount  to  a 
necessity. 


ORDER  GRANTING  APPLICATION  FOR  CERTIFICATE  OF 


CONVENIENCE  AND  NECESSITY 
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This  order  grants  to  Hoitgrewe  Farms  Sewer  Company,  LLC,  the 
authority  to  construct,  instaii,  own,  operate,  controi,  manage,  and 
maintain  a sewer  system.  Additionaiiy,  the  Commission  directs  the 
company  to  fiie  a tariff  consistent  with  the  Staff  of  the  Commission’s 
recommendation. 

Background 

On  Aprii  8,  2010,  Hoitgrewe  Farms  Sewer  Company,  LLC,  fiied 
an  appiication  with  the  Commission  for  authority  to  provide  sewer 
service,  as  described  in  the  above  caption.  The  Commission  ordered 
that  notice  of  the  appiication  be  issued  and  informed  those  receiving 
such  notice  of  the  opportunity  to  intervene.  No  appiications  to  intervene 
were  fiied.  On  August  13,  the  Staff  of  the  Commission  fiied  its 
recommendation,  to  which  no  party  responded.  Of  note,  the  company 
aiso  fiied  a companion  appiication  to  provide  water  service  for  the  same 
area.^ 

Concerned  with  inherent  probiems  of  smaii  sewer  companies 
serving  subdivision,  the  Commission  directed  its  Staff  to  fiie  a pieading 
addressing  some  of  those  concerns,  inciuding:  the  prospect  of  joining 
the  proposed  system  with  estabiished,  iarger  systems;  the  provision  of 
information  to  homebuyers  regarding  potentiai  probiems  with  such  a 
system;  and  appropriate  time  frames  for  rate  reviews.  Staff  fiied  its 
pieading  addressing  the  Commission’s  concerns  to  the  Commission’s 
satisfaction.  Further,  Staff  faciiitated  the  attendance  of  Tony  Bequette, 
deveioper  of  the  subdivision  and  owner  of  the  sewer  company,  at  a 
Commission  Agenda  meeting  to  further  discuss  the  Commission’s 
concerns.  His  responses  to  Commission  concerns  suppiemented  Staff’s 
pieading. 

Application 

Hoitgrewe  Farms  Sewer  Company,  LLC  is  a Missouri  corporation 
that  proposes  to  provide  sewer  service  to  the  pubiic  in  subdivision  on  38 
acres  outside  of  Washington,  Missouri.  There  are  currentiy  no 
customers  residing  in  the  subdivision. 

The  company  expiains  that  severai  system  aiternatives  were 
avaiiabie;  inciuding,  construction  of  a three-ceii  iagoon,  a mechanicai 
treatment  faciiity,  a sand  fiiter  system  or  a packed  media  bed  system. 
The  company  chose  the  packed  media  bed  system.  The  treatment 
faciiity  wiii  be  iocated  at  the  iowest  point  of  the  subdivision.  Appiicant 
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states  that  a public  need  exists  for  adequate  sewer  service  within  the 
proposed  area  and  the  public  convenience  and  necessity  will  be 
promoted  by  the  Commission  granting  the  requested  authority. 

Staff  Recommendation 

The  Staff  of  the  Commission  filed  its  recommendation  on  August 
13.  Staff  recommends  that  the  Commission  approve  Hoitgrewe’s 
application,  with  conditions,  and  direct  the  company  to  file  tariff  sheets 
consistent  with  Staffs  suggested  customer  charges,  fees  and 
depreciation  rates. 

Staff  informs  the  Commission  that  the  area  for  which  the 
company  seeks  service  is  an  unincorporated  area  of  Franklin  County 
near  Washington,  Missouri,  in  a new,  47-lot,  single-family  residential 
subdivision  that  is  under  construction.  Although  there  are  no  customers, 
Hoitgrewe  forecasts  in  its  feasibility  that  all  47  lots  would  be  occupied 
within  five  years. 

In  determining  its  recommendation.  Staff  has  applied  the  criteria 
of  Tartan  Energy^  as  follows: 

(1)  Is  there  a need  for  the  proposed  service,  and  is  there  a 
need  for  the  company  to  provide  the  proposed  service? 
The  Staff  believes  that  a need  for  the  proposed  service 
clearly  exists  since  it  is  desirable  for  the  new  proposed 
homes  to  have  sewer.  The  Staff  has  also  reviewed 
information  that  indicates  that  Franklin  County  Zoning 
Regulations  require  a dense  subdivision  to  provide  a 
central  sewer  system. 

(2)  Is  the  company  qualified  to  provide  the  proposed 
service? 

Based  on  its  investigation,  the  Staff  believes  the 
company  is  capable  of  providing  the  proposed  service. 
The  owner  is  experienced  in  development  in  the  area,  is 
undertaking  design  and  construction  of  the  utility  system 
using  qualified  consultants,  and  appears  to  be 
proceeding  in  a professional  manner. 

(3)  Does  the  company  have  the  financial  ability  to  provide 
the  proposed  service? 

The  Staff  believes  the  company  will  be  adequately 
financed.  The  utility  will  be  financed  through  the  owner 
in  the  context  of  subdivision  development,  using  a 


^ In  re  Tartan  Energy  Company,  3 Mo.  P.S.C.  3d  1 73,  1 77  (1 994). 
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combination  of  bank  and  owner  equity. 

Is  the  company’s  proposai  economicaiiy  feasibie? 

The  company’s  proposai  is  economicaiiy  feasibie 
because  they  wiii  be  abie  to  provide  service  at  rates  that 
are  comparabie  to  other  reguiated  utiiity  rates.  However, 
ongoing  viabiiity  of  the  company  depends  upon  the 
success  of  the  subdivision  deveiopment. 

Does  the  company’s  proposai  promote  the  pubiic 
interest? 

The  sewer  service  is  necessary  and  the  company  is 
capabie  of  providing  service  in  the  area.  As  such,  it  is  in 
the  pubiic  interest.  Additionaiiy,  the  presumption  in 
these  types  of  cases  is  that  if  the  other  four  criteria  are 
met  then  this  criterion  is  aiso  met. 

Pursuant  to  its  audit.  Staff  recommends  that  the  Commission 
direct  Hoitgrewe  to  fiie  tariff  sheets  consistent  with  a fiat  monthiy 
customer  charge  of  $39.25,  with  a connection  charge  of  $1,600  serving 
as  Contribution  in  Aid  of  Construction.  Staff  points  out  that  its 
caicuiations  are  not  based  on  fuii  occupancy  but  rather  on  occupancy  of 
40  customers.  Staff  further  states  that  the  company’s  out-of-pocket 
expenses  wiii  be  recoverabie  at  14  customers  and  that  expenses  such 
as  return  on  investment,  depreciation  and  management  saiaries  wiii  be 
reaiized  at  40  customers.  Staff’s  assumptions  are  based  on  an  annuai 
revenue  requirement  of  $18,842. 

Finaiiy,  Staff  recommends  that  this  grant  of  authority  shouid  be 
conditioned  upon  the 
foiiowing: 

• That  the  owners  and  operators  shouid  maintain  a very 
detaiied  check  register  of  aii  payments  for  expenditures 
reiated  to  the  operation. 

• That  invoices  of  aii  payments  for  expenditures  reiated  to  the 
sewer  utiiity  operations  shouid  be  maintained. 

• That  very  detaiied  records  regarding  aii  coiiections  of 
revenues,  CIAC  fees  and  any  other  service  charges 
coiiected  to  estabiish  and  maintain  the  utiiity  service  shouid 
be  maintained. 

• The  owners  and  operators  shouid  estabiish  and  maintain  a 
very  detaiied  system  of  time  sheet  reporting  for  any 
individuai(s)  who  incur  wages,  a saiary,  or  other  payment  in 
the  operations  of  the  utiiity,  inciuding  a description  of  the 
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work  performed  and  the  number  of  hours. 

• The  owners  and  operators  should  maintain  usage  logs  so 
mileage  and  hours  of  usage  can  be  verified  if  vehicles  and 
heavy  duty  equipment  are  used. 

• The  owners  and  operators  should 
establish  and  maintain  a competitive  did  proves  or  some  other  method  of 
determining  whether  fair  and  competitive  costs  are  being  incurred  for 
significant  expenditures. 

To  its  Memorandum,  Staff  attached  depreciation  rates, ^ which  it 
recommends  the  Commission  direct  the  company  to  implement.  The 
company  did  not  respond  to  Staffs  recommendation. 

Discussion 

The  Commission  is  authorized,  under  Section  393.170,  RSMo,  to 
grant  certificates  of  convenience  and  necessity  when  it  determines,  after 
due  hearing'*,  that  the  proposed  project  is  “necessary  or  convenient  for 
the  public  service.”  The  term  “necessity”  does  not  mean  “essential”  or 
“absolutely  indispensible,”  but  rather  that  the  proposed  project  “would  be 
an  improvement  justifying  its  costs, and  that  the  inconvenience  to  the 
public  occasioned  by  a lack  of  the  proposed  service  is  great  enough  to 
amount  to  a necessity.® 

In  its  application  of  this  statutory  authority,  the  Commission 
recognizes  the  Tartan  Energy  analysis  set  out  be  Staff  in  its 
Memorandum.  Having  reviewed  the  application  and  Staffs  verified 
Memorandum,  the  Commission  finds  that  the  proposed  service  is 
necessary  or  convenient  for  the  public  service  and  will  approve  the 
application.  Further,  the  Commission  finds  that  the  conditions  suggest 
by  Staff  are  reasonable  and  will  direct  the  company  to  comply  with  them. 

THE  COMMISSION  ORDERS  THAT: 

1.  Hoitgrewe  Farms  Sewer  Company,  LLC’s  application  is 
approved  and  the  company  is  granted  a Certificate  of  Convenience  and 
Necessity  for  sewer  service  subject  to  the  conditions  suggested  by  the 
Staff  of  the  Commission  and  set  out  in  body  of  this  order. 


3 

Attachment  C to  Staff’s  Memorandum. 

4 

There  was  no  request  for  hearing. 

® Intercon  Gas,  Inc.,  848  S.W.2d  597;  State  ex  ret.  Transport  Delivery  Service  v.  Burton, 
317  S.W.2d  661  (Mo.  App  1958). 

Beaufort  Transfer  Co.  504  S.W.2d  at  219;  State  ex  rel.  Transport  Delivery  Service  v. 
Burton,  317  S.W.2d  661  (Mo.  App.  1958). 
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2.  HoItgrewe  Farms  Sewer  Company,  LLC  is  directed  to  fiie 
tariff  sheets  consistent  with  the  rates  and  charges  set  out  in  Staffs 
Memorandum  and  discussed  in  the  body  of  this  order. 

3.  The  tariff  sheets  discussed  in  ordered  paragraph  2 shaii 
bear  an  effective  date  of  at  ieast  30  days  after  submission,  and  shaii  be 
fiied  no  iater  than  60  days  after  the  effective  date  of  this  order. 

4.  The  depreciation  accruai  rates.  Attachment  D to  Staffs 
Memorandum  are  approved  and  shaii  be  impiemented. 

5.  The  Staff  of  the  Commission  is  authorized  to  conduct  a 
rate  review  within  two  years  of  actuai  operations  of  Hoitgrewe  Farms 
Sewer  Company,  LLC’s  utiiity  system. 

6.  This  order  shaii  become  effective  on  October  8,  201 0. 

Ciayton,  Chm.,  concurs,  with  separate 
concurring  opinion  to  foiiow; 

Davis,  Jarrett,  Gunn,  and  Kenney,  CC.,  concur. 

Jones,  Senior  Reguiatory  Law  Judge 

'NOTE:  At  the  time  of  publication,  no  opinion  of  Chairman  Clayton  has  been  filed. 


In  The  Matter  Of  The  Consideration  And  Implementation  Of  Section 
393.1075,  The  Missouri  Energy  Efficiency  Investment  Act* 

File  No.  EX-2010-0368 
Filed:  September  28,  2010 

ELECTRIC  §9.  Commissioner  Terry  M.  Jarrett  dissented  from  the  Commission’s  decision 
to  transmit  administrative  rules  to  the  Secretary  of  State  regarding  Section  393.1075, 
RSMo,  the  Missouri  Energy  Efficiency  Investment  Act.  Commissioner  Jarrett  states  that 
some  of  the  proposed  rules  are  unlawful  because  they  exceed  the  Commission’s  statutory 
authority.  The  enabling  legislation  did  not  authorize  the  Commission  to  establish  energy 
and  demand  savings  goals  or  impose  penalties  for  failure  to  meet  those  goals. 

DISSENTING  OPINION  OF  COMMISSIONER  TERRY  M.  JARRETT 

The  Public  Service  Commission  (“Commission”)  has  voted  to 
transmit  to  the  Secretary  of  State  proposed  rules  regarding  Senate  Bill 
376,  codified  at  Section  393.1075,  RSMo  Cum.  Supp.  2009,  and  known 
as  the  Missouri  Energy  Efficiency  Investment  Act  (“MEEIA”  or  “Act”). 
MEEIA  represents  a positive  step  forward  in  promoting  energy  efficiency. 
However,  transmitting  proposed  rules  to  the  Secretary  of  State  at  this 
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time  is  premature  because  some  of  the  provisions  are  either 
unconstitutionai  or  uniawfui.  These  iegai  concerns  shouid  be  addressed 
before  formai  ruiemaking  begins.  Therefore,  I dissent. 

Portions  of  the  proposed  ruies  uniawfuiiy  exceed  the  scope  of 
the  Act  and  can  oniy  resuit  in  ruies  that  are  uniawfui,  unjust,  arbitrary, 
and  capricious.  The  ruies  as  currentiy  drafted  refiect  reguiatory  poiicy 
choices  that  are  detrimentai  to  eiectric  utiiities  and  the  customers  they 
serve  - rather  than  enhancing  the  opportunities  for  eiectric  utiiities  to 
deveiop  effective  energy  efficiency  programs  as  anticipated  by  the  Act. 

Foiiowing  the  iaw  and  promuigating  ruies  that  are  within  the 
grant  of  authority  given  to  the  Commission  is  criticai  to  achieving  the 
goais  set  out  in  MEEIA.  Making  poiicy  choices  that  exceed  the  scope  of 
the  Act  wiii  not  serve  Missouri’s  citizens;  rather,  it  wiii  cause  the  ruies 
impiementing  this  important  piece  of  energy  iegisiation  to  be  snaried  in 
expensive,  time-consuming  and  unnecessary  iegai  entangiements.  Even 
worse,  the  proposed  ruies  as  written  wiii  not  encourage  eiectric  utiiities  to 
impiement  energy  efficiency  programs. 

This  Commission  shouid  propose  iawfui  ruies  that  wiii  not  oniy 
withstand  the  scrutiny  of  notice  and  comment,  but  aiso  JCAR  and  the 
courts  of  this  state.  The  proposed  ruies  do  not. 

My  concerns  are  not  iimited  to  those  items  outiined  here,  but  the 
issues  identified  beiow  are  uniawfui  and  do  not  merit  transmittai  to  the 
Secretary  of  State.  Senate  Biii  376  stated  unequivocaiiy  that  it  is  the 
“policy  of  the  state  to  value  demand-side  investments  equal  to 
traditional  investments  in  supply  and  delivery  infrastructure  and 
allow  recovery  of  all  reasonable  and  prudent  costs  of  delivering 
cost-effective  demand-side  programs.”  Section  393.1075.3.  The 
portions  of  the  ruies  that  concern  me  are  at  odds  with  this  stated  poiicy. 

1.  Rules  are  not  mandatory.  Section  393.1075.11  provides: 
“The  commission  shaii  provide  oversight  and  may  adopt  ruies  and 
procedures  and  approve  corporation-specific  settiements  and  tariff 
provisions,  independent  evaiuation  of  demand-side  programs,  as 
necessary,  to  ensure  that  eiectric  corporations  can  achieve  the  goais  of 
this  section.”  (emphasis  added).  The  use  of  the  word  “may”  by  the 
Generai  Assembiy  means  that  this  Commission  is  not  required  to  adopt 
any  ruies.  The  Act  is  sufficient  standing  aione  to  impiement  its  purposes. 
Rather  than  adopt  ruies,  the  Commission  couid  choose  to  exercise  its 
oversight  in  other  proceedings,  such  as  rate  cases.  It  follows  that  if  this 
Commission  chooses  to  adopt  rules,  it  should  take  great  care  to  ensure 
that  such  rules  do  not  go  beyond  the  scope  of  the  law.  Unfortunately,  the 
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proposed  rules  go  beyond  the  scope  of  the  law  in  at  least  two  important 
respects. 

2.  Energy  and  demand  “savings  goals.”  4 CSR  240-20.094 
(2)(A)  and  (B)  establish  energy  and  demand  savings  goals,  increasing 
for  each  year  between  2012  and  2020.  Interested  persons  in  the 
workshop  and  rulemaking  process  did  not  and  cannot  show  that  these 
goals  have  any  scientific  basis  or  facts  to  support  them,  or  are  in  any 
way  relevant  to  Missouri’s  electric  utilities.  Instead,  the  percentages — by 
admission  of  the  Commission  staff — are  based  on  statutory  choices 
made  in  other  states,  rules  or  policy  announcements.  These  other  states 
do  not  have  the  same  statutory  or  regulatory  structure  that  we  have  in 
Missouri,  so  the  goals  do  not  translate  to  Missouri  and  our  electric 
utilities. 

This  Commission  is  an  agency  of  limited  jurisdiction  and 
authority,  and  the  lawfulness  of  its  actions  depends  entirely  upon 
whether  or  not  it  has  statutory  authority  to  act.  The  General  Assembly 
could  have  adopted  set  percentages  of  demand-side  savings  for  each 
individual  Missouri  electric  utility  or  it  could  have  instructed  the 
Commission  to  set  such  targets  as  part  of  its  rulemaking  authority  (other 
states’  statutes  have  done  one  or  the  other).  Our  General  Assembly  did 
neither.  Instead,  it  stated  simply  that  the  programs  need  to  be  “cost- 
effective.”  There  is  no  express  or  implied  authority  for  the  Commission 
to  adopt  standard  savings  goals  in  the  regulations  implementing  MEEIA. 
These  two  subsections  should  be  removed  from  the  proposed  rule 
altogether. 

3.  Penalties.  4 CSR  240-20.094  (2)  establishes  that  if  a 
participating  electric  utility  does  not  meet  the  energy  savings  goals 
discussed  above,  then  the  electric  utility  may  be  subject  to  a penalty  or 
other,  undefined,  adverse  consequences.  The  Act  provides  no  express 
or  implied  authorization  for  the  imposition  of  penalties  or  adverse 
consequences;  to  the  contrary,  the  Act  is  designed  to  incent  electric 
utilities  to  create  programs  which  result  in  decreased  sales.  This  unlawful 
provision  negates  the  positive  attributes  of  the  Act.  Cost  recovery  and 
incentives  fail  to  outweigh  the  wide  ranging  risks  of  incurring  the 
penalties  or  adverse  consequences  possible  from  an  electric  utility 
participating  under  the  Act.  Why  would  an  electric  utility  spend  a large 
amount  of  money  to  implement  an  energy  efficiency  program  when  it 
would  face  the  risk  of  a penalty  or  other  adverse  consequences  (such  as 
negative  treatment  in  a rate  case)  if  arbitrary  and  unscientific  goals  are 
not  achieved?  The  risk  of  penalties  or  adverse  consequences  stifle 
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experimentation,  creativity  and  innovation,  three  things  that  the  Act  was 
designed  to  encourage.  The  current  ianguage  in  4 CSR  240-20.094  (2) 
goes  beyond  the  Commission's  statutory  authority,  works  against  the 
Generai  Assembiy's  mandate  to  incent  eiectric  utiiities  to  impiement 
energy  efficiency  programs,  and  shouid  be  stricken  from  the  ruie. 

Conclusion 

The  proposed  ruies  as  currentiy  written  do  not  enabie  or 
encourage  eiectric  utiiities  to  achieve  the  purposes  of  the  Act.  They  need 
more  work  to  bring  them  into  compiiance  with  the  iaw.  Therefore,  they 
shouid  not  be  transmitted  to  the  Secretary  of  State  untii  the  uniawfui 
provisions  have  been  removed. 

'NOTE:  The  case  was  appealed  to  the  Missouri  Court  of  Appeals  (WD)  and  was  affirmed. 
See  397  SW3d  441  (Mo.  App.  W.D.  2013) 

In  the  Matter  of  Application  of  U.S.  Water  Company  to  Sell  its  Water 
System  Located  in  Lafayette  County  to  the  City  of  Lexington, 
Missouri 


File  No.  WM-2011-0030 
Decided:  October  6,  2010 

Certificates  §45.  The  Commission  grants  public  utility’s  application  to  sell  works  and 
system  to  city,  conditioned  on  notice  of  that  transfer,  for  cancelation  of  public  utility’s 
certificate  and  tariff. 

Water  §4.  The  Commission  grants  public  utility’s  application  to  sell  works  and  system  to 
city,  conditioned  on  notice  of  that  transfer,  for  cancelation  of  public  utility’s  certificate  and 
tariff. 


ORDER  APPROVING  APPLICATION 


The  Missouri  Pubiic  Service  Commission  is  approving  the 
Application  of  U.S.  Water  Company  to  seii  its  works  and  system  to  the 
City  of  Lexington,  Missouri. 

U.S.  Water  Company  fiied  the  appiication  on  August  3,  2010.  By 
order  dated  Auguste,  2010,  the  Commission  ordered  pubiication  of 
notice  of  the  appiication.  In  that  same  order,  the  Commission  set  a 
deadiine  for  appiication  to  intervene  at  September  7,  2010.  Staff  fiied  its 
recommendation  on  September  13,2010,  favoring  the  appiication.  On 
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September  15,  2010,  the  Commission  gave  notice  of  tax  revenue  impact 
and  gave  affected  poiiticai  subdivisions  untii  October  1,  2010,  to  fiie  an 
appiication  for  intervention.  As  of  the  date  of  this  order,  the  Commission 
has  received  no  appiication  to  intervene.  No  iaw  requires  an  evidentiary 
hearing,^  and  no  person  has  sought  one,^  so  this  action  is  not  a 
contested  case. 

The  Commission  has  jurisdiction  to  ruie  on  U.S.  Water 
Company’s  saie  under  the  foiiowing  provision: 

No  . . . water  corporation  . . . shaii 
hereafter  seii . . . its  . . . works  or  system 
. . . without  having  first  secured  from  the 
commission  an  order  authorizing  it  so  to 
do.  ['] 

The  Commission  wiii  oniy  deny  the  appiication  if  approvai  wouid  be 
detrimentai  to  the  pubiic  interest. 

Approvai  wouid  not  be  detrimentai  to  the  pubiic  interest 
according  to  the  verified  fiiings.  Staff  recommends  granting  the 
appiication,  conditioned  on  notice  of  the  date  on  which  the  City  of 
Lexington  takes  possession  of  the  system.  Upon  such  notice,  the 
Commission  can  cancei  U.S.  Water  Company’s  certificate  of 
convenience  and  necessity,  and  U.S.  Water  Company’s  tariff. 

Therefore,  the  Commission  wiii  approve  the  appiication  subject 
to  such  condition. 

THE  COMMISSION  ORDERS  THAT: 

1.  The  Application  is  approved,  conditioned  on  U.S.  Water 
Company  fiiing,  within  five  days  of  the  transfer’s  effective  date,  notice  of 
such  transfer. 

2.  This  order  shaii  become  effective  on  October  18,  2010. 

3.  This  fiie  shaii  remain  open  for  notice  of  the  transfer,  and  the 
canceiiation  of  any  associated  tariff,  and  certificate  of  convenience  and 
necessity. 


Section  536.010(4),  RSMo  Supp.  2009. 

^ State  ex  ret.  Rex  Deffenderfer  Ent,  Inc.  v.  Public  Serv.  Comm’n,  776  S.W.2d  494,  496 
j^Mo.  App.,  W.D.  1989). 

^ Section  393.1 90.1 , RSMo  2000. 

^ State  ex  rel.  City  of  St.  Louis  v.  Public  Service  Comm’n  of  Missouri,  73  S.W.2d  393, 
400  (Mo.  1934). 
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Clayton,  Chm.,  Davis,  Jarrett,  Gunn, 
and  Kenney,  CC.,  concur. 

Jordan,  Regulatory  Law  Judge 

Bridgette  Young  v.Laclede  Gas  Company 

File  No.  GC-201 0-0248 
Decided:  October  13,  2010 

Evidence,  Practice  And  Procedure  §26.  The  complainant  bears  the  burden  of  proof  to 
show  the  utility  has  engaged  in  unjust  or  unreasonable  actions. 

REPORT  AND  ORDER 


Appearances 
Bridgette  Young,  pro  se. 

Rick  Zucker,  Assistant  General  Counsel,  Laclede  Gas  Company,  720 
Olive  Street,  Room  1516,  Saint  Louis,  Missouri  63101,  for  Laclede  Gas 
Company. 

Samuei  D.  Ritchie,  Post  Office  Box  360,  Jefferson  City,  Missouri  65102, 
for  the  Staff  of  the  Missouri  Public  Service  Commission. 

SENiOR  REGULATORY  LAW  JUDGE:  Ronaid  D.  Pridgin 

Procedural  History 

On  March  3,  2010,  Bridgette  Young  (“Ms.  Young”)  filed  a 
complaint  against  Laclede  Gas  Company  (hereafter  “Laclede”),  alleging 
that  Laclede  overbilled  her  for  her  gas  usage  due  to  a leak  in  her  service 
line.  Laclede  denied  the  allegations.  The  Staff  of  the  Commission 
(hereafter  “Staff”)  filed  a Recommendation  concurring  with  Laclede’s 
position.  The  Commission  convened  an  evidentiary  hearing  on  August 
18,  2010,  and  received  post-hearing  briefs  from  Laclede  and  Staff  on 
September  23. 

Findings  of  Fact 

The  Missouri  Public  Service  Commission,  having  considered  all 
of  the  competent  and  substantial  evidence  upon  the  whole  record, 
makes  the  following  findings  of  fact.  When  making  findings  of  fact  based 
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upon  witness  testimony,  the  Commission  wiii  assign  the  appropriate 
weight  to  the  testimony  of  each  witness  based  upon  their  quaiifications, 
expertise  and  credibiiity  with  regard  to  the  attested  to  subject  matter.^ 

1.  Ms.  Young  is  a naturai  person  and  was,  at  aii  pertinent 
times,  a customer  of  Laciede.^ 

2.  Laciede  is  a Missouri  corporation  engaged  in  the  saie  of 
naturai  gas  at  retaii  to  persons  in  the  region  of  St.  Louis,  Missouri. 

3.  Staff  is  represented  by  the  Commission’s  Staff  Counsei’s 
Office,  acting  independentiy  of  the  Commission. 

4.  The  Pubiic  Counsei  is  an  officiai  of  the  State  of  Missouri, 
appointed  by  the  Director  of  the  Missouri  Department  of  Economic 
Deveiopment,  and  is  authorized  to  “represent  and  protect  the  interests  of 
the  pubiic  in  any  proceeding  before  or  appeai  from  the  pubiic  service 
commission[.]’’^ 

5.  Ms.  Young  has  no  experience  in  gas  service."^ 

6.  Ms.  Young  has  no  training  in  reading  gas  meters.^ 

7.  Laciede  repaired  a gas  ieak  in  front  of  Ms.  Young’s 
residence  in  August,  2008.® 

8.  The  ieak  was  in  the  street  at  the  joint  on  the  main  pipe 
where  her  service  iine  was  connected,  and  the  ieak  was  not  connected 
to  any  one  customer.^ 

9.  The  ieak  couid  not  affect  her  biii,  as  it  was  between  the 
main  and  her  meter.® 

10.  From  August  10,  2007  to  August  8,  2008,  Ms.  Young 
used  632  Ccf  (one  hundred  cubic  feet)  of  naturai  gas.® 

11.  From  August  8,  2008  to  August  10,  2009,  Ms.  Young 
used  61 5 Ccf  of  naturai  gas.^° 


Witness  credibiiity  is  soieiy  within  the  discretion  of  the  Commission,  who  is  free  to  believe 
all,  some,  or  none  of  a witness’  testimony.  State  ex.  ret.  Missouri  Gas  Energy  v.  Pubiic 
Service  Comm’n,  186  S.W.3d  376,  389  (Mo.  App.  2005). 

Petitioner’s  complaint. 

® Section  386.700,  .710(2)  RSMo  2000. 

"^Tr.  21. 

®ld. 

® Tr.  34,  55. 

^ Tr.  55. 

® Tr.  57,  82. 

9.-..  o 
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12.  From  August  10,  2009  to  August  9,  2010,  Ms.  Young 
used  676  Ccf  of  natural  gas." 

13.  Ms.  Young’s  usage  history  before  and  after  the  August, 
2008  service  line  replacement  is  consistent. 

Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  reached  the 
following  conclusions  of  law. 

Jurisdiction: 

Respondent  is  engaged  in  owning,  controlling,  managing,  and 
operating  gas  plant  for  public  use  under  a franchise  granted  by  the  state 
of  Missouri  or  a political  subdivision  thereof,  and  is  thus  a gas 
corporation  and  a public  utility  within  the  intendments  of  Chapter  386, 
RSMo,  and  is  subject  to  the  jurisdiction  of  this  Commission. 

The  Commission  is  authorized  to  hear  and  determine  complaints 
made  by  customers  against  public  utilities  by  § 386.390.1 , which  states: 

1.  Complaint  may  be  made  by  ...  any  ...  person  ...  by 
petition  or  complaint  in  writing,  setting  forth  any  act  or 
thing  done  or  omitted  to  be  done  by  any  corporation  ... 
or  public  utility,  including  any  rule,  regulation  or  charge 
heretofore  established  or  fixed  by  or  for  any  corporation, 
person  or  public  utility,  in  violation,  or  claimed  to  be  in 
violation,  of  any  provision  of  law,  or  of  any  rule  or  order 
or  decision  of  the  commission[.] 

However,  authority  to  hear  and  determine  the  complaint  does  not 
necessarily  equal  authority  to  grant  the  relief  therein  requested.  The 
Public  Service  Commission  “is  purely  a creature  of  statute”  and  its 
“powers  are  limited  to  those  conferred  by  the  [Missouri]  statutes,  either 
expressly,  or  by  clear  implication  as  necessary  to  carry  out  the  powers 
specifically  granted. While  the  Commission  properly  exercises  "quasi 
judicial  powers”  that  are  “incidental  and  necessary  to  the  proper 
discharge”  of  its  administrative  functions,  its  adjudicative  authority  is  not 
plenary.^"^  Further,  the  Commission  cannot  award  pecuniary  damages.^® 


59,  Ex.  1, 2,  6. 

1 3 

State  ex  ret.  Utility  Consumers  Council  of  Missouri,  Inc.  v.  Public  Service  Commission, 
585  S.W.2d  41, 47  (Mo.  banc  1979);  State  ex  rel.  City  of  West  Plains  v.  Public  Service 
Commission,  310  S.W.2d  925,  928  (Mo.  banc  1958). 

State  Tax  Commission  v.  Administrative  Hearing  Commission,  641  S.W.2d  69,  75  (Mo. 
1982),  quoting  Liechty  v.  Kansas  City  Bridge  Co.,  162  S.W.2d  275,  279  (Mo.  1942). 

May  Dept.  Stores  Co.  v.  Union  Electric,  107  S.W.2d41, 58  (Mo.  1937). 
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Burden  of  Proof: 

Ms.  Young  bears  the  burden  of  proof  in  a case  such  as  this  one 
in  which  the  compiainant  aiieges  that  a reguiated  utiiity  has  engaged  in 
unjust  or  unreasonabie  actions.^®  Thus,  she  must  estabiish  aii  facts 
necessary  to  support  the  reiief  she  seeks  by  a preponderance  of  the 
credibie  evidence. 

Decision 

Ms.  Young  asks  for  credit  of  an  uncertain  amount,  but  in  the 
thousands,  due  to  a beiief  that  Laciede  has  overcharged  her.^^  Ms. 
Young  beiieves  she  was  overcharged  because  Laciede  repaired  a ieak 
in  a gas  main  in  front  of  her  house  in  August,  2008.  She  beiieves  she 
must  have  been  paying  for  ieaking  gas  before  that  repair  was  made. 

However,  the  evidence  expressiy  indicates  that  the  ieak  was  a 
“street  ieak”,  and,  thus,  the  gas  ieaked  before  it  couid  go  through  Ms. 
Young’s  meter.^®  If  the  ieak  had  been  on  the  “customer”  side  of  the 
meter;  in  other  words,  in  between  the  meter  and  the  residence,  Ms. 
Young  wouid  be  biiied  for  gas  she  couid  not  use.  But  the  ieak  was  on 
the  “street”  side  of  the  meter;  in  other  words,  in  between  the  street  and 
the  meter.  As  a resuit,  the  gas  escaping  the  pipe  never  reached  Ms. 
Young’s  meter,  and  she  was  not  biiied  for  the  ieaking  gas. 

Furthermore,  Ms.  Young’s  gas  usage  was  consistent  before  and 
after  the  ieak.  It  follows  that  the  leak  was  outside  the  meter  and, 
therefore,  did  not  affect  Ms.  Young’s  bill. 

Laclede  did  not  overcharge  Ms.  Young  for  her  gas  service.  Her 
complaint  is  denied. 

THE  COMMISSION  ORDERS  THAT: 

1.  The  complaint  is  denied. 

2.  All  objections  not  ruled  on  are  overruled  and  all  motions 
or  other  requests  for  relief  not  specifically  granted  herein  are  denied. 


Ahlstrom  Empire  District  Electric  Company,  4 Mo. P.S.C. 3d  187,  202  (1995J;  Margulis 
V.  Union  Electric  Company,  30  Mo. P.S.C.  (N.S.)  517,  523  (1991);  State  ex.  rel.  GS 
Technologies  Operating  Co.,  Inc.  v.  Public  Service  Comm’n,  116  S.W.3d  680,  693  (Mo. 
App.  2003). 

52,  76. 

Ex.  6HC,  App.  A;  Ex.  6HC,  Sch.  1 , p.  1 ; Ex.  6HC,  Sch.  6,  p.  2;  Tr.  57,  82. 
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3.  This  order  shall  become  effective  on  October  23,  201 0. 

4.  This  case  shall  be  closed  on  October  24,  201 0. 

Clayton,  Chm.,  Davis,  Jarrett, 

Gunn,  and  Kenney,  CC.,  concur 
and  certify  compliance  with  the 
provisions  of  Section  536.080,  RSMo. 

Dated  at  Jefferson  City,  Missouri, 
on  this  13”^  day  of  October,  2010. 


In  the  Matter  of  Application  of  RDG  Development,  LLC  For  Authority 
to  Sell  Assets  to  Greenwood  Hills  Homeowners  Association  and,  in 
Connection  Therewith,  Certain  Other  Related  Transactions 

Case  No.  SO-2011-0012 
Decided  October  20,  2010 

Evidence,  Practice  And  Procedure  §23.  Even  in  a contested  case,  if  no  party  requests  a 
hearing,  the  Commission  may  ruie  on  the  appiication  without  convening  a hearing. 

Sewer  §7.  The  Commission  has  expressed  its  policy  regarding  jurisdiction  over 
homeowners  associations.  Through  these  cases,  the  Commission  has  established  a policy 
of  not  asserting  jurisdiction  over  a system  if  certain  criteria  are  met.  Those  criteria,  known 
as  the  “Rocky  Ridge  Criteria”,  are  reflected  in  the  following  factors: 

(a)  The  Association  was  organized  as  a not-for-profit  corporation  for  the 
benefit  of  the  property  owners. 

(b)  All  customers  currently  served  by  the  subject  utility  assets  are 
members  of  the  Association. 

(c)  Only  members  of  the  Association  will  be  served  by  the  subject  utility 

assets. 

(d)  The  Association’s  action  regarding  utility  matters  will  be  under  the 
control  of  the  members  that  are  also  the  customers  served  by  the  subject  utility  assets. 

(e)  The  Association  owns  the  subject  assets  and  thus  has  control  over 
such  assets. 


ORDER  APPROVING  APPLICATION 


Syllabus:  This  order  approves  the  application  of  RDG 

Development,  LLC  (“RDG”)  to  sell  its  sewer  system  to  Greenwood  Hills 
Homeowners  Association  (“Greenwood  Hills”). 
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Procedural  History 

On  July  12,  2010,^  RDG  filed  an  application.  That  application 
requests,  among  other  things,  authority  from  the  Commission  for  RDG  to 
sell  its  sewer  system  to  Greenwood  Hills.  RDG  and  Greenwood  Hills 
entered  into  an  agreement  on  June  22,  in  which  Greenwood  Hills  agreed 
to  purchase  RDG’s  sewer  system. 

The  Commission  issued  notice  of  this  application  on  July  14.  In 
that  notice,  the  Commission  allowed  anyone  who  wished  to  intervene 
until  August  3 to  request  intervention.  The  Commission  received  no 
intervention  requests. 

Staff  filed  its  Recommendation  on  October  5.  Staff 
recommended  that  the  Commission  approve  the  transaction,  with  certain 
conditions.  RDG  replied  on  October  6,  stating  that  it  accepts  Staffs 
Recommendation  and  conditions,  and  further  stating  that  the  Office  of 
Public  Counsel  (“OPC”)  takes  no  position  in  this  case. 

Discussion 

The  application  is  within  the  Commission’s  jurisdiction  to  decide.^ 
Because  no  party  objects  to  the  application,  no  evidentiary  hearing  is 
required.^  Thus,  the  Commission  deems  the  hearing  waived, and  bases 
its  findings  on  the  verified  filings,  and  makes  its  conclusions  as  follows. 

The  Commission  issued  RDG  a certificate  of  convenience  and 
necessity  to  provide  sewer  service  on  December  9,  2009  in  File  No.  SA- 
2010-0096.  RDG  currently  provides  sewer  service  to  33  residential 
customers  in  Callaway  County,  Missouri. 

Greenwood  Hills  is  a Missouri  non-profit  corporation.  It  was 
formed  on  April  22,  2010,  by  residents  of  the  Greenwood  Hills 
Subdivision,  to  be  the  homeowners  association  for  that  subdivision,  and 
to  manage  common  property  in  the  subdivision.  The  proposed  sale 
should  have  negligible  impact  on  the  tax  revenues  of  Callaway  County, 
Missouri,  as  the  assets  will  be  assessed  property  tax  at  the  same  rate, 
regardless  of  whether  RDG  or  Greenwood  Hills  owns  them. 

The  Commission  may  approve  of  a sale  of  a sewer  company  if 
that  sale  is  not  detrimental  to  the  public  interest.^  Based  on  the  verified 
pleadings,  the  Commission  finds  that  granting  the  application  for  the  sale 


' All  calendar  references  are  to  2010  unless  otherwise  noted. 

" Section  393.190  RSMo  2000. 

^ State  ex  ret.  Rex  Deffenderfer  Ent.,  Inc.  v.  Public  Serv.  Com’n,  776  S.W.2d  494  (Mo.  App. 
1989). 

“ Section  536.060,  RSMo  2000. 

^ See  Commission  Rule  4 CSR  240-3.31 0(1  ){D). 
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of  the  sewer  company  would  not  be  detrimental  to  the  public  interest. 

After  the  sale,  the  sewer  system  will  be  operated  by  a 
homeowners  association.  The  Commission  has  expressed  its  policy 
regarding  jurisdiction  over  homeowners  associations  in  File  Numbers 
WD-93-307,  WO-2003-0086,  and  more  recently,  WD-2006-0157. 
Through  these  cases,  the  Commission  has  established  a policy  of  not 
asserting  jurisdiction  over  a system  if  certain  criteria  are  met.  Those 
criteria,  known  as  the  “Rocky  Ridge  Criteria”,  are  reflected  in  the 
following  factors: 

(a)  The  Association  was  organized  as  a not-for-profit 
corporation  for  the  benefit  of  the  property  owners.® 

(b)  All  customers  currently  served  by  the  subject  utility 
assets  are  members  of  the  Association. 

(c)  Only  members  of  the  Association  will  be  served  by  the 
subject  utility  assets. 

(d)  The  Association’s  action  regarding  utility  matters  will  be 
under  the  control  of  the  members  that  are  also  the 
customers  served  by  the  subject  utility  assets. 

(e)  The  Association  owns  the  subject  assets  and  thus  has 
control  over  such  assets. 

Consistent  with  its  policy,  the  Commission  concludes  that 
Greenwood  Hills  meets  the  Rocky  Ridge  Criteria.  Thus,  the  Commission 
will  not  assert  jurisdiction  over  Greenwood  Hills  in  this  matter. 

The  application  will  be  granted. 

THE  COMMISSION  ORDERS  THAT: 

1 . The  Application  is  granted. 

2.  The  Commission  will  not  assert  jurisdiction  over 
Greenwood  Hills  Homeowners  Association. 

3.  RDG  Development,  LLC,  is  authorized  to  sell  its  sewer 
system  to  Greenwood  Hills  Homeowners  Association  as  requested  in  the 
Application. 

4.  The  Commission  makes  no  ratemaking  determination 
regarding  any  potential  regulatory  oversight,  if  any,  over  Greenwood  Hills 
Homeowners  Association. 

5.  The  parties  shall  submit  notice  to  the  Commission 
regarding  evidence  of  the  transfer  of  assets  to  Greenwood  Hills 
Homeowners  Association  within  three  business  days  after  the  transfer 


® The  Commission  takes  administrative  notice  that  the  Missouri  Secretary  of  State  iists  the 
Association  as  a not-for-profit  corporation  in  good  standing. 
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and  Commission  approvai  is  effective. 

6.  After  the  above  notice  of  transfer  is  received,  the  parties 
shaii  fiie  a motion  in  this  case  requesting  that  the  certificate  of 
convenience  and  necessity  heid  by,  and  sewer  tariff  YS-201 0-0397  on 
fiie  for,  RDG  Deveiopment,  LLC  be  canceiied.  Shouid  such  notice  not  be 
received  within  60  days  of  the  Commission  Order  granting  the  transfer  of 
ownership,  ownership  of  the  utiiity  and  responsibiiity  to  provide  sewer 
service  shaii  revert  back  to  RDG  Deveiopment  and  this  case  shaii  be 
ciosed. 

7.  RDG  Deveiopment  is  not  authorized  to  cease  providing 
sewer  services  to  customers  in  its  service  area  untii  the  Commission 
issues  an  order  canceiiing  its  certificate  of  convenience  and  necessity 
and  its  associated  tariff. 

8.  This  order  shaii  become  effective  on  October  30,  201 0. 

Ciayton,  Chm.,  Davis,  Gunn, 
and  Kenney,  CC.,  concur; 

Jarrett,  C.,  concurs,  with  separate 
concurring  opinion  to  foiiow. 

Pridgin,  Senior  Reguiatory  Law  Judge 


CONCURRING  OPINION  OF  COMMISSIONER 
TERRY  M.  JARRETT 


I concur  with  the  majority  in  the  resuit  but  disagree  with  any 
reiiance  for  that  resuit  on  past  practice  of  the  Commission  noted  as 
"poiicy"  in  the  Order.  The  "Rocky  Ridge  Criteria"  at  best  is  guidance  to 
the  Commission  and  is  not  in  any  way  mandatory  in  its  appiication.  To 
the  extent  that  the  "Rocky  Ridge  Criteria"  has  been  adopted  as  "poiicy" 
of  this  Commission  that  criteria  in  essence  is  one  of  generai  appiicabiiity 
and  is  therefore  being  administered  by  this  Commission  as  a ruie,  one 
that  has  not  been  properiy  promuigated  through  the  ruiemaking 
process.^’ ^ 


' "Not  every  generally  applicable  statement  or  "announcement"  of  Intent  by  a state  agency 
Is  a rule.  Implicit  In  the  concept  of  the  word  "rule"  Is  that  the  agency  declaration  has  a 
potential,  however,  slight,  of  Impacting  the  substantive  or  procedural  rights  of  some 
member  of  the  public."  Baugus  v.  Director  of  Revenue,  878  S.W.2d  39,  42  (Mo.  bane 
1994). 
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Commission  poiicy  is  set  in  its  ruies,  not  by  issuing  Orders. 
Therefore  I concur  in  the  decision. 


In  The  Matter  of  A Proposed  Rulemaking  Regarding  Revision  of  The 
Commission's  Chapter  22  Electric  Utility  Resource  Planning  Rules 

Case  No.  EX-2010-0254 
Issued  October  25,  2010 

Electric  §42.  Commissioner  Davis  advocated  the  Commission’s  IRP  rule  require  the 
Commission  acknowledge  the  reasonableness  of  an  electric  utility’s  resource  plan  as  part 
of  the  IRP  process. 

DISSENT  OF  COMMISSIONER  JEFF  DAVIS  TO  THE 
PROPOSED  RULEMAKING  REVISING  THE  COMMISSION’S 
CHAPTER  22  ELECTRIC  UTILITY  RESOURCE  PLANNING  RULES 

I respectfully  dissent  from  my  colleagues’  order  to  promulgate 
these  rules  as  they  are  currently  written. 

Anyone  who  has  ever  been  involved  in  the  integrated  resource 
planning  (IRP)  process  knows  these  rules  have  desperately  needed 
revision  for  years.  It’s  taken  a long  time  to  get  where  we  are.  These  rules 
are  an  improvement  in  some  respects,  but  something  important  is 
missing:  accountability  for  the  Public  Service  Commission  and  the  PSC 
Staff  for  any  outcome  in  these  IRP  proceedings.  It  may  seem  like  an 
antiquated  note,  but  I think  we  need  to  take  responsibility  for  the 
decisions  we  make  - or  in  this  case  - fail  to  make. 

Both  the  Missouri  Energy  Development  Association  (MEDA)  and 
the  Missouri  Department  of  Natural  Resources  (MDNR)  offered  language 
whereby  the  Commission  would  at  least  “acknowledge”  the  utility’s 
resource  plan.  “Acknowledgement”  of  the  plan  would  enhance  the 
process  because  it  would  force  the  parties  and  the  staff  to  focus  on 
outcomes  as  well  as  the  process  by  which  those  outcomes  were 
determined.  After  all,  outcomes  should  be  the  purpose  of  the  IRP 
process.  More  importantly,  electric  utilities  could  use  the 


^ See  also,  NME  Hospitals,  Inc.  v .Department  of  Social  Services,  Div.  of  Medical  Services, 
850  S.W.2d  71 , 74  (Mo.  1 993)  ("Changes  in  statewide  policy  are  rules.  Failure  to  comply 
with  rulemaking  procedures  renders  the  purported  rule  void."). 
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acknowledgement  process  to  establish  the  prudence  of  making-or  not 
making-certain  large  capital  expenditures  that  are  going  to  amount  to 
billions  of  dollars  over  the  next  decade  (e.g.  - whether  to  shut  down  and 
decommission  one  or  more  coal  plants  or  to  continue  retrofitting  all  of 
them)  before  they  get  to  a rate  case  and  have  to  argue  over  imprudence 
or  lack  thereof. 

Whether  and  how  we  address  IRP  decisions  will  definitely  impact 
customer  rates  for  years  to  come.  Failing  to  act  on  the  substance  of  IRPs 
constitutes  a decision  in  and  of  itself.  The  Commission’s  failure  sends  a 
message  of  uncertainty  to  the  utilities  we  regulate,  their  investors  and 
Wall  Street  saying  either  “we  want  to  be  free  to  disavow  your  plan  and 
disallow  the  expenses  later”  or  “we  are  afraid  to  be  criticized  for 
acknowledging  a plan  that  later  failed.” 

Ultimately,  our  failure  to  address  the  substance  of  utility  resource 
plans  increases  financing  costs  for  capital  investment  projects  as  well  as 
litigation  costs  in  future  rate  cases  because  parties  will  litigate  the  issue 
in  future  cases  and  knowing  the  Commission  may  disallow  expenses, 
lenders  and  investors  will  want  higher  returns.  That  uncertainty  will 
assuredly  cause  Missouri  investor-owned  electric  utilities  to  place  the 
least  possible  amount  of  investment  capital  at  risk  short-term.  This  is 
important  because  the  cheapest  plan  today  will  not  likely  be  the  cheapest 
plan  over  the  next  one  to  five  years,  and  even  less  likely  over  the  long- 
term (from  30  to  50  years).  Thus,  the  ratepayers  could  end  up  paying 
higher  rates  long-term  so  the  utility  can  consistently  save  a few  dollars 
on  the  front  end,  or  because  the  utility  opted  for  cheaper,  less  reliable 
technology. 

The  importance  of  this  issue  is  best  illustrated  by  the  decisions 
the  Commission  faces  regarding  our  aging  fleet  of  coal  plants.  In 
September,  Wood  Mackenzie’s  North  American  power  research  group 
issued  a startling  report  that  almost  60  gigawatts  of  coal-fired  electric 
plants  could  be  retired  over  the  next  decade.  Independent  verification  of 
that  estimate  comes  from  Ellen  Lapson,  Managing  Director  of  Corporate 
Ratings  for  Fitch  Rating  Agency.  On  September  30,  2010,  at  the 
Financial  Research  Institute,  Director  Lapson  said  that  Wood 
Mackenzie’s  number  was  a reasonable  number.  At  least  two 
Commissioners  were  present  at  that  meeting. 

The  findings  of  the  Wood  Mackenzie  report  ought  to  send  a 
shiver  down  the  spine  of  everyone  here  at  the  PSC  as  well  as  anyone 
employed  by  a Missouri  utility.  More  than  80%  of  the  electricity 
consumed  in  this  state  is  fueled  by  coal.  Collectively,  Missouri  utilities 
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probably  own  around  10,000  megawatts  of  coal-fired  generation,  if  not 
more.  Ameren  Missouri  is  the  largest  Missouri  utility  and  owns  several 
thousand  megawatts  of  coal-fired  generation  all  by  itself,  but  everyone 
including  the  utilities  who’ve  camouflaged  themselves  as  being  leaders  in 
the  green  revolution  have  similar  risks.  So,  when  the  Wall  Street  analysts 
say  “Coal  is  in  the  crosshairs”  they  mean  pretty  much  every  Missouri 
utility,  but  especially  Ameren  because  they  own  the  most  coal  plants, 
and  that  ultimately  every  utility  customer  in  the  state  is  in  the  crosshairs. 
Each  and  every  one  of  our  investor-owned  electric  utilities  is  going  to 
make  significant  investment  decisions  regarding  the  retirement  or 
retrofitting  of  a large  fleet  of  coal  plants  averaging  more  than  40  years  or 
older  as  well  as  the  addition  of  new  resources  to  replace  these  retiring 
coal  plants,  meet  growing  demand  and  comply  with  government 
mandates  for  utilities  to  buy  certain  amounts  of  “renewable”  electricity. 

Presidents  and  governors  don’t  punt  and  this  Commission 
shouldn’t  punt  either.  Hundreds  of  millions,  if  not  billions,  of  dollars  are 
at  stake  when  our  electric  utilities  make  these  decisions  and  customer 
rates  are  hanging  in  the  balance.  We  owe  it  to  the  ratepayers  and  to  the 
utilities  we  regulate  to  be  decisive  and  thereby  meet  this  Commission’s 
statutory  obligation  to  assure  safe  and  adequate  service  for  consumers 
at  a just  and  reasonable  rate.  It’s  silly  and  unconscionable  to  spend  a 
couple  of  years  working  on  more  than  60  pages  of  rules  that  force  the 
utility  to  think  of  every  scenario,  to  document  how  every  calculation  is 
made,  to  check  to  see  if  the  work  was  performed  correctly  and  then  do 
nothing  with  such  documents  except  hold  them,  waiting  to  whip  them  out 
on  some  unsuspecting  utility  executive  for  not  following  a plan  we  don’t 
intend  to  make  them  follow  until  the  day  they  deviate  from  it. 

In  conclusion,  a Commission  majority  that  has  shown  a 
willingness  to  micro-manage  electric  utilities  by  requiring  them  to 
undertake  low-income  assistance  programs  and  make  our  utilities  buy 
Missouri  wind-generated  electricity  ought  not  have  a problem 
“acknowledging”  whether  an  electric  utility’s  preferred  resource  plan 
seems  like  a good  or  a bad  one. 
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In  the  Matter  of  Union  Electric  Company,  d/b/a  AmerenUE’s  Tariff  to 
Increase  Its  Annual  Revenues  for  Electric  Service 

File  No.  ER-2011-0028 
Decided  October  27,  2010 

Evidence,  Practice  and  Procedure  §22.  The  applications  to  intervene  of  the  Natural 
Resource  Defense  Council  and  the  Missouri  Coalition  for  the  Environment,  d/b/a  Renew 
Missouri  were  found  to  comply  with  the  applicable  regulation  and  were  granted. 

ORDER  GRANTING  THE  APPLICATION  TO  INTERVENE  OF  THE 
NATURAL  RESOURCES  DEFENSE  COUNCIL  AND  GRANTING  THE 
APPLICATION  TO  INTERVENE  OF  THE  MISSOURI  COALITION  FOR 
THE  ENVIRONMENT,  D/B/A  RENEW  MISSOURI 

On  September  3,  2010,  Union  Electric  Company,  d/b/a  Ameren 
Missouri,  filed  a tariff  designed  to  increase  its  annual  revenues  for 
electric  service.  The  Commission  suspended  that  tariff  and  established 
September  27  as  the  deadline  for  interested  parties  to  apply  to  intervene. 

The  Natural  Resource  Defense  Council  (NRDC)  and  Renew 
Missouri  filed  an  application  to  intervene  on  September  27.  The  NRDC 
is  a New  York  nonprofit  corporation  with  members  in  Missouri,  many  of 
whom  are  Ameren  Missouri  ratepayers.  The  NRDC  indicates  it  and  its 
members  are  interested  in  promoting  energy  efficiency,  peak  demand 
reduction,  and  renewable  energy  resources.  More  than  ten  days  have 
passed  since  the  NRDC  applied  to  intervene  and  no  party  has  objected 
to  that  application. 

The  Commission  finds  that  the  NRDC’s  interest  in  this  case  is 
different  from  that  of  the  general  public,  and  may  be  adversely  affected 
by  a final  order  arising  from  this  case.  Furthermore,  the  Commission 
finds  that  allowing  the  NRDC  to  intervene  will  serve  the  public  interest. 
Therefore,  in  accordance  with  Commission  Rule  4 CSR  240-2.075(4), 
the  Commission  will  grant  the  NRDC’s  application  to  intervene. 

Renew  Missouri  applied  to  intervene  at  the  same  time  as  the 
NRDC.  In  its  initial  application.  Renew  Missouri  described  itself  as  “a 
project  of  the  Missouri  Coalition  for  the  Environment”.  The  Missouri 
Coalition  for  the  Environment  is  a nonprofit  corporation,  but  Renew 
Missouri  appeared  to  be  just  a project  of  that  corporation,  without  any 
separate  corporate  existence.  Furthermore,  the  initial  application  to 
intervene  stated: 

[T]he  Coalition  and  its  members  have  a strong  interest  in 
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protecting  Missouri’s  environment,  inciuding  advocating 
for  the  reduction  of  air  poiiution  from  eiectric  utiiities, 
ensuring  that  nuciear  piants  do  not  contaminate  the 
environment,  avoiding  damage  to  water  quaiity  and  the 
environment  from  hydroeiectric  or  pumped  storage 
faciiities,  and  advocating  for  other  generating  faciiities  to 
have  as  iow  an  environmentai  impact  as  possibie.  The 
Coaiition  aiso  supports  aggressive  impiementation  of 
cost-effective  utiiity  DSM  programs.” 

The  initiai  appiication  did  not  indicate  any  interest  of  Renew  Missouri 
separate  from  the  described  interest  of  the  Coaiition.  Those  facts 
indicated  the  correct  entity  to  be  granted  intervener  status  in  this  case 
might  be  the  Missouri  Coaiition  for  the  Environment  rather  than  Renew 
Missouri. 

Because  of  the  confusion  reiating  to  Renew  Missouri’s  initiai 
appiication,  the  Commission  directed  Renew  Missouri  to  further  expiain 
its  appiication  to  intervene.  The  NRDC  and  Renew  Missouri  responded 
on  October  25  by  fiiing  an  amended  appiication  to  intervene.  The 
amended  appiication  expiains  that  the  Missouri  Coaiition  for  the 
Environment  has  registered  Renew  Missouri  as  a fictitious  name  with  the 
Missouri  Secretary  of  State.  Thus,  the  party  that  is  seeking  to  intervene 
is  the  Missouri  Coaiition  for  the  Environment,  d/b/a  Renew  Missouri. 

The  Commission  finds  that  the  Missouri  Coaiition  for  the 
Environment,  d/b/a  Renew  Missouri’s  interest  in  this  case  is  different 
from  that  of  the  generai  pubiic,  and  may  be  adverseiy  affected  by  a finai 
order  arising  from  this  case.  Furthermore,  the  Commission  finds  that 
aiiowing  the  Missouri  Coaiition  for  the  Environment,  d/b/a  Renew 
Missouri  to  intervene  wiii  serve  the  pubiic  interest.  Therefore,  in 
accordance  with  Commission  Ruie  4 CSR  240-2.075(4),  the  Commission 
wiii  grant  the  Missouri  Coaiition  for  the  Environment,  d/b/a  Renew 
Missouri’s  appiication  to  intervene. 

THE  COMMISSION  ORDERS  THAT: 

1.  The  Amended  Appiication  to  Intervene  of  the  Natural 
Resources  Defense  Council  is  granted. 

2.  The  Amended  Application  to  Intervene  of  the  Missouri 
Coalition  for  the  Environment,  d/b/a  Renew  Missouri,  is  granted. 

3.  This  order  shall  become  effective  on  October  27,  201 0. 

Clayton,  Chm.,  Davis,  Gunn,  and  Kenney,  CC.,  concur; 

Jarrett,  C.,  concurs  with  separate  concurring  opinion  to  follow. 
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Woodruff,  Chief  Regulatory  Law  Judge 

'NOTE:  See  pages  549,  562,  and  662  for  other  orders  in  this  case. 


CONCURRING  OPINION  OF  COMMISSIONER  TERRY  M.  JARRETT 

Because  I have  no  substantive  objection  to  allowing  the  Natural 
Resources  Defense  Council  and  the  Missouri  Coalition  for  the 
Environment  d/b/a  Renew  Missouri  to  intervene,  I concur  in  the  result, 
but  once  again  I am  compelled  to  write  because  the  applications  to 
intervene  do  not  comply  with  the  Commission’s  intervention  rules.  I 
believe  our  standard  procedure  should  be  to  allow  the  applicants  to  cure 
such  deficiencies  when  we  receive  such  applications.^ 

My  Dissenting  Opinion  in  Case  ER-201 0-0036  details  the 
requirements  for  an  application  to  intervene  as  well  as  the  standard  for 
granting  intervention.  Additionally,  my  concerns  regarding  deficient 
applications  to  intervene,  and  the  granting  of  such  deficient  applications 
by  the  Commission,  are  also  discussed  in  my  Dissent. 

Apparently,  our  intervention  rules  as  promulgated  are  too  difficult 
for  some  attorneys  licensed  in  this  state  to  follow,  given  the  multiple 
times  I have  pointed  out  deficiencies  in  applications  to  intervene.^  I am 
hopeful  that  the  proposed  rewrite  of  the  intervention  rules  in  the  AX- 
201  1 -0094  docket  will  fix  this  reoccurring  problem. 


' See  Dissenting  Opinion  of  Commissioner  Terry  M.  Jarrett,  Case  ER-201 0-0036, 
September  1 7,  2009. 

^ Most  attorneys  who  practice  before  the  Commission  do  scrupuiousiy  foliow  the  ruies,  and 
this  Commissioner  appreciates  aii  who  make  every  effort  to  foiiow  our  ruies. 
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Charles  A.  Harter  v.  Laclede  Gas  Company* 

File  No.  GC-2010-0217 
Decided:  November  3,  2010 

Gas  §33.  Laclede  Gas  Company  was  not  in  violation  of  the  law  when  it  began  sending 
electronic  bills  to  Complainant  and,  therefore  within  the  law  by  sending  an  electronic  notice 
of  disconnection. 


REPORT  AND  ORDER 


Appearances 

Charles  A.  Harter.  827  S.  Sappington,  St.  Louis,  Missouri  63126, 
Compiainant,  an  Attorney  representing  himseif. 

Rick  Zucker,  Laciede  Gas  Company,  720  Oiive  Street,  St.  Louis, 
Missouri,  Attorney  for  Laciede  Gas  Company. 

Jennifer  Hernandez,  P.O.  Box  360,  200  Madison,  Jefferson  City, 
Missouri  65102,  Staff  Counsei,  Independent  of  the  Commission. 

JUDGE:  Kennard  Jones,  Senior  Reguiatory  Law  Judge 

Syiiabus 

Charies  A.  Harter,  Compiainant,  has  not  shown  that  Laciede  Gas 
Company  has  vioiated  any  statute,  tariff  provision  or  any  Commission 
ruie  or  order  by  sending  Compiainant  eiectronic  biiis  or  by  notifying  him 
of  an  impending  disconnection. 

Background 

Compiainant’s  wife  arranged  to  pay  their  biiis  through  Bank  of 
America’s  “Biii  Pay”  program,  by  which  the  bank  wouid  automaticaiiy  pay 
biiis  out  of  the  customer’s  account  without  the  customer’s  further 
participation.  At  around  the  same  time  as  the  Biii  Pay  program  was  set 
up  Laciede  received  a request  to  send  Compiainant’s  biiis  eiectronicaiiy, 
rather  than  through  the  United  States  Postai  Service.  Compiainant 
argues  that  he  did  not  request  eiectronic  biiiing.  Later,  Compiainant 
discontinued  paying  biiis  through  his  bank.  However,  Laciede  continued 
to  biii  Compiainant  through  his  eiectronic  maii  account.  Compiainant’s 
method  of  managing  his  biiis  depends  on  receiving  biiis  through  the  maii. 
After  automatic  Biii  Pay  was  canceiied,  the  eiectronic  biiis  went  unpaid 
and  he  accrued  an  arrearage.  Due  to  the  arrearage  of  about  $900, 
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Laclede  set  a date  for  disconnection.  When  Complainant  learned  of  the 
impending  disconnection,  he  brought  this  matter  to  the  Commission  and 
filed  this  formal  complaint. 

Complainant  does  not  allege  that  he  does  not  owe  the  amount 
due  and  upon  conclusion  of  the  hearing,  the  parties  agreed  on  a 
payment  plan.  Complainant’s  assertion  is  that  Laclede  violated  the 
Commission’s  rule,  13.105(1  )(T),  requiring  companies  to  send  payments 
through  the  postal  service.  Although  Complainant  is  aware  that  the 
Commission  granted  to  Laclede  a variance  from  this  rule,  he  questions 
whether  the  Commission  had  the  power  to  grant  such  a variance. 

The  Commission  convened  a prehearing  conference  on  April  12, 
201 0,  and  on  June  24  filed  the  following  list  of  issues: 

1.  Until  August  2008,  the  Respondent  sent  the  Complainant  paper 
bills  delivered  by  regular  mail.  Beginning  in  August  2008  and  extending 
through  July  2009,  the  Respondent  stopped  mailing  paper  bills,  and 
instead  delivered  electronic  bills  to  Complainant. 

a.  When  the  Respondent  stopped  mailing  paper  bills  to  the 
Complainant  and  began  sending  e-bills,  did  the  Respondent  do 
so  unilaterally  and  without  the  Complainant’s  knowledge  or 
consent? 

b.  After  the  Complainant  terminated  his  automatic  bill  pay 
program  in  February  2009,  did  the  Respondent  thereafter 
(through  July  2009)  fail  and  refuse  to  send  the  Complainant  a bill 
for  gas  services  by  US  Mail? 

2.  Did  the  Respondent  violate  any  provision  of  its  tariffs,  any  law,  or 
any  Commission  rule  or  order  when  it  issued  e-bills  to  the  Complainant? 

3.  Did  Respondent  violate  any  provision  of  its  tariffs,  any  law,  or 
any  Commission  rule  or  order  when  it  issued  disconnection  notices  either 
by  e-mail  or  US  Mail  to  the  Complainant  between  July  29  and  August  21 , 
2009? 

4.  May  the  Respondent  or  the  Commission  waive,  through  a tariff, 
the  requirement  of  law  of  Rule  4 CSR240-1 3.01 5(1  )(T)  that  requires  the 
Respondent  to  send  bills  to  consumers  through  the  US  Mail? 

To  resolve  these  issues,  the  Commission  held  an  evidentiary 
hearing  on  July  8,  201 0.  The  parties  filed  a joint  stipulation  of  facts  and, 
in  addition  to  the  offered  testimony,  the  Commission  received  six  exhibits 
into  evidence. 

Upon  conclusion  of  the  hearing,  the  parties  were  directed  to  file 
briefs,  with  Complainant  filing  an  initial  brief,  Laclede  and  the  Staff  of  the 
Commission  responding,  and  finally.  Complainant  filing  a reply. 
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Complainant,  however,  later  requested  that  he  not  be  required  to  file  an 
initial  brief,  but  rather  only  a reply.  In  response  to  his  request  and  after 
conferring  with  Staff,  Laclede  suggested  that  the  parties  either  file 
simultaneous  briefs  or  simultaneous  proposed  findings  of  fact  and 
conclusions  of  law.  The  Commission  directed  the  parties  to  file  either 
document  no  later  than  September  20,  the  initial  date  by  which 
Complainant  would  have  filed  a reply.  Both  Laclede  and  Staff  filed 
Proposed  Findings  of  Fact  and  Conclusions  of  Law  on  September  20. 
Complainant  failed  to  make  a filing,  as  directed  by  the  Commission’s 
order.  Commission  rule^  allows  no  more  than  ten  days  for  responsive 
pleadings.  Ten  days  have  expired  and  Complainant  has  not  responded 
to  the  proposed  findings  and  conclusions  filed  by  Laclede  and  Staff.  The 
Commission  will  therefore  decide  this  matter  without  the  benefit  of 
Complainant’s  post-hearing  input. 

Findings  of  Fact 

1 . Complainant  is  the  named  party  on  a Laclede  Gas 
Company  account  at  his  residence.^ 

2.  Respondent,  Laclede  Gas  Company,  is  a public  utility 
providing  gas  service  to  Complainant  at  his  residence.® 

3.  In  August  of  2008,  Charles  Harter’s  wife  took  over 
paying  the  bills  and  initiated  “Bill-Pay”  through  their  bank.  Bank  of 
America.'* 

4.  On  August  6,  2008,  Laclede  received  an  electronic  bill 
registration  from  its  vendor,  CheckFree.® 

5.  Checkfree  is  Laclede’s  vendor  through  which  a customer 
may  initiate  electronic  billing.® 

6.  If  a customer  registers  for  electronic  billing  though  their 
bank,  the  bank  will  then  send  a notice  to  Checkfree,  who  then  forwards 
that  information  to  Laclede.^ 

7.  Laclede  does  not  decide  how  a customer  pays  bills.® 

8.  Electronic  billing  and  electronic  payment  operate 
independent  of  one  another.  A customer  may  wish  to  have  bills  sent 
through  the  mail,  while  paying  electronically.  A customer  may  wish  to 


' Commission  ruie  4 CSR  240-2.080(15). 

^ Exhibit  1 , Stipulation  of  Facts. 

^ Exhibit  1 , Stipuiation  of  Facts. 

Transcript,  page  45,  iines  11-19.  Aii  references  to  Transcript  are  to  Voiume  2. 
Exhibit  2. 

® Transcript,  page  102,  line  25  through  page  103,  line  3. 

^ Transcript,  page  103,  line  24  through  page  104,  line  3. 

® Transcript,  page  141,  line  25  through  page  142,  line  6. 
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have  bills  sent  electronically,  while  paying  through  the  mail.  A customer 
may  wish  to  have  bills  sent  electronically,  while  paying  electronically.  Or, 
a customer  may  wish  to  have  bills  sent  through  the  mail,  while  paying 
through  the  mail.® 

9.  To  sign  up  for  electronic  billing,  the  customer’s  account 
information,  name,  address,  and  e-mail  address  must  be  used.^° 

10.  Kevin  Kellar,  Laclede’s  witness,  has  been  with  the 
company  for  17  years. 

1 1 . Over  71 ,000  customers  have  electronic  billing  and  Kevin 
Kellar  has  not  heard  of  any  claiming  that  they  did  not  originate  the 
process.^® 

12.  During  her  time  with  the  Commission  in  Customer 
Service,  beginning  in  November  of  2009,  Mary  Schierman-Duncan  has 
not  seen  any  customer  complaints  in  which  the  customer  claims  they 
were  registered  for  electronic  billing  without  their  knowledge  or 
consent.^® 

13.  Complainant  did  not  know  what  was  going  on  with 
regard  to  paying  bills  from  August  of  2008  to  February  of  2009  because 
he  wasn’t  involved  in  paying  the  bills  during  that  period. 

14.  Complainant  does  not  know  whether  his  wife  signed  up 
for  electronic  billing.^ 

15.  Complainant  discontinued  Bill  Pay  through  his  bank  in 
February  of  2009.^® 

16.  In  order  to  cancel  electronic  billing,  the  customer  must 
contact  Laclede.  A customer  service  representative  will  then  remove  the 
electronic  billing  indicator. 

17.  Complainant  did  not  contact  Laclede  in  February  of 

2009.^® 

18.  Someone  with  access  to  Complainant’s  e-mail  account 
opened  electronic  bills  sent  by  Laclede  for  the  service  period  of 


^ Transcript,  page  122,  line  18  through  page  123,  line  2.  And,  page  151 , line  9-11. 
'“Transcript,  page  150,  lines  1-17. 

" Transcript,  page  100,  lines  8-9. 

'“Transcript,  page  153,  lines  10-13. 

'“Transcript,  page  156,  line  17  through  page  157,  line  4. 

'■*  Transcript,  page  93,  line  19  through  page  94,  line  10. 

Transcript,  page  55,  line  23  through  56,  line  7;  page  58,  lines  3-6,  page  72,  lines  4-9. 

'“  Transcript,  page  83,  lines  20-22. 

'^Transcript,  page  105,  lines  14-20. 

'“Transcript,  page  112,  lines  1-3.  Exhibit  5,  records  of  customers  contacts  from  February  of 
2008  through  January  201 0. 
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September  of  2008  through  July  of  2009.^® 

19.  Although  Complainant  did  not  make  a payment  In 
February  of  2009,  a payment  of  $50  was  made  In  March  of  2009.^° 

20.  No  payment  was  made  on  Complainant’s  account  since 
March  of  2009.^^ 

21.  On  July  31,  2009,  Laclede  sent  a notice  with  an 
electronic  bill  Informing  Complainant  that  the  account  was  subject  to 
disconnection  on  August  21, 2009,  for  nonpayment. 

22.  On  August  18,  2009,  Laclede  notified  Complainant 
through  the  mall  of  a disconnection  to  occur  on  August  21 

23.  Complainant  called  Laclede  to  cancel  electronic  billing 
on  August  21 , 2009. 

24.  Laclede  sent  the  next  bill  to  Complainant  by  US  Mall  on 
August  28,  2009.^^ 

Conclusions  of  Law 

2.  Jurisdiction 

Laclede  Is  a gas  corporation  and  a public  utility  as  defined  by 
Section  386.020(1 8)  and  (43),  RSMo,  and  Is  subject  to  the  Commission’s 
jurisdiction  under  Sections  386.250  and  393.140,  RSMo.  Under 
386.390,  RSMo,  a complaint  may  be  made  by  any  person,  by  petition  or 
complaint,  setting  forth  any  act  or  thing  done  or  omitted  to  be  done  by 
any  public  utility  In  violation  of  any  provision  of  law,  or  of  any  rule  or 
order  or  decision  of  the  Commission.  Complainant  has  filed  such  a 
complaint  with  the  Commission,  which  the  Commission  has  the  authority 
to  resolve. 

3.  Burden  of  Proof 

Where  a complainant  alleges  that  a public  utility  has  violated  the 
law,  as  Complainant  has  In  this  case,  the  burden  of  proof  lies  with  the 
Complainant  to  show  that  Laclede  violated  the  law  or  a Commission  rule 
or  order. 

4.  Issue  1 : Did  Laclede  begin  sending  E-bllls  to 

Complaint  unilaterally  and  without  his  consent? 


Transcript,  page  109,  line  14  through  page  110,  line  6. 

Transcript,  page  123,  lines  6-13. 

Transcript,  page  125,  lines  2-4.  Exhibit  6,  Staff  Recommendation,  Schedule  1-3. 
Transcript,  page  115,  lines  9-21 ; Exhibit  1,  Schedule  SOF  (FIC). 

^ Transcript,  page  115,  line  22  through  page  116,  line  1 ; page  119,  lines  6-8. 

Exhibit  5.  And,  Transcript,  page  114,  lines  17-20. 

Transcript,  page  115,  lines  3-8. 

State  ex  ret.  GS  Technologies  Operating  Co.,  Inc.  v.  Public  Service  Comn’n,  1 16  S.W.3d 
680,  693  (Mo.  App.  2003). 
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This  issue  is  one  pureiy  of  fact  and  requires  no  conciusion(s)  of 
iaw.  Because  it  is  reievant  to  the  conciusion  of  whether  Laciede  vioiated 
the  iaw  by  sending  Compiainant’s  biiis  eiectronicaiiy,  it  is  discussed 
beiow  under  that  issue. 

5.  issue  2:  After  Compiainant  terminated  automatic 

Biii-Pav  in  February,  did  Laciede  faii  and  refuse  to 
send  the  Compiainant  a biii  for  gas  services  by  US 
Mali? 

Like  the  first  issue,  this  issue  is  aiso  one  of  pure  fact  and 
requires  no  conciusion(s)  of  iaw.  Because  it  is  reievant  to  the  conciusion 
of  whether  Laciede  vioiated  the  iaw  when  it  notified  Compiainant  of  an 
impending  disconnection,  it  is  discussed  beiow  under  that  issue. 
issue  3:  Did  Laciede  vioiate  any  provision  of  its  tariffs,  any  iaw,  or 

any  Commission  ruie  or  order  when  it  issued  e-biiis  to 
Compiainant? 

The  first  issue  presented  by  the  parties  is  whether  Laciede 
began  sending  e-biiis  to  Compiainant  uniiateraiiy  and  without  his 
consent.  As  noted  above,  it  is  an  issue  soieiy  of  fact  and  is  necessariiy 
disposed  of  in  reaching  a conciusion  as  to  whether  Laciede  vioiated  the 
iaw  when  it  began  sending  e-biiis  to  Compiainant. 

Laciede’s  tariff  defines  an  “E-biii”  as  a biii  deiivered  eiectronicaiiy 
to  the  customer,  or  to  a web  site  seiected  by  the  customer,  that  can  be 
viewed  on  a computer  screen. Laciede’s  tariff  defines  “Rendition  of  a 
Biii”  as  the  maiiing,  hand  deiivery  or  eiectronic  posting  or  deiivery  of  a biii 
by  the  company  to  a customer.  The  company  shaii  be  required  to  render 
a biii  through  oniy  one  of  the  foregoing  methods.^®  Laciede’s  tariff 
defines  a “biii”  as  a written  demand  for  payment  for  service  and  the  taxes 
and  franchise  fees  reiated  to  it.  Such  biii  may  be  in  eiectronic  form  if 
agreed  to  by  the  customer  and  the  company.^  On  Juiy  25,  2002,  in  4 
CSR  240-1 3.01 5(1  )(A),  a biii  is  defined  as  a written  demand  for  payment 
for  service  and  the  taxes  and  franchise  fees  reiated  to  it.®°  On  Juiy  25, 
2002,  in  4 CSR  240-1 3.01 5(1  )(R),  rendition  of  a biii  is  defined  as  the 
maiiing  or  hand  deiivery  of  a biii  by  a utiiity  to  a customer.®^  On  Juiy  25, 


Laclede’s  Tariff,  P.S.C.  MO.  No.  5,  First  Revised  Sheet  No.  R-3-a. 

Laclede’s  Tariff,  P.C.S.  MO.  No.  5,  First  Revised  Sheet  No.  R-3-b. 

Laclede’s  Tariff,  P.S.C.  MO.  No.  5,  Fourth  Revised  Sheet  No.  R-3 
See  4 CSR  240-1 3.01 5(1  )(A),  12/31/95.  The  numbering  of  the  rule  has  since  been 
amended. 

See  4 CSR  240-1 3.01 5(1  )(R),  12/31/95.  Because  the  rules  have  been  renumbered, 
(1  )(T)  is  now  the  old  (1  )(R). 
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2002,  the  Commission  issued  an  order  granting  Laciede’s  appiication  for 
a variance  from  Commission  ruies  4 CSR  240-1 3.01 5(1  )(A)  and  (R), 
approving  tariff  pages  enabiing  Laciede  to  send  biiis  eiectronicaiiy.^^  A 
tariff  has  the  same  force  and  effect  as  a statute,  and  it  becomes  state 
iaw.^^ 


Laciede’s  tariff  aiiows  the  company  to  send  biiis  eiectronicaiiy  if 
requested  to  do  so  by  the  customer.  Aithough  Compiainant  asserts  he 
did  not  request  that  Laciede  send  biiis  eiectronicaiiy,  it  is  evident  a 
request  was  made  at  the  same  time  Compiainant’s  wife  set  up  Biii  Pay 
with  Bank  of  America.  Compiainant  does  not  know  whether  his  wife, 
whiie  enroiiing  in  Biii  Pay,  aiso  requested  that  eiectronic  biiis  be  sent. 
The  evidence  supports  an  inference  that  Compiainant’s  wife  chose  to 
receive  biiis  eiectronicaiiy.  Compiainant  has  not  shown  otherwise. 

Further,  aithough  it  is  not  direct  evidence  of  whether  Laciede 
initiated  eiectronic  biiiing  for  Compiainant,  it  is  reievant  that  neither 
Laciede’s  nor  Staff’s  witness  is  aware  of  a customer  compiaining  of 
being  signed  up  for  eiectronic  biiiing  without  their  consent.  This  is  in  iight 
of  there  being  71,000  customers  who  have  eiectronic  biiiing. 
Compiainant  has  not  shown  that  Laciede  uniiateraiiy  begin  sending 
eiectronic  biiis  to  Compiainant.  The  Commission  therefore  conciudes 
that  Laciede  has  not  vioiated  any  iaws.  Commission  ruie  or  orders  when 
it  began  sending  biiis  to  Compiainant  eiectronicaiiy. 

Issue  4:  Did  Laciede  vioiate  any  provision  of  its  tariff,  any  iaw,  or  any 

Commission  ruie  or  order  when  it  issued  disconnection 
notices  either  by  e-maii  or  US  maii  to  Compiainant  between 
Juiv  29  and  August  21 , 2009? 

Laciede’s  tariff  aiiows  disconnection  of  service  for  nonpayment  of 
an  undisputed  deiinquent  charge. Deiinquent  charge  is  defined  in 
Laciede’s  tariff  as  a charge  remaining  unpaid  by  a customer  after  the 
deiinquent  date.^^  Deiinquent  date  is  defined  in  Laciede’s  tariff  as  being 
21  days  from  the  rendition  of  the  biii  by  the  company,  or  the  extended 
payment  date,  if  appiicabie,  uniess  otherwise  stated  in  the  specific  tariff 
sheet(s)  under  which  gas  service  is  provided.^®  Commission  ruie  4 CSR 
240-13.50(5)  states  that  a utiiity  shaii  not  discontinue  residentiai  service 


Exhibit  1 attachment.  Order  Granting  Appiication  for  Variance  and  Approving  Tariff. 

Bauer  v.  SW  Bell  Telephone  Co.,  958  S.W.2d  568,  570  (Mo.  App.  E.D.  1997),  State  ex 
ret.  Mo.  Gas  Energy  v.  Pub.  Service  Comm’n,  210  S.W.3d  330,  337  (Mo.  App.  W.D.  2006). 

^ Laciede’s  tariff,  P.S.C.  MO.  No.  5,  Fourth  Revised  Sheet  No.  R-12. 

Laciede’s  tariff,  P.S.C.  MO.  No.  5,  Fourth  Revised  Sheet  No.  R-3. 

Laciede’s  tariff,  P.S.C.  MO.  No.  5,  Fourth  Revised  Sheet  No.  R-3-a. 
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unless  written  notice  by  first  class  mail  is  sent  to  the  customer  at  least  1 0 
days  prior  to  the  date  of  the  proposed  discontinuance  of  service  or  hand 
delivered  at  least  96  hours  prior  to  discontinuance.  Laclede’s  tariff 
mirrors  the  Commission’s  rule  with  regard  to  the  definition  of  delinquent 
charge,  delinquent  date  and  the  conditions  under  which  service  may  be 
disconnected.®^  Laclede’s  tariff  allows  the  company  to  send  notice  of  its 
intent  to  disconnect  by  electronic  mail,  if  the  customer  has  opted  for 
electronic  billing.^®  As  an  alternative  to  sending  an  electronic  notice  of 
disconnection,  Laclede  can  hand-deliver  a notice  at  least  96  hours  prior 
to  disconnection.®® 

Until  the  parties  agreed  on  a payment  plan  at  the  close  of  the 
hearing  on  July  8,  2010,  the  last  payment  Complainant  made  was  in 
March  of  2009  in  the  amount  of  $50.  Laclede  notified  Complainant  by 
electronic  mail  on  July  31,  2009  of  the  impending  disconnection 
scheduled  for  August  21 . And,  on  August  1 8,  sent  notice  by  US  Mail;  the 
96-hour  notice.  Although  Laclede’s  tariff  requires  that  a 96-hour  notice 
be  hand-delivered,  this  is  an  alternative  to  sending  the  notice  10  days 
prior  to  the  disconnection  date,  which  Laclede  did. 

The  Commission  has  concluded  that  Laclede  was  within  the  law 
when  it  began  sending  electronic  bills  to  complainant.  Because  it  was 
lawfully  sending  electronic  bills,  it  may  lawfully  send  an  electronic  notice 
of  disconnection.  The  bills  were  well  over  21  days  overdue  and  Laclede 
sent  notice  of  disconnection  at  least  10  days  prior  to  disconnection. 
However,  Laclede  never  disconnected  Complainant’s  service.  All  of  the 
steps  Laclede  took  in  notifying  Complainant  of  an  impending 
disconnection  were  made  under  the  presumption  that  disconnection 
would  follow.  The  first  sentence  of  the  relevant  tariff  provision  states  in 
part;  “[t]he  Company  shall  not  disconnect  residential  service  . . . unless 
written  notice  is  sent  at  least  10  days  prior  to  the  date  of  the  proposed 
discontinuance.”  Because  Laclede  ultimately  did  not  disconnect 
Complainant’s  service,  the  steps  Laclede  took  to  notify  Complainant 
become  moot.  The  Commission  concludes  that  Laclede  has  not  violated 
any  law  or  Commission  rule  or  order  when  it  issued  disconnection 
notices  to  Complainant. 

Issue  5:  May  the  Respondent  or  the  Commission  waive,  through  a 

tariff,  the  requirement  of  law  of  Rule  4 CSR  240-13.015(1)(T) 
that  requires  the  Respondent  to  send  bills  to  consumers 


The  Commission  takes  official  notice  of  this  fact. 

Laciede’s  tariff,  P.S.C.  MO.  No.  5,  First  Revised  Sheet  No  R-12-b. 
Laciede’s  tariff,  P.S.C.  MO.  No.  5,  First  Revised  Sheet  No  R-12-b. 
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through  US  Mail? 

The  Commission  may  aiiow  a variance  of  ruie  13.01 5(1  )(T) 
under  Commission  ruie  4 CSR  240-13.065(1).  By  order,  the 
Commission  granted  such  variance,  aiiowing  Laciede  to  send  biiis 
eiectronicaiiy.  Laciede’s  then  revised  its  tariff  to  reflect  that  variance, 
which  the  Commission  approved.  Compiainant  has  presented  no 

evidence  or  iaw  to  suggest  that  the  Commission’s  order  granting  the 
variance  was  uniawfui.  To  specificaiiy  address  the  issue,  the 
Commission  has  not  “waived”  the  reievant  ruie  but  rather  has  aiiowed  a 
variance  of  the  ruie.  Nonetheiess,  the  Commission’s  order  granting  a 
variance  of  the  ruie  to  Laciede,  and  aiiowing  the  company  to  send  biii 
eiectronicaiiy,  is  iawfui. 

Decision 

Aithough  it  is  unfortunate  that  Compiainant  accrued  an 
arrearage,  Compiainant  has  not  shown  that  such  was  the  resuit  of  any 
vioiation  of  the  iaw  by  Laciede.  Under  386.390.1  Compiainant  bears  the 
burden  of  showing  such  vioiation.  Laciede  sending  biiis  eiectronicaiiy 
and  notifying  Compiainant  of  disconnection  for  unpaid  biiis  were 
consistent  with  the  iaw,  and  Commission  ruies  and  orders.  Compiainant 
has  faiied  his  burden  and  the  Commission  ruies  in  favor  of  Laciede. 

THE  COMMISSION  ORDERS  THAT: 

1.  Compiainant,  Charies  A.  Harter,  has  faiied  to 
show  that  Laciede  Gas  Company  has  vioiated  any  iaw  or 
Commission  ruie  or  order. 

2.  This  Report  and  Order  shaii  become  effective  on 
November  13,  2010. 

3.  This  case  shaii  be  ciosed  on  November  14,  2010. 

Davis,  Jarrett,  Gunn,  and  Kenney,  CC., 
concur,  and  certify  compiiance  with  the 
provisions  of  Section  563.080,  RSMo. 

Ciayton,  Chm.,  absent. 

Dated  at  Jefferson  City,  Missouri, 
on  this  3'^'^  day  of  November,  201 0. 

'NOTE:  This  case  was  appealed  to  the  Missouri  Court  of  Appeals  (WD)  and  affirmed.  See 
631  S.W.  3d  52  (Mo.  App.  W.D.  2012) 
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In  the  Matter  of  the  PGA/ACA  Filing  of  Atmos  Energy  Corporation 
for  the  West  Area  (Old  Butler),  West  Area  (Old  Greeley), 
Southeastern  Area  (Old  SEMO),  Southeastern  Area  (Old  Neelyville), 
KirksvMIe  Area  and  the  Northeastern  Area 

File  No.  GR-2008-0364 
Decided  November  10,  2010 

Evidence,  Practice  And  Procedure  §29.  The  Commission  granted  a motion  by  its  staff  to 
compei  a utiiity  to  provide  documents  regarding  transactions  between  the  utiiity  and  its 
marketing  affiliate  because  the  information  was  relevant  or  may  lead  to  the  discovery  of 
admissible  evidence. 

ORDER  GRANTING  STAFF’S  MOTION  TO  COMPEL  ATMOS  TO 
RESPOND  TO  DATA  REQUESTS  AND  REESTABLISHING 
PROCEDURAL  SCHEDULE 


This  case  involves  Atmos  Energy  Corporation’s  (Atmos)  2007- 
2008  Actual  Cost  Adjustment  (ACA)  filing.  The  purpose  of  the  ACA  filing 
is  to  reconcile  Atmos’  actual  cost  to  purchase  natural  gas  with  the 
amount  of  cost  it  passed  to  its  customers  through  the  operation  of  the 
purchased  gas  adjustment  (PGA)  provisions  of  its  tariff.  As  part  of  that 
reconciliation  process,  the  Commission’s  Staff  examines  the  prudence  of 
Atmos’  gas  purchase  contracts. 

Staff  filed  its  recommendation  regarding  Atmos’  ACA  filing  on 
December  28,  2009.  At  that  time.  Staff  recommended  an  adjustment  of 
approximately  $363,000  to  reduce  Atmos’  actual  gas  costs  by  the 
amount  of  profit  earned  by  Atmos’  affiliated  gas  marketing  entity,  Atmos 
Energy  Marketing,  for  transactions  involving  sales  of  gas  to  Atmos. 
Atmos  disagreed  with  Staff’s  proposed  adjustment  and  the  Commission 
established  a procedural  schedule. 

On  June  14,  2010,  Staff  filed  a motion  asking  the  Commission  to 
compel  Atmos  to  respond  to  certain  data  requests  for  documents  relating 
to  Atmos  Energy  Marketing’s  purchase  of  the  natural  gas  it  supplied  to 
Atmos.  The  Commission  granted  Staff’s  motion  to  compel  on  July  15, 
and  suspended  the  remaining  procedural  schedule  while  the  disputed 
discovery  proceeded. 

Atmos  complied  with  the  Commission’s  order  to  compel  by 
providing  Staff  with  the  documents  it  requested.  On  August  27,  Staff 
issued  follow-up  data  requests  asking  Atmos  for  more  details  about  the 
transactions  between  Atmos  Energy  Marketing  and  its  gas  suppliers. 
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Atmos  objected  to  the  follow-up  data  requests  as  irrelevant  and  not 
designed  to  lead  to  the  discovery  of  admissible  evidence.  Staff 
responded  by  filing  the  current  motion  to  compel  on  September  14. 

Atmos  filed  a written  response  to  Staffs  motion  to  compel  on 
September  22.  On  the  same  date,  the  Office  of  the  Public  Counsel  filed 
its  response  in  support  of  Staffs  Motion  to  Compel.  In  addition,  the 
Commission  convened  an  oral  argument  regarding  Staffs  Motion  to 
Compel  on  October  20. 

Atmos  contends  the  information  Staff  seeks  is  irrelevant  to  the 
issues  before  the  Commission  because  all  transactions  between  the 
regulated  utility  and  the  unregulated  marketing  company  resulted  from  a 
competitive  bidding  process  in  which  the  subsidiary  marketing  company 
submitted  the  best  bid.  According  to  Atmos,  the  fact  that  the  contracts 
resulted  from  competitive  bidding  should  end  the  Commission’s  inquiry 
into  the  valuation  of  those  contracts.  Staff  indicates  it  needs  to  review 
and  evaluate  the  marketing  affiliate’s  contracts  with  its  suppliers  to  be 
able  to  determine  whether  the  price  that  affiliate  is  charging  the  regulated 
company  is  in  fact  the  fair  market  price. 

The  data  requests  for  which  Staff  asks  the  Commission  to 
compel  a response  require  Atmos  to  provide  Staff  with  additional 
documents  to  explain  certain  anomalies  in  the  marketing  affiliate’s 
handling  of  gas  supplies  that  the  Staff  believes  could  indicate 
manipulation  of  those  supplies  to  the  benefit  of  Atmos  and  the  detriment 
of  Atmos’  ratepayers.  Staff  is  also  seeking  further  information  to 
evaluate  the  integrity  of  Atmos’  bid  process  for  those  supplies. 

Ultimately,  after  hearing  the  evidence  presented  by  the  parties, 
the  Commission  may  determine  that  the  bidding  process  has  established 
the  fair  market  price  and  that  Atmos  has  not  provided  a financial 
advantage  to  its  affiliate.  However,  if  Staff  is  to  satisfy  its  obligation  to 
evaluate  Atmos’  compliance  with  the  affiliate  transaction  rule  and 
perhaps  present  evidence  on  that  question,  it  must  be  able  to  review  and 
evaluate  the  supply  contracts  entered  into  by  Atmos’  affiliate.  To  do  that 
it  is  entitled  to  obtain  the  additional  information  and  documents  it  seeks. 

For  that  reason,  the  Commission  finds  that  the  additional 
information  Staff  seeks  is  relevant,  or  may  lead  to  the  discovery  of 
relevant,  admissible  evidence.  Thus,  under  Rule  56.01(b)(1)  of  the 
Missouri  Rules  of  Civil  Procedure,  the  information  Staff  seeks  is  subject 
to  discovery.  Therefore,  the  Commission  will  grant  Staff’s  motion  to 
compel  Atmos  to  respond  to  Staffs  data  requests. 

The  Commission  is  mindful  of  Atmos’  concern  that  Staff  not  be 
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allowed  to  proceed  with  a never-ending  fishing  expedition  into  Atmos’ 
business  deaiings  with  its  subsidiary  gas  marketing  company.  Staff 
purportediy  compieted  its  audit  of  Atmos’  actuai  gas  costs  in  December 
2009,  and  proposed  a disaiiowance  at  that  time.  Whiie  there  is  no 
statutoriiy  imposed  deadiine  for  Commission  action,  Atmos  deserves  a 
reasonabiy  prompt  resoiution  of  that  proposed  disaiiowance.  Therefore, 
the  Commission  wiii  order  Atmos  to  respond  to  Staff’s  data  request 
within  tweive  days  and  wiii  direct  Staff  to  compiete  its  discovery  thirty 
days  thereafter.  The  Commission  wiii  aiso  order  aii  parties  to  fiie  their 
surrebuttai  testimony  at  that  time.  After  the  parties  fiie  their  surrebuttai 
testimony,  the  Commission  wiii  entertain  recommendations  from  the 
parties  for  the  scheduiing  of  an  evidentiary  hearing  and  attendant 
procedurai  matters. 

THE  COMMISSION  ORDERS  THAT: 

1 . Staff’s  Motion  to  Compei  Atmos’  Response  to  Staff  Data 
Requests  117.1  and  131.1  is  granted. 

2.  Atmos  Energy  Corporation  shaii  respond  to  Staff’s  Data 
Requests  1 17.1  and  131.1  by  November  22,  2010. 

3.  Aii  parties  may  fiie  surrebuttai  testimony  no  iater  than 
December  22,  2010. 

4.  Aii  parties  may  fiie  recommendation  regarding  the 
scheduiing  of  an  evidentiary  hearing  and  attendant  procedurai  matters 
no  iater  than  December  29,  2010. 

5.  This  order  shaii  become  effective  immediateiy  upon 
issuance. 


Ciayton,  Chm.,  Davis,  Gunn,  and  Kenney,  CC.,  concur; 
Jarrett,  C.,  dissents  with  dissenting  opinion  to  foiiow. 

Woodruff,  Chief  Reguiatory  Law  Judge 

'NOTE:  See  page  336  for  another  order  in  this  case. 
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DISSENTING  OPINION  OF  COMMISSIONER  TERRY  M.  JARRETT 
IN  THE  ORDER  GRANTING  STAFF’S  MOTION  TO  COMPEL 
ATMOS  TO  RESPOND  TO  DATA  REQUESTS 


To  prevail  on  its  Motion  to  Compel,  the  Staff  must  show  that  the 
discovery  it  seeks  is  relevant.  I do  not  believe  the  Staff  has  met  its 
burden  of  establishing  relevance;  therefore,  I dissent. 

The  Rules  of  Discovery  and  Evidence 

“[DJiscovery  may  be  obtained  by  the  same  means  and  under  the 
same  conditions  as  in  civil  actions  in  the  circuit  court.  [...]”  4 CSR  240- 
2.090(1).  That  includes  the  use  of  motions  to  compel  along  with 
subpoena  power.  The  Affiliate  Transactions  and  Marketing  Affiliate 
Transactions  rules,  4 CSR  240-40.015(3)  and  4 CSR  240-40.016(4), 
provide  evidentiary  guidelines  for  Affiliate  Transactions  and  Marketing 
Affiliate  Transactions  (the  “affiliate  rules”).  These  two  rules  purport  to 
grant  the  Commission  the  “authority”  to  investigate  the  operations  of  an 
affiliated  entity  as  well  as  review,  inspect  and  audit  books,  accounts  and 
other  records  kept  by  an  affiliated  entity  - solely  for  the  purpose  of 
ensuring  compliance  with  the  rule  as  well  as  make  findings  available  to 
the  commission.  See  4 CSR  240-40.01 5(6)(B)1 , 2 4 and  4 CSR  240- 
40.01 6(7)(B)1 , 2.  The  affiliate  rules  must  be  read  against  the  limitations 
provided  by  Section  393.140(12),  RSMo,  which  authorizes  regulated 
utilities  to  engage  in  other  businesses,  provided  that  the  businesses  are 
not  otherwise  subject  to  the  jurisdiction  of  the  Commission,  are  not  in  the 
same  business  as  the  regulated  utility,  and  is  conducted  in  a way  that  is 
separate  and  apart  from  the  regulated  utility  itself.  The  affiliate  rules 
recognize  the  statutory  limitations  of  Section  393.140(12)  by  limiting  the 
scope  and  reach  of  the  rule  only  to  “ensuring  compliance  with  the  rule,” 
and  notably  restricting  obligations  associated  with  the  rule  to  the 
regulated  gas  corporation  alone. ^ The  affiliate  rules  cannot  be  boot- 
strapped to  allow  the  Staff  to  obtain  records  of  an  affiliate  for  any  other 
purpose. 

The  Commission’s  discovery  roadmap  is  also  set  out  by  the 
Supreme  Court  of  Missouri  in  the  Rules  of  Civil  Procedure.  Rule  56(b)(1) 
limits  that  which  is  discoverable  by  providing  that  “[l]t  is  not  ground  for 
objection  that  the  information  sought  will  be  inadmissible  at  the  trial  if  the 


‘‘Each  regulated  gas  corporation  shall  ensure  that  its  parent  and  any  other  affiliated 
entities  ...”  (emphasis  added)  (obligating  regulated  gas  corporations  to  compliance  with  the 
affiliate  rules  4 CSR  240-40.016(6)). 
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information  sought  appears  reasonabiy  caicuiated  to  iead  to  the 
discovery  of  admissibie  evidence.  The  party  seeking  discovery  shaii  bear 
the  burden  of  estabiishing  reievance.”  Mo.  Ruies  of  Civ.  Pro.  The  burden 
is  with  the  Staff  because  they  fiied  the  motion  to  compei. 

The  Data  Requests 

The  Staff  in  Data  Request  117.1  indicated  that  the  Companies 
response  to  Staff  Data  Request  117  reveaied  unexpiained  anomaiies  in 
the  quantities  of  gas  suppiies  provided  by  Atmos  unreguiated  marketing 
affiiiate  Atmos  Energy  Marketing  (AEM)  to  the  Hannibai/Bowiing  Green 
service  area.  In  Data  Request  117.1,  the  request  at  issue  here,  the  Staff 
sought  documents  reiated  to  the  baseioad  suppiy  acquired  by  AEM  in 
three  specific  trades  intended  by  AEM  to  provide  fiexibie  baseioad 
service  to  Atmos’  LDC  customers.  Staff  sought  these  documents  it 
ciaims  to  expiain  the  anomaiies  conciuded  by  Staff  in  the  quantities  of 
gas  suppiies  in  these  three  trades. 

In  Staff  Data  Request  131.1,  Staff  requested  AEM’s  economic 
anaiysis  of  its  saies  obiigation  with  Atmos  LDC.  Staff  asserted  that  they 
need  these  documents  to  support  their  assessment  of  the  fair  market 
vaiue  of  the  gas  suppiies  that  AEM  provided  to  Atmos  LDC  customers 
and  for  Staff  to  evaiuate  the  integrity  of  Atmos’  bid  process  for  those 
suppiies. 

Burden  of  Proof  and  Evidentiary  Standards 

For  the  Staff’s  Motion  to  Compei  to  be  granted,  the  Staff  must 
estabiish  reievance.  Mo.  Ruies  of  Civ.  Proc.  56(b)(1).  Reievance  has 
specific  iegai  meaning,  and  it  aiso  must  be  considered  in  the  appropriate 
iegai  context.  In  my  opinion  in  Case  No.  EM-2007-0374,  I provided  a 
detaiied  primer  on  “reievance”  which  bears  repeating  here.  “The  iaw 
requires  evidence  to  be  both  iogicaiiy  and  legally  reievant  in  order  to  be 
admissibie.  Evidence  is  iogicaiiy  reievant  when  it  tends  to  prove  or 
disprove  a fact  in  issue  or  corroborates  other  reievant  evidence  which 
bears  on  the  principie  issue. ^ Even  if  iogicaiiy  reievant,  the  finder  of  fact 
has  discretion  to  iimit  such  evidence,  or  exciude  it  aii  together,  if  the  fact- 
finder beiieves  the  evidence  is  not  iegaiiy  reievant.®  Legai  reievance 
refers  to  the  probative  vaiue  of  the  purported  evidence  outweighing  its 
risks  of  unfair  prejudice,  confusion  of  issues,  deiay,  waste  of  time  or 
cumuiativeness.  Consequentiy,  even  iogicaiiy  reievant  evidence  may  be 


^ Footnotes  omitted. 
^ Footnote  omitted. 
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excluded  unless  its  benefits  outweigh  its  costs.”"*  (emphasis  in  originai) 
As  to  each  DR  at  issue,  in  my  opinion,  the  Staff  faiied  to  meet  either 
reievance  test. 

It  is  undisputed  that  the  transactions  at  issue  occurred  between  a 
reguiated  gas  corporation  and  an  affiiiate  as  set  forth  in  the  affiiiate 
ruies.^  It  is  aiso  undisputed  that  there  are  iimits  to  the  scope  and  reach  of 
discovery.  See  Mo.  Rule  Civ.  Pro.  56.01.  The  affiiiate  ruies  specificaiiy 
dictate  the  evidentiary  standards  for  affiiiate  transactions  and  iimit  what 
evidence  may  be  sought  under  the  authority  of  these  ruies.  Therefore  the 
determination  of  reievance,  both  iegai  and  iogicai,  is  set  forth  by  the 
affiiiate  ruies. 

Staffs  motion  was  made  under  the  auspices  of  the  affiiiate  ruies. 
The  affiiiate  ruies’  specified  purpose  provides  the  bounds  for  reievancy 
and  aiso  serves  as  the  standard  for  considering  iogicai  and  iegai 
reievance. 

The  basis  for  the  affiiiate  ruies  is  that  when  there  are  deaiings 
between  a reguiated  entity  and  its  unreguiated  affiiiate,  an  unfair 
advantage  couid  be  given  to  the  unreguiated  affiiiate  by  the  reguiated 
entity.  The  stated  purpose  of  the  affiiiate  ruies  are  “to  prevent  reguiated 
utiiities  from  subsidizing  their  non-reguiated  operations.”  In  effect,  the 
affiliate  rules  serve  as  a substitute  for  competition.  The  affiliate  rules 
attempt  to  approximate  an  arm’s  length  transaction  between  a regulated 
entity  (which  the  Commission  regulates)  and  a non-reguiated  affiliate 
(which  the  Commission  does  not  regulate).  Compliance  with  the  affiliate 
rules  by  the  regulated  entity  thus  make  affiliate  transactions  capable  of 
being  viewed  as  occurring  at  arm’s  length. 

The  proposition  that  a transaction  occurring  between  a regulated 
entity  and  an  affiliate,  even  in  compliance  with  the  affiliate  rules,  is 
incapable  of  occurring  at  arm’s  length,  sets  up  a construct  where  affiliate 
transactions  can  never  be  justified.  This  would  make  the  rule  a nullity. 
The  Commission,  by  promulgating  the  affiliate  rules,  did  not  intend  that 
transactions  with  affiliates  be  de  facto  prohibited,  when  the  affiliate  rules 
set  out  in  great  detail  the  manner  in  which  such  transactions  are 
permitted. 


“*  statement  Responding  to  the  ‘‘Statement  in  Dissent  to  Regulatory  Law  Judges’ 
Evidentiary  Ruling  and  Objections  to  Procedural  Irregularity."  Case  No.  EM-2007-0374, 
pgs.  2-3,  May  16,  2008. 

^ References  hereafter  are  to  the  ‘‘affiliate  rule”,  with  any  material  differences  between  4 
CSR  240-40.015  Affiliate  Transaction  Rule  and  4 CSR  240-40.016  Marketing  Affiliates 
Transaction  Rule  noted  as  appropriate. 
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No  law  prevents  affiliate  transactions;  rather,  Commission  rules 
set  out  a process  by  which  affiliate  transactions  may  take  place.  To 
demonstrate  compliance  with  the  rules  the  regulated  entity  must  meet 
the  “Evidentiary  Standards  for  Affiliate  Transactions”  set  out  at  40  CSR 
240-40.016(4).  The  rules  provide  for  a beginning  and  an  end  to  these 
transactions,  which  allows  regulated  entities  to  move  forward  with  new 
transactions.  These  standards,  by  which  compliance  is  measured,  are 
assumed  to  produce  results  which  do  not  provide  a financial  advantage 
to  an  affiliate.  40  CSR  240-40.016(3).  It  would  be  absurd  to  interpret  the 
affiliate  rules  to  prohibit  affiliate  transactions. 

Legal  Analysis 

Staffs  purpose  in  seeking  the  disputed  discovery  was  made 
clear  in  the  October  20,  201 0,  oral 
argument: 

[T1he  staff  is  attempting  to  determine  through  its 
investigation  of  these  transactions  the  fair  market  value 
of  the  gas  supplies  bought  by  AEM  and  to  determine 
whether  AEM’s  fair  market  value  of  gas  supplies  would 
be  the  same  fair  market  value  to  the  Atmos  regulated 
LDC. 

Tr.  at  p.  59,  lines  12-16  (emphasis  added).  And, 

In  this  0708ACA  (sic)  case  the  Staff  is  trying  to 
determine  the  prudence  and  reasonableness  of  Atmos 
gas  purchasing  transactions  with  its  unregulated  affiliate 
AEM.  And  to  determine  whether  these  purchases  are 
prudent  and  reasonable,  the  Staff  must  determine  the 
fair  market  value  of  gas  supplies  of  the  unregulated 
affiliate  to  determine  whether  that  would  be  the  same  as 
fair  market  value  of  gas 
supplies  to  the  LDC. 

Tr.  p.  57,  lines  14-21  (emphasis  added). 

The  relevant  question  is  not  whether  the  non-regulated  AEM 
paid  fair  market  value  for  the  gas  it  bought.  The  relevant  question  is 
whether  the  Atmos  regulated  LDC  paid  fair  market  value  for  the  gas  it 
bought  from  AEM.  Staff  already  has  the  information  to  make  that 
determination,  as  indicated  in  the  position  statement  it  filed  in  this  case 
on  June  30,  2010: 

It  is  staffs  position  that  the  rates  charged  by  Atmos  in  its 
Butler  and  Hannibal  service  areas  were  NOT  just  and 
reasonable  because  the  rates  did  not  merely  pass  on  the 
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cost  of  the  gas  but  included  profits  for  Atmos’ 

shareholders. 

Position  Statement  at  1 (emphasis  in  the  original).  Further,  Staff 
calculated  the  profit  to  be  $362,979  in  total  and  asked  that  that  amount 
be  disallowed.  Id.  at  2.  By  subtracting  the  profit  from  the  total  amount 
paid  to  AEM  by  Atmos’s  regulated  LDC,  Staff  knows  exactly  to  the  dollar 
the  actual  price  of  the  gas  paid  for  by  the  LDC.  Staff  can  easily  compare 
this  amount  to  other  information  to  which  it  has  access  in  order  to 
determine  whether  the  regulated  LDC  paid  fair  market  price  for  the  gas. 
The  position  of  Staff  completely  ignores  the  affiliate  rules  by  advocating 
that  Atmos  should  purchase  gas  from  AEM  not  at  a fair  market  price,  nor 
at  Atmos’  fully  distributed  cost,  but  at  AEM’s  cost.  The  fact  that  AEM 
may  have  made  a profit  on  the  sale  is  irrelevant  to  this  inquiry  under  the 
affiliate  rules.  Non-affiliate  providers  of  gas  to  Atmos’  regulated  LDC 
make  a profit  on  their  sales,  and  Staff  does  not  object  to  that.  It  is 
unrealistic  for  Staff  to  assert  that  an  affiliate  should  not  make  a profit  as 
well. 

Staffs  real  purpose,  in  my  opinion,  is  to  investigate  whether 
there  is  an  improper  relationship  between  the  non-regulated  affiliate  and 
the  regulated  entity,  and  they  want  the  affiliate’s  records  to  prove  this. 
To  do  so.  Staff  must  pierce  the  “regulatory  veil”  between  the  two  entities, 
because  they  are  not  authorized  to  investigate  a non-regulated  entity.® 
Staff  wants  the  discovery  under  the  auspices  of  the  affiliate  rules,  but 
under  the  limited  scope  of  the  affiliate  rules.  Staff  cannot  use  them  to 
pierce  that  veil.  Since  Staffs  investigation  is  not  authorized  by  any  law 
or  rule  of  this  Commission,  the  discovery  it  seeks  is  irrelevant. 

If  Staff  wants  to  conduct  a prudence  evaluation,  it  can  do  so,  but 
such  an  evaluation  is  different  from  a review  under  the  affiliate  rules,  and 
has  a different  set  of  discovery  parameters  and  evidentiary  standards. 
Staff  already  has  the  information  they  need  to  determine  fair  market 
value  for  purposes  of  the  affiliate  rules.  The  discovery  is  irrelevant  to  the 
inquiry  at  issue,  and  I would  have  denied  the  Motion  to  Compel. 


Id. 
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Southwestern  Bell  Telephone  Company  d/b/a  AT&T  Missouri's 
Petition  for  Compulsory  Arbitration  of  Unresolved  Issues  for  an 
Interconnection  Agreement  with  Global  Crossing  Local  Services, 
Inc.  and  Global  Crossing  Telemanagement,  Inc. 

File  No.  10-201 1-0057 
December  15,  2010 

Telecommunications  §46.  Missouri  statute  subjects  interconnected  voice  over  internet 
protocol  traffic  to  the  same  charges  as  telecommunications  services  with  an  exception  for 
information  service  providers. 

Missouri  may  govern  access  to  dark  fiber. 


Decision 


The  Commission  is  deciding  a petition  for  compuisory  arbitration 
(“petition”)  of  a teiecommunications  interconnection  agreement 
(“agreement”).  The  parties  to  the  agreement  and  this  action  are: 

• Petitioner,  Southwestern  Beii  Teiephone  Company  d/b/a  AT&T 

Missouri  (“ATT”);  and 

• Respondents, 

o Giobai  Crossing  Teiemanagement,  Inc.  (“Global 
Telemanagement”);  and 

o Global  Crossing  Local  Services,  Inc.  (“Global  Local”); 
(together,  “Global”). 


The  Commission  chooses  between  the  parties’  offers  as  follows. 


On  the  issue  of: 

the  Commission  adopts 
the  offer  of: 

because: 

1 . Intercarrier 
Compensation  for 
Certain  IP  Traffic 

Neither  Party 

Neither  party’s 
language 
sufficiently 
describes 
intercarrier 
compensation  for 
interconnected 
VoIP  within 
existing  law. 
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2:  Dark  Fiber 
Possession 

ATT 

ATT’s  proposed 

language 

provides 

non-discriminatory 

service. 

3.  Routine  Network 
Maintenance 

Global 

Global’s  offer  of 
undisputed 
language 
constitutes  just 
and  reasonable 
terms. 

On  each  issue,  language  complying  with  the  law’s  requirements  as  set 
forth  below  shall  be  part  of  the  agreement.  The  Commission  bases  its 
decision  on  the  law  and  facts  as  follows. 

I.  Procedure 

The  parties  filed  pleadings,  statements  and  offers  as  follows.  On 
August  27,  201 0,  AT&T  filed  the  petition.  On  September  21 , 201 0,  Global 
filed  its  response  to  the  petition  (“response”).  The  parties  submitted  final 
offers  on  September  27,  2010;  jointly  filed  a revised  statement  of 
unresolved  issues  on  September  28,  2010;  and  submitted  subsequent 
final  offers  and  jointly  filed  a final  statement  of  unresolved  issues  on 
October  4,  2010. 

The  arbitrator  convened  the  initial  arbitration  meeting  on 
September  9,  2010;  issued  the  procedural  schedule  on  September  16, 
2010;  and  convened  the  mark-up  and  pre-hearing  conference 
(“conference”)  on  October  5,  2010. 

The  parties  waived  hearing  and  other  procedural  formalities^  as 
follows.  On  October  4,  2010,  the  parties  filed  Joint  Motion  to  Waive 
Cross-Examination  and  Cancei  Hearing,  stipulating  to  a decision  on  pre- 
filed testimony.  On  October  5, 2010,  the  arbitrator  issued  an  Order 
Canceiing  Hearing,  Aiiowing  Late  Fiiing  and  Aiiowing  Entry  into  Record. 
In  that  order,  the  arbitrator  allowed  ATT  to  file  a discovery  response  from 
Global  and  enter  it  into  the  record  as  the  parties  stipulated  at  the 
conference.  On  Octobers,  2010,  ATT  made  that  filing  and  entered 
Global’s  responses  to  data  requests  into  the  record. 


Section  536.060,  RSMo  2000. 
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The  parties  filed  initial  briefs  as  to  Issue  1 on  September  29, 
2010,  initial  briefs  as  to  Issues  2 and  3 on  October  13,  2010.  The  filing  of 
initial  briefs  “submitted  [the  case]  for  decision.”^  The  parties  filed  reply 
briefs  on  October  18.  2010. 

Also  on  October  18,  2010,  the  “set  time”  for  final  post-offer 
negotiations,  during  which  no  draft  report  shall  issue,  ^ expired.  On 
October  8,  2010,  the  arbitrator  filed  the  draft  report.  The  Commission 
received  public  comments  as  to  the  draft  report  from  the  parties  on 
November  18,  2010.  The  Commission  received  no  other  public 
comments.  On  November  18,  2010,  the  time  for  filing  public  comments 
expired,  and  the  case  was  ready  for  the  arbitrator’s  final  report. 

II.  Generally  as  to  All  Issues 

Any  interconnection  agreement,  negotiated  or  arbitrated,  is 
subject  to  the  Commission’s  approval.^  The  filing  of  the  petition  vested 
jurisdiction  to  arbitrate  the  agreement  in  the  Commission.®  The 
Commission’s  regulation  gives  the  parties  the  right  to  an  evidentiary 
hearing®  so  the  arbitrator  conducted  this  action  as  a contested  case.^ 

A.  Summary 

The  Commission’s  decision  addresses  only  the  issues  as  set 
forth  in  the  parties’  pleadings,  statements  and  offers.  ® 

B.  Facts 

1.  An  entity  that  transmits  telephone  communication  service 
(“traffic”)  is  a carrier.  Carriers  transmit  switched  traffic  on  a set  of 
transmission  facilities  called  the  Public  Switched  Telephone  Network 
(“PSTN”).®  Within  the  PSTN,  the  geographical  area  of  service  that  has 
historically  delineated  basic  service  from  long  distance  and  toll  service  is 
a local  exchange. 

2.  A carrier  that  serves  a local  exchange  is  a local  exchange 
carrier  (“LEC”).  A LEC  that  served  a local  exchange  on  December  31, 


^4  CSR  240-36.040(23). 

^ 4 CSR  240-36.040(5)(C). 

‘'47  use  Section  252(e)(1). 

Section  386.230,  RSMo  2000;  4 CSR  240-36.040(2);  47  USC  Section  252(a)(2)(B)1. 

® 4 CSR  240-36.040(10). 

Section  536.010(4),  RSMo  Supp.  2009. 

® 47  USC  Section  252(b)(4);  4 CSR  240-36.040(1 1 ). 

^ Traffic  that  does  not  go  through  a pubiic  switch,  like  traffic  through  a private  line  or  other 
dedicated  service,  is  called  unswitched  traffic  (even  though  it  may  go  through  a private 
switch),  and  is  not  at  issue. 

Provisions  of  law  may  organize  more  than  one  exchange  into  a local  calling  scope, 
treating  such  exchanges  as  a single  exchange  for  billing  purposes. 
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1995,  is  an  incumbent  LEG  (“ILEC”).  A LEG  that  serves  or  seeks  to  serve 
a iocai  exchange  aiready  served  by  an  ILEC,  is  a competitive  LEG 
(“CLEG”). 

3.  Giobai  is  a CLEG.  ATT  is  an  ILEC.  ATT  and  Global  intend  to 
send  traffic  through  each  others’  facilities,  which  require  interconnection, 
which  requires  an  agreement. 

C.  Law 

The  Commission  instructs  the  arbitrator  that: 

...  in  resolving  these  issues,  the 
arbitrator  shall  ensure  that  such 
resolution  meets  the  requirements  of  the 
Act[."] 

The  Act  is  47  USC  Sections  251  and  252  as  enacted  in  the 
Telecommunications  Act  of  1996,  under  which  ATT  must  allow  access  to 
its  network: 

...  on  rates,  terms,  and  conditions  that 
are  just,  reasonable,  and 
nondiscriminatory  [.^^] 

Those  standards  generally  determine  the  facts  relevant  to  the  issues. 

As  to  the  burden  of  proof.  Global  cites  a sister-state  commission 
order, concluding  that  the  burden  of  proof  is  on  the  party  whose 
facilities  are  at  issue,  and  ATT  does  not  dispute  the  matter.  The 
Commission  concludes  that  ATT  has  the  burden  of  proof.  The 
Commission  has  considered  each  party’s  allegations  and  evidence  on 
the  whole  record,  and  the  Commission’s  findings  of  fact  reflect  the 
Commission’s  determinations  of  credibility. 

The  Commission’s  regulations  direct  the  arbitrator  to  use  final 
offer  arbitration.  Because  the  parties  did  not  agree  to  an  “entire 
package’’^'*  resolution,  the  arbitrator  must  use  “issue-by-issue”  resolution. 

Issue-by-issue  resolution  requires  the  arbitrator  to: 

. . . select  the  position  of  one  of  the 
parties  as  the  arbitrator's  decision  on 
that  issue  [^®] 


" 4 CSR  240-36.040(11). 

47  USC  Sections  252(b)(4)c  and  (c)1 ; and  251  (e)(2)B;  and  (c)(2)(d). 

AT&T  Communications  of  the  Midwest,  Inc.,  Docket  No.  P-442,407/M-96-939  (Dec.  12, 
1996)  (order  resolving  arbitration  issues  and  opening  cost  proceedings)  slip  order  at  5. 

4 CSR  240-36.040(5)(A). 

4 CSR  240-36.040(5). 

4 CSR  240-36.040(19). 
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except  in  the  circumstances  discussed  in  part  C.1  beiow.  In  making  the 
decision,  the  Commission  has  considered  each  party’s  theories  and 
authorities.  The  Commission’s  conciusions  of  iaw  reflect  the 
Commission’s  resoiution  of  conflicting  arguments. 

The  arbitrator’s  draft  report  inciuded  a concise  summary  of  each 
issue  resoived  by  the  arbitrator  and  a reasoned  articuiation  of  the  basis 
for  the  decision  on  each  issue.  Such  draft  report  aiso  set  forth  how  the 
decision  meets  the  standards  set  in  47  USC  Sections  251  and  252  (“the 
Act”).  The  arbitrator’s  finai  report  inciuded  a statement  of  findings  and 
conciusions  on  aii  the  materiai  issues  of  fact,  iaw  or  discretion  presented 
on  the  record.  The  arbitrator’s  finai  report  aiso  set  forth  the  reasons  or 
basis  therefore. 

The  Commission’s  decision  contains  no  discourse  upon  matters 
that  are  not  determinative  of  the  issues. 

III.  Specific  Issues 

The  issues  remaining  for  the  Commission’s  decision  are  three: 
intercarrier  compensation  for  certain  Internet  Protocol  format  (“IP”)  traffic, 
dark  fiber  possession,  and  routine  network  maintenance. 

1 . Intercarrier  Compensation  for  Certain  IP  Traffic 

The  issue  is  how  ATT  and  Global  shall  bill  one  another 
(“intercarrier  compensation”)  for  traffic  over  the  Public  Switched 
Telephone  Network  (“PSTN”)  that  uses  IP  at  some  point  in  such  traffic 
(“IP  traffic”). 

A.  Summary 

Generally,  IP  traffic  is  subject  to  the  same  charges  as  any  other 
PSTN  traffic — reciprocal  compensation  charges  within  a local  calling 
area;  or  switched  access  charges  between  local  calling  areas — with 
certain  exceptions.  Neither  party’s  offer  follows  that  general  principle  and 
its  exceptions.  ATT  argues  that  switched  access  charges  apply  to  most 
of  Global’s  proposed  IP  traffic.  Global  argues  that  only  reciprocal 
compensation  charges  apply  to  IP  traffic,  if  any  charge  applies  at  all. 
Therefore,  the  Commission  adopts  an  alternative  not  set  forth  in  either 
party’s  offer. 

B.  Facts 

1 . Carriers  that  own  facilities  may  charge  other  carriers  to  use 
to  such  facilities  generally  as  follows.  If  such  use  has  both  its  origin  and 
destination  within  the  same  local  exchange,  a reciprocal  compensation 
charge  applies.  If  such  use  has  either  its  origin  or  its  destination  outside 
the  local  exchange,  a switched  access  charge — also  known  as  an 
exchange  access  charge — applies.  Reciprocal  compensation  and 


SOUTHWESTERN  BELL  TELEPHONE  COMPANY, 

D/B/A  AT&T  MISSOURI 

20  Mo.  P.S.C.  3d  65 


switched  access  charges  generally  constituted^  the  methods  of 
intercarrier  compensation. 

2.  Any  traffic  may  change  format  during  its  travels  on  the 
PSTN.  Traffic  that  changes  to  IP,  but  has  changed  back  when  it  reaches 
its  destination,  is  IP-in-the-middle,  which  the  parties  treat  like  any  other 
PSTN  traffic. 

3.  Traffic  that  includes  more  than  basic  service,  like  computer 
processing,  is  information  service  (“IS”).  A provider  of  direct  access  to 
the  Internet  is  an  internet  service  provider  (“ISP”).  ISPs  generally 
transmit  IS  in  IP. 

4.  IP  is  also  useable  for  voice  communications.  IP  may  be 
present  at  different  stages  of  voice  traffic  over  the  PSTN.  Such  use 
constitutes  one  example  of  Voice  over  Internet  Protocol  (“VoIP”).  VoIP, 
when  traveling  over  PSTN  facilities,  is  interconnected  VoIP  traffic 
(“IVolP”). 

5.  IVolP  appears  to  the  end  user  to  be  ordinary  telephone 
service  because  it  uses  traditional  telephone  handsets,  connects  with 
PSTN,  and  reaches  any  other  end  user  connected  to  the  PSTN, 
including  other  IVolP  users,  cell  phone  users  or  traditional  land-line 
users.  IVolP  may  be  geographically  identifiable  as  to  its  points  of  origin 
and  termination.  IVolP  for  which  either  the  origin  or  destination  is 
moveable  and  not  geographically  identifiable  is  nomadic. 

C.  Law 

The  Commission  must  apply  existing  law  to  the  parties’  offers  as 
best  it  can,  even  where  the  federal  government  has  not  yet  clarified  the 
existing  law.^®  Existing  law  includes  Section  392.550.2,  RSMo  Supp. 
2009/  (“the  Missouri  statute”)  which  provides  that: 

Interconnected  VoIP  traffic  shall  be 
subject  to  appropriate  exchange  access 
charges  to  the  same  extent  that 
telecommunications  services  are  subject 
to  such  charges. 

That  language  generally  applies  switched  access  charges  to 
interconnected  VoIP  like  any  other  switched  traffic. 

Exceptions  are  few.  The  Missouri  statute  does  not  apply  to 
switched  traffic  that  constitutes: 


A third  type  of  charge,  called  bill-and-keep,  is  not  at  issue. 

UTEX  Communications  Corp.,  24  F.C.C.  12573,  12577-78  (2009). 
RSMo  Supp.  2009. 
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. . . commerce  among  the  several  states 
of  this  union,  except  insofar  as  the  same 
may  be  permitted  under  the  provisions 
of  the  Constitution  of  the  United  States 
and  the  acts  of  Congress. [^°] 

Generaiiy,  that  provision  and  the  federai  impossibiiity  doctrine  exciude 
nomadic  VoIP  from  switched  access  charges.  Aiso,  existing  federai  iaw 
provides  an  exception  reiated  to  IS  from  intercarrier  compensation  (“IS 
exception”). 

The  parties’  finai  offers  summarize  their  arguments  and  provide 
(disputed  ianguage  in  boid,  ATT’s  underiined,  Giobai’s  itaiicized)  as 
foiiows: 

6.14.1  For  purposes  of  this  Agreement 
oniy.  Switched  Access  Traffic  shaii 
mean  aii  traffic  that  originates  from  an 
End  User  physicaiiy  iocated  in  one  (1) 
iocai  exchange  and  deiivered  for 
termination  to  an  End  User  physicaiiy 
iocated  in  a different  iocai  exchange 
(exciuding  traffic  from  exchanges 
sharing  a common  mandatory  iocai 
caiiing  area  as  defined  in  AT&T- 
22STATE’s  iocai  exchange  tariffs  on  fiie 
with  the  appiicabie  state  commission) 
including,  without  limitation,  any 
traffic  that  oriqinates/terminates  over 
a Party’s  circuit  switch,  including 
traffic  from  a service  that  (i) 
terminates/oriqinates  over  a circuit 
switch  and  uses  Internet  Protocol  (IP) 
transport  technology  (regardless  of 
how  many  providers  are  involved  in 
providing  IP  transport)  and/or  (ii) 
terminates  to/originates  from  the  End 
User’s  premises  in  IP  format,  except 
that  Switched  Access  Traffic  shaii 
not  inciude  any  traffic  that  originates 
and/or  terminates  at  the  End  User’s 


20 


Section  386.030,  RSMo  2000. 
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premises  in  internet  Protocot  format. 

Notwithstanding  anything  to  the  contrary 
in  this  Agreement,  aii  Switched  Access 
Traffic  shaii  be  deiivered  to  the 
terminating  Party  over  feature  group 
access  trunks  per  the  terminating 
Party’s  access  tariff(s)  and  shaii  be 
subject  to  appiicabie  intrastate  and 
interstate  switched  access  charges. 

However,  in  states  where  appiicabie  iaw 
provides,  such  compensation  shaii  not 
exceed  the  compensation  contained  in 
the  respective  AT&T-22STATE  tariff  in 
whose  exchange  area  the  End  User  is 
iocated,  provided,  however,  the 
foiiowing  categories  of  Switched  Access 
Traffic  are  not  subject  to  the  above 
stated  requirement  reiating  to  routing 
over  feature  group  access  trunks[.] 

In  support  of  their  respective  positions,  the  parties  read  the  iaw 
expansiveiy,  but  inaccurateiy,  and  so  err  as  to  the  IS  exception,  fixed 
iocation  VoIP,  and  nomadic  VoIP, 
i.  IS  Exception 

Giobai  argues  that  the  Missouri  statute  does  not  appiy  to  any 
VoIP  traffic.  Giobai  argues  that  Missouri  iaw  is  not  among  the  standards 
under  which  the  Commission  decides  the  petition  for  arbitration.  But  the 
Commission  must  appiy  existing  iaw,  which  inciudes  the  Missouri 
statute.  The  Commission  has  no  authority  to  deciare  the  Missouri  statute 
invaiid,^^  and  Giobai  cites  no  authority  expressiy  invaiidating  or  pre- 
empting the  Missouri  statute, 
a.  Global’s  Arguments 

Instead,  Global  emphasizes  its  character  as  a wholesaler  and 
the  mutually  exclusive  classifications  of  IS  and  telecommunications 
services.  The  IS/telecommunications  services  distinction  is  older  than  the 
Act,  from  a time  when  the  term  for  IS  was  ES,  for  enhanced  service. 
Global’s  premise  is  that  whether  switched  access  charges  apply 
depends  on  whether  VoIP  constitutes  IS  or  telecommunications  services. 


UTEX  Communications  Corp.,  24  F.C.C.  12573,  12577-78  (2009). 

State  Tax  Comm'n  v.  Administrative  Hearing  Comm'n,  641  S.W.2d  69  (Mo.  banc  1 982). 
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It  is  true — as  the  parties  agree — that  IP-in-the-middie  is  subject 
to  switched  access  charges, as  the  Missouri  statute  provides,  because 
it  constitutes  a teiecommunications  service  and  not  IS.^"*  It  is  aiso  true 
that  IP-in-the-middie,  by  definition,  ends  in  the  same  format  as  it  starts. 
Giobai  argues  the  reverse:  that  starting  and  ending  in  different  formats 
(“net  conversion”)  equais  IS. 

Global  cites  PAETEC  Communications,  Inc.  v.  CommPartners, 
LLC^^  which  discussed  a position  issue  similar  to  Global’s,  which  is  that 
(1)  origination  and: 

. . . termination  of  VoIP-originated  calls 
is  an  “information  service”  exempt  from 
access  charges;  and  (2)  that  access 
charges  cannot  apply  to  VoIP-originated 
calls  because  “reciprocal  compensation” 
applies  instead. [^®] 

The  court  cited  a holding  in  Southwestern  Beii  Teiephone,  L.P.  v. 
Missouri  Pubiic  Service  Comm'n:^^ 

. . . “[n]et-protocol  conversion  is  a 
determinative  indicator  of  whether  a 
service  is  an  enhanced  or  information 
service.”  [^®] 

The  PAETEC  court  found  persuasive  the  authorities 
holding: 

. . . that  transmissions  which  include  net 
format  conversion  from  VoIP  to  TDM  are 
information  services  exempt  from 
access  charges.  [^®] 

Global  argues  that  switched  access  charges  cannot  apply  under  that 
authority. 

Global’s  authorities  provide  the  following.  All  conversion  to  IP  is 
IS,  and  neither  the  courts  nor  the  Federal  Communications  Commission 
(“F.C.C.”)  have  ever  ruled  that  VoIP  is  not  IS.  IS,  even  when  travelling 


In  the  matter  of  Petition  for  Declaratory  Ruling  that  A T&  Ts  Phone-to-Phone  IP  Telephony 
Services  are  Exempt  from  Access  Charges,  19  F.C.C.R.  7457,  7465  (2004). 

Id. 

Civil  Action  No.  08-0397  (JR),  2010  WL  1767193,  (D.D.C.,  Feb.  18,  2010). 

PAETEC,  2010  WL  1767193  at  2. 

"M61  F.Supp.2d  1055,  1081  (E.D.  Mo.,  2006). 

Id.,  (citations  omitted). 

PAETEC,  2010  WL  1767193  at  3. 
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over  the  PSTN,  does  not  become  telecommunications  service.^”  All  IS  is 
exempt  from  access  charges.  Therefore,  all  conversion  to  IP  is  exempt 
from  switched  access  charges,  under  Global’s  authorities. 

But  Global’s  authorities  are  incomplete.  Federal  authorities  have 
not  stated  that  VoIP  is  not  IS  because  it  doesn’t  matter  for  the  IS 
exception.  The  IS  exception  does  not  classify  services,  it  classifies 
companies. 
b.  ATT’s  Arguments 

ATT’s  authorities  show  that  the  IS  exception  is  both  more  and 
less  than  Global’s  authorities  describe:  more  because  there  is  a 
provision  of  law  missing  from  Global’s  authorities;  less  because  the 
missing  provision  narrows  the  IS  exception.  The  missing  provision  is  that 
the  IS  exception  belongs  only  to  ISPs. 

The  IS  exception  is  a rule  of  the  F.C.C.  that  pre-dates  the  Act.®^ 
It  began  as  an  exception  for  ESPs,^^  and  survived  the  Act  as  an 
exception  for  ESPs,  re-named  ISPs.  The  IS  exception  addresses  the 
classification,  not  of  service,  but  of  carriers.  An  ISP  would  be  just  another 
carrier  subject  to  switched  access  charges  but  for  the  IS  exception, 
which  classifies  ISPs  as  end  users.  End  users  are  not  subject  to 
switched  access  charges. 

As  ATT  notes,  the  Southwestern  Bell  Telephone,  L.P.  and 
PAETEC  courts  overlooked  their  own  description  of  the  IS  exception.  As 
the  court  in  Southwestern  Bell  Telephone,  L.P.  stated,  the  ISP  exception 
simply: 

. . . classifies  enhanced  service 

providers  (“ESPs”)  as  end  users  of 
telecommunications  service.  Because 
only  “carriers”  are  subject  to  access 
charges,  being  an  “end  user”  means 
that  ESPs  do  not  pay  those  charges. 

ESPs'  status  as  end  users  places  them 
outside  the  access  charge  regime  “even 


Citing  National  Cable  & Telecommunications  Ass'n  v.  Brand  X Internet  Services,  545 
U.S.  967,  988-990  (2005). 

MTS  and  WATS  Market  Structure,  97  FCC  2d  682,  71 1 -22  (1 983). 

Amendment  of  Section  64.702  of  the  Commission’s  Rules  and  Regulations,  77  FCC  2d 
384,  419-20  (1980). 

In  re  Access  Charge  Reform,  12  FCC  Red.  15982,  16131-33  (1997). 
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for  calls  that  appear  to  traverse  state 
boundaries.” 

Global  does  not  claim  to  be,  and  is  not,  an  ISP. 

ATT  cites  In  re  Time  Warner  Cable,  to  show  that  wholesaling 
IS  does  not  make  Global  an  ISP.  That  order  also  shows  that 
interconnection  rights  in  general — and  intercarrier  compensation  in 
particular — depend  on  neither  the  wholesale/retail  distinction,  nor  the 
IS/telecommunications  distinction.  In  Time  Warner  Cable,  the  F.C.C. 
stated: 

14.  [W]e  make  clear  that  the  rights  of 

telecommunications  carriers  under 

sections  251  (a)  and  (b)  apply 

regardless  of  whether  the 

telecommunications  services  are 

wholesale  or  retail  [.] 

* * * 

15.  [W]e  clarify  that  the  statutory 
classification  of  a third-party  provider's 
VoIP  service  as  [IS]  or  a 
telecommunications  service  is  irrelevant 
to  the  issue  of  whether  a wholesale 
provider  of  telecommunications  may 
seek  interconnection  under  section 
251(a)  and  (b).  . . . We  thus  reject  the 
arguments  that  the  regulatory  status  of 
VoIP  is  the  underlying  issue  in  this 
matter[.j 

16.  Finally,  we  emphasize  that  our  ruling 
today  is  limited  to  telecommunications 
carriers  that  provide  wholesale 
telecommunications  service  and  that 
seek  interconnection  in  their  own  right 
for  the  purpose  of  transmitting  traffic  to 

or  from  another  service  provider. 

* * * 

17.  Certain  commenters  ask  us  to  reach 
other  issues,  including  the  application  of 


^■‘461  F.  Supp.  2d  at  1081. 
^^^22  FCC  Red.  3513  (2007). 
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section  251(b)(5)  and  the  classification 
of  VoIP  services.  We  do  not  find  it 
appropriate  or  necessary  here  to  resolve 
the  complex  issues  surrounding  the 
interpretation  of  Title  II  more  generally 
or  the  subsections  of  section  251  more 
specifically  that  the  Commission  is 
currently  addressing  elsewhere  on  more 
comprehensive  records.  For  example, 
the  question  concerning  the  proper 
statutory  classification  of  VoIP  remains 
pending  in  the  IP-Enabled  Services 
docket  [.^®] 

Thus,  the  F.C.C.  remains  silent  on  VoIP’s  classification  expressly 
because  it  is  irrelevant  to  the  IS  exception.  The  IS  exception  applies 
when  an  ISP  provides  service.  When  Global  provides  service  to  an  ISP, 
the  IS  exception  does  not  apply. 

Finally,  the  FCC  expressly  refrained  from  determining  a state’s 
intercarrier  compensation  regime: 

In  the  particular  wholesale/retail  provider 
relationship  described  by  Time  Warner 
in  the  instant  petition,  the  wholesale 
telecommunications  carriers  have 
assumed  responsibility  for 

compensating  the  incumbent  LEC  for 
the  termination  of  traffic  under  a section 
251  arrangement  between  those  two 
parties.  We  make  such  an  arrangement 
an  explicit  condition  to  the  section  251 
rights  provided  herein.  We  do  not, 
however,  prejudge  the  [state] 

Commission's  determination  of  what 
compensation  is  appropriate,  or  any 
other  issues  pending  in  the  Intercarrier 
Compensation  docket. 

Under  that  language,  intercarrier  compensation  is  subject  to 
determination  by  the  relevant  state  jurisdiction. 


Id.  at  3520-23  (2007)  (footnotes  omitted). 
Id.  at  3523  (footnotes  omitted). 
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a.  Reciprocal  Charges  for  I Vo  IP 

The  Missouri  statute  provides  that  switched  access  charges 

appiy  to  IVolP  traffic.  Giobai  argues,  in  the  aiternative  to  its-IP-equais-IS- 

exception  theory,  that  VoIP  is  subject  oniy  to  reciprocai  compensation 

charges.  In  support.  Global  cites  Section  251  of  the  Act. 

(b)  Each  local  exchange  carrier  has  the  following  duties: 

* * * 

(5)  Reciprocal  compensation 

The  duty  to  establish  reciprocal  compensation 
arrangements  for  the  transport  and  termination  of 
telecommunications. 

But  that  provision  does  not  require  reciprocal  communications  charges  to 
apply  to  any  particular  traffic.  ATT  also  cites  Section  251  of  the  Act’s 
requirement  to  provide: 

(g)  . . . access  and  nondiscriminatory  interconnection 
restrictions  and  obligations  (including  receipt  of 
compensation)  that  apply  to  such  carrier  on  the  date 
immediately  preceding  February  8,  1996,  under  any 
court  order,  consent  decree,  or  regulation,  order,  or 
policy  of  the  Commission,  until  such  restrictions  and 
obligations  are  explicitly  superseded  by  regulations 
prescribed  by  the  Commission  after  February  8,  1996. 

During  the  period  beginning  on  February  8,  1996,  and 
until  such  restrictions  and  obligations  are  so  superseded, 
such  restrictions  and  obligations  shall  be  enforceable  in 
the  same  manner  as  regulations  of  the  Commission. 

As  stated  in  the  Time-Warner  Cable  decision,  the  FCC  has  left  the 
applicable  type  of  interconnection  compensation  to  the  state  having 
jurisdiction  over  the  traffic. 
ill.  Fixed  Location  and  Nomadic 

The  issue  of  jurisdiction  also  finds  some  resolution  in  FCC 
decisions.  Both  parties  cite  Vonage  Holdings  Corporation-^^  Global  to 
show  that  no  IP  is  subject  to  state  jurisdiction,  and  ATT  to  show  that 
some  IP  is  within  state  jurisdiction.  ATT’s  reading  is  correct.  The 
jurisdiction  of  a state  and  the  F.C.C.  depend  on  the  traffic’s  geographic 
points  of  origination  and  destination  under  the  Act:^® 


19  F.C.C. R.  22404,  22412-13  (2004). 
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16.  ...  In  section  2(a)  of  the  Act, 
Congress  has  given  the  [F.C.C.] 
exciusive  jurisdiction  over  “aii  interstate 
and  foreign  communication”  and  “aii 
persons  engaged  ...  in  such 
communication.”  Section  2(b)  of  the  Act 
reserves  to  the  states  jurisdiction  “with 
respect  to  intrastate  communication 
service  ...  of  any  carrier.” 

17.  In  applying  section  2 to  specific 
services  and  facilities,  the  [F.C.C.]  has 
traditionally  applied  its  so-called  “end-to- 
end  analysis”  based  on  the  physical  end 
points  of  the  communication.  Under  this 
analysis,  the  [F.C.C.]  considers  the 
“continuous  path  of  communications,” 
beginning  with  the  end  point  at  the 
inception  of  a communication  to  the  end 
point  at  its  completion,  and  has  rejected 
attempts  to  divide  communications  at 
any  intermediate  points.  Using  an  end- 
to-end  approach,  when  the  end  points  of 
a carrier's  service  are  within  the 
boundaries  of  a single  state  the  service 
is  deemed  a purely  intrastate  service, 
subject  to  state  jurisdiction  for 
determining  appropriate  regulations  to 
govern  such  service.  When  a service's 
end  points  are  in  different  states  or 
between  a state  and  a point  outside  the 
United  States,  the  service  is  deemed  a 
purely  interstate  service  subject  to  the 
[F.C.C.j's  exclusive  jurisdiction.  Services 
that  are  capable  of  communications 
both  between  intrastate  end  points  and 
between  interstate  end  points  are 
deemed  to  be  “mixed-use”  or 
“jurisdictionally  mixed”  services.  Mixed- 
use  services  are  generally  subject  to 
dual  federal/state  jurisdiction,  except 
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where  it  is  impossibie  or  impracticai  to 
separate  the  service's  intrastate  from 
interstate  components  and  the  state 
reguiation  of  the  intrastate  component 
interferes  with  vaiid  federai  ruies  or 
poiicies.  In  such  circumstances,  the 
[F.C.C.]  may  exercise  its  authority  to 
preempt  inconsistent  state  reguiations 
that  thwart  federai  objectives,  treating 
jurisdictionaiiy  mixed  services  as 
interstate  with  respect  to  the  preempted 
reguiations. 

That  distinction  appiies  (as  in  Time-Warner  Cable)  whether  IP  traffic 
constitutes  IS  or  telecommunications. The  “impossibility  exception”"*^ 
controls  the  application  of  the  Missouri  statute  under  federal"*^  and 
Missouri'*^  law. 

The  state  having  jurisdiction  over  the  traffic  is  generally 
determinable  for  fixed  location  VoIP.  If  fixed  location  VoIP  does  not 
“constitute  commerce  among  the  several  states  of  this  union, and 
Missouri  otherwise  has  jurisdiction  over  such  traffic,  the  Missouri  statute 
applies.  Therefore,  fixed  location  VoIP  is  subject  to  the  Missouri  statute 
when  it  demonstrably  originates  and  terminates  in  Missouri. 

But  whether  the  Missouri  statute  applies  to  nomadic  VoIP  traffic 
is  generally  impossible  to  prove.  That  is  because  nomadic  VoIP  traffic  is 
generally,  by  definition,  not  subject  to  the  geographic  ascertainment 
necessary  to  separate  the  interstate  and  intrastate  components  and 
prove  that  such  traffic  is  within  any  state’s  jurisdiction.  That  is  not  a 
problem  in  the  agreement,  ATT  argues,  so  the  Commission  can  order  a 
blanket  application  of  switched  access  charges  to  all  VoIP  traffic 
because  Global  can: 

. . . identify  the  geographic  location  of  its 
retail  VoIP  services  customer  when  the 
customer  places  a call.  It  does  so  by 
account  and  originating  ANI. 


Vonage  Holdings  Corp.  at  22416-17. 

Id.  at  22415. 

U.S.  Const.,  Art.  I,  Section  8,  clause  3 (the  Commerce  Clause). 

Section  386.030,  RSMo  2000. 

'*'*  Id. 

[ATJ]’s  Entry  of  Discovery  Responses  into  the  Record,  Attachment  A,  paragraph  5. 
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But  ATT  has  not  shown  that  Global’s  retail  services  customers  constitute 
aii  of  its  prospective  VoIP  traffic,  so  no  such  bianket  order  is  possibie. 
Nor  is  it  necessary:  when  it  is  impossibie  to  determine  that  traffic  is 
Missouri  intrastate  traffic,  the  Missouri  statute  cannot  appiy.'^® 
iv.  Resolution 

The  Commission  has  described  the  existing  iaw  regarding 
switched  access  charges,  which  finds  no  fuii  reflection  in  parties’  finai 
offers.  The  finai  offer  of  one  party  over  the  other  party  generaiiy 
constitutes  the  arbitrator’s  recommendation,  but  the  Commission’s 
reguiation  generaiiy  assumes  that  aii  parties’  offers  wiii: 

Meet  the  requirements  of  section  251  of 
the  Act,  inciuding  the  ruies  prescribed 
by  the  commission  and  the  Federai 
Communications  Commission  pursuant 
to  that  section  [.'*^] 

But,  if  the  resuit  of  recommending  an  offer: 

. . . wouid  be  cieariy  unreasonabie  or 
contrary  to  the  pubiic  interest 

the  Commission  directs  the  arbitrator  to  make  a recommendation  in  an 
aiternative  fashion  by: 

. . . adopting  a resuit  not  submitted  by 
any  party  that  is  consistent  with  the 
requirements  of  section  252(c)  of  the 
Act,  and  the  ruies  prescribed  by  the 
commission  and  the  Federai 
Communications  Commission  pursuant 
to  that  section. 

Under  that  standard,  the  Commission  adopts  neither  party’s  disputed 
ianguage  and  imposes  ciearer  ianguage  in  iieu  of  the  disputed  ianguage 
as  foiiows. 

Consistent  with  Missouri  iaw, 
interconnected  voice  over  Internet 
protocol  traffic  that  is  not  within  one 
local  exchange  is  subject  to  access 
charges  as  is  any  other  switched  traffic, 
regardless  of  format. 


Vonage  Holdings  Corp.,  19  F.C.C.R.  22404,  22406  (2004). 

CSR  240-36.040(5)(D)1 . 

4 CSR  240-36.040(19). 

4 CSR  240-36.040(5)(E). 
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2.  Dark  Fiber  Possession 

Among  the  faciiities  that  ILECs  must  make  avaiiabie  to  CLECs  is 
dark  fiber:  a iine,  not  yet  in  use,  but  ready  to  carry  a teiecommunications 
signai. 

A.  Summary 

As  to  dark  fiber,  the  parties  dispute  two  reiated  matters. 

o Giobai  seeks  the  right  to  possess  aii  ATT’s  avaiiabie  dark 
fiber  indefiniteiy. 

o ATT  seeks  to  iimit  Giobai  to  25%  of  avaiiabie  dark  fiber  and 
to  retain  the  right  to  repossess  amounts  unused  after  two 
years. 

The  probiem  is  that,  if  Giobai  possesses  dark  fiber,  no  other  CLECs  and 
ATT  can  use  it,  even  if  Giobai  never  uses  it. 

B.  Facts 

1.  ATT’s  services  inciude  sending  teiecommunications  signais 
by  puises  of  iight  through  opticai  fiber  (“fiber”).  Dark  fiber  is  fiber  useabie 
but  not  yet  in  use.  ATT  owns  dark  fiber,  but  dark  fiber  is  a iimited 
resource,  and  is  not  avaiiabie  throughout  ATT’s  network. 

2.  For  a CLEG  to  connect  to  dark  fiber  of  an  ILEC,  the  ILEC 
extends  dark  fiber  to  the  CLEC,  and  the  CLEC  must  connect  to  such 
extension.  If  one  CLEC  connects  to  (“possesses”)  any  amount  of  dark 
fiber,  such  amount  is  unavaiiabie  to  any  other  CLEC  and  the  ILEC  that 
owns  it.  Limiting  the  amount  of  dark  fiber  that  any  one  CLEC  may 
possess  aiiows  other  CLECs,  and  the  ILEC,  a chance  to  possess  the 
remainder. 

3.  ATT’s  certificate  of  pubiic  convenience  and  necessity^® 
requires  it  to  serve  any  customer,  a status  known  as  “carrier  of  iast 
resort.” 

4.  Under  ATT’s  proposed  contract  ianguage,  any  CLEC  may 
possess  25  percent  of  dark  fiber  avaiiabie.  Avaiiabie  dark  fiber  means 
dark  fiber  not  possessed  by  another  carrier 

5.  Under  ATT’s  proposed  contract  ianguage,  the  LEC  with  the 
greatest  initiative  may  possess  the  iargest  amount  of  dark  fiber 
compared  to  any  others,  but  such  other  CLECs  and  the  ILEC  may  still 
compete  and  serve  their  customers. 

6.  ATT  has  several  data  bases  that  inventory,  and  track  the  use 
of,  dark  fiber  and  allocate  its  use  among  possessors. 


“ Most  carriers  do  business  in  Missouri  under  a "certificate  of  service  authority,”  but  the 
regulation  of  ATT’s  business  in  Missouri  goes  back  to  a regime  set  forth  in  1879  statutes. 
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7.  Global  has  never  ordered  dark  fiber  from  ATT,  nor  from  any 
ILEC  related  to  ATT. 

C.  Law 

ATT  must  allow  Global  access  to  its  facilities  under  federal  law: 

[E]ach  [ILEC]  has  the  following  duties: 

* * * 

(3)  The  duty  to  provide,  to  any 
requesting  telecommunications  carrier 
for  the  provision  of  a 
telecommunications  service, 

nondiscriminatory  access  to  network 
elements  on  an  unbundled  basis  at  any 
technically  feasible  point  on  rates, 
terms,  and  conditions  that  are  just, 
reasonable,  and  nondiscriminatory  in 
accordance  with  the  terms  and 
conditions  of  the  agreement  and  the 
requirements  of  this  section  and  section 
252  of  this  title.  An  incumbent  local 
exchange  carrier  shall  provide  such 
unbundled  network  elements  in  a 
manner  that  allows  requesting  carriers 
to  combine  such  elements  in  order  to 
provide  such  telecommunications 
service. 

Unbundled  network  elements  (“UNEs”)  include  dark  fiber.  As  to 
whether  any  limitation  of  amount  or  time  should  restrain  Global’s 
possession  of  ATT’s  dark  fiber,  the  scenarios  are  plain. 

If  any  CLEG  possesses  all  an  ILEC’s  dark  fiber,  such  possession 
excludes  all  other  CLECs  and  the  ILEC  from  access  to  such  fiber.  That 
scenario  assuredly  burdens  such  other  CLECs  and  the  ILEC. 

The  F.C.C.  has  permitted  limitations  on  dark  fiber  possession  in 
similar  circumstances  as  follows: 

In  addition,  [parties  to  the  action]  argue 
that  requiring  incumbent  LECs  to 
unbundle  fiber  will  reduce  their  incentive 


Section  251(c)(3). 

“ In  the  Matter  of  Implementation  of  the  Local  Competition  Provisions  of  the 
Telecommunications  Act  of  1996,  16  F.C.C.  1724,  paragraph  326  (1999)  (Third  Report  and 
Order  and  Fourth  Notice  of  Proposed  Rulemaking)  (‘‘LINE  remand  order”). 
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to  build  fiber  loops  in  the  first  place.  We 
remain  skeptical  that  this  is  the  case, 
because  incumbents  face  loop 
unbundling  obligations  no  matter  which 
technology  they  deploy.  We  note, 
however,  that  the  Texas  commission 
has  already  established  moderate 
restrictions  governing  the  availability 
dark  fiber.  We  do  not  wish  to  disturb  the 
reasonable  limitations  and  technical 
parameters  for  dark  fiber  unbundling 
that  Texas  or  other  states  may  have  in 
place.  If  incumbent  LECs  are  able  to 
demonstrate  to  the  state  commission 
that  unlimited  access  to  unbundled  dark 
fiber  threatens  their  ability  to  provide 
service  as  a carrier  of  last  resort,  state 
commissions  retain  the  flexibility  to 
establish  reasonable  limitations 
governing  access  to  dark  fiber  loops  in 
their  states. 

Global  argues  that,  under  that  language,  ATT  must  show  impairment  of 
its  duties  as  carrier  of  last  resort.  ATT  argues  that,  in  context,  the  factors 
that  the  F.C.C.  lists  are  sufficient,  but  not  necessary,  support  for 
reasonable  regulation  of  dark  fiber  possession.  ATT  is  correct. 

Global  offers  no  policy  support  for  its  scheme  and  the 
Commission  can  find  none.  The  only  advantage  possible  is  to  Global. 
Possession  of  dark  fiber  allows  Global  to  sublease  it  to  competitors. 

But  if  a CLEG  can  possess  only  a limited  amount  of  available 
dark  fiber,  and  must  use  it  or  lose  it  in  a reasonable  time,  other  CLECs 
and  the  ILEC  can  have  access  to  dark  fiber.  ATT  argues  that  the  amount 
and  duration  of  dark  fiber  possession  are  legitimate  concerns  that 
support  reasonable  limitations,  and  that  such  reasonable  limitations 
include  those  set  forth  in  ATT’s  proposed  contract  language.  Global 
argues  that  ATT’s  language  does  not  follow  any  F.C.C.  regulation,  but 
ATT’s  language  does  follow  F.C.C.  authority. 

ATT  cites  an  F.C.C.  regulation  reiterating  the  federal  statutory 
requirement  of  just,  reasonable,  and  nondiscriminatory  terms  and 

Id.  at  paragraph  199  (footnote  omitted). 
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conditions. ^"^ATT  aiso  cites  an  F.C.C.  decision,  which  describes  the 
ATT’s  arguments  as  ‘legitimate  concerns”  as  foiiows: 

[T]he  Texas  Commission  aiiows 
incumbent  LECs,  upon  estabiishing 
need  to  the  satisfaction  of  the  state 
commission,  to  revoke  ieased  fiber  from 
competitive  LECs  with  12  months 
notice.  The  Texas  commission's  dark 
fiber  unbundiing  ruies  aiso  aiiow 
incumbent  LECs  to  take  back 
underused  (iess  than  OC-12)  fiber,  and 
forbid  competitors  in  any  two  year 
period  from  ieasing  more  than  25%  of 
the  dark  fiber  in  a given  segment  of  the 
network.  We  beiieve  the  measures 
estabiished  by  the  Texas  PUC  address 
the  incumbent  LECs  iegitimate 
concerns. 

Further,  in  that  same  decision,  the  F.C.C.  aiiows: 

State  commissions  ...  to  estabiish 
reasonabie  iimits  governing  access  to 
dark  fiber  if  incumbent  LECs  can  show 
that  they  need  to  maintain  fiber 
reserves.  [®®] 

That  ianguage  describes  a reguiatory  remedy,  and  the  parties  cite  no 
corresponding  provision  in  the  Commission’s  reguiations,  but  ATT  has 
shown  the  need  for  such  provisions  by  evidence  of  record. 

ATT  submits  the  foiiowing  ianguage: 

10.4.3.  CLEC  wiii  not  obtain  any  more 
than  twenty-five  (25%)  percent  of  the 
spare  UNE  Dedicated  Transport  Dark 
Fiber  contained  in  the  requested 
segment  during  any  two-year  period. 

10.7.2.  Shouid  CLEC  not  utiiize  the  fiber 
strand(s)  subscribed  to  within  the  tweive 
(12)  month  period  foiiowing  the  date 
AT&T-21  STATE  provided  the  fiber(s). 


47  CFR  Section  51 .307(a). 

UNE  remand  order  at  3696,  fn.  694. 

“ Id.,  part  II,  fourth  paragraph,  seventh  bullet  point. 
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AT&T-21  STATE  may  revoke  CLEC’s 
access  to  the  UNE  Dedicated  Transport 
Dark  Fiber  and  recover  those  fiber 
faciiities  and  return  them  to  AT&T- 
21  STATE’S  inventory. 

That  ianguage  is  simiiar  to  ianguage  that  the  Commission  adopted  in  a 
previous  decision. Giobai  submits  no  proposed  contract  ianguage  for 
this  issue. 

Giobai  cites  no  authority  to  the  contrary,  and  has  shown  no 
grounds  for  a different  conciusion  on  this  record.  Giobai  has  shown  no 
prejudice  from  ATT’s  ianguage  and  the  Commission  conciudes  that  there 
is  none,  especiaiiy  because  Giobai  has  never  sought  dark  fiber 
possession  from  ATT.  Therefore,  the  Commission  conciudes  that 
existing  iaw  supports  ATT’s  position. 

The  Commission  conciudes  that  ATT’s  proposed  ianguage 
constitutes  “terms  and  conditions  that  are  just,  reasonabie,  and 
nondiscriminatory  so  the  Commission  decides  Issue  2 by  adopting 
ATT’s  proposed  ianguage. 

3.  Routine  Network  Modifications 

Issue  3 relates  to  Routine  Network  Modifications  (“RNMs”), 
which  describes  certain  materials  and  labor. 

A.  Summary 

The  parties  have  partly  resolved  Issue  3.  Since  the  beginning  of 
this  action,  the  parties  have  agreed  that  Global  should  pay  for  RNMs  not 
already  included  in  ATT’s  access  charges.  Until  the  conference,  Global 
denied  that  there  were  any  RNMs  not  already  included  in  ATT’s  access 
charges.  At  the  conference.  Global  stated  that  it  no  longer  disputes  that 
matter.  Nevertheless,  the  parties  still  disagree  as  to  the  language  that 
best  describes  the  coverage  of  RNMs. 

B.  Facts 

1.  RNMs  are  materials  and  labor  required  to  bring  Global’s 
signal  up  to  industry  standards.  RNMs  include  a repeater,  a device  that 
regenerates  a voice  signal  to  amplify  it  up  to  industry  standards.  Those 
devices  are  not  useful  for  providing  advanced  service. 


Southwestern  Bell  Telephone,  L.P.,  d/b/a  SBC  Missouri’s  Petition  for  Compulsory 
Arbitration  of  Unresolved  Issues  for  a Successful  Interconnection  Agreement  to  the 
Missouri  271  Agreement  (“M2A"),  Case  No.  TO-2005-0336  (June  21,  2005)  Final 
Arbitrator’s  Report,  Att.  III.A,  Part  6,  Detailed  Language  Decision  Matrix,  CLEC  Coalition 
Issue  27  (Section  5.4.6.2),  aff’d  in  pertinent  part,  Arbitration  Order,  Juiy  1 1 , 2005. 

“ 47  use  Sections  252(b)(4)c  and  (c)1 ; and  251  (e)(2)B  and  (c)(2)(d). 
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2.  For  accountancy  purposes,  repeaters  and  associated 
devices  are  capitai  items,  not  operating  expenses.  Nevertheiess,  ATT’s 
charges  do  not  factor  in  repeaters  and  associated  devices.  That  is 
because  ATT’s  charges  inciude  oniy  costs  expected  in  the  future,  and 
future  capitai  items  wiii  not  inciude  repeaters. 

3.  The  procedures  of  individuai  case  basis  (“ICB”)  and  Speciai 
Construction  (“SC”)  process  are  teiecommunications  industry  standards 
for  determining  the  cost  of  various  matters  inciuding  RNMs.  The 
agreement  specifies  ICB  or  SC  for  certain  matters  and  inciudes  specific 
prices  for  others. 

C.  Law 

ATT  proposes  the  foiiowing  boided  ianguage: 

11.1.7  AT&T-22STATE  shaii  provide 
RNM  at  the  rates,  terms  and  conditions 
set  forth  in  this  Attachment  and  in  the 
Pricing  Scheduie  or  at  rates  to  be 
determined  on  an  individuai  case  basis 
(ICB)  or  through  the  Special 
Construction  (SC)  process;  provided, 
however,  that  AT&T-22STATE  will 
impose  charges  for  RNM  only  in 
instances  where  such  charges  are  not 
included  in  any  costs  already  recovered 
through  existing,  applicable  recurring 
and  non-recurring  charges.  The  Parties 
agree  that  the  RNM  for  which  AT&T- 
22STATE  is  not  recovering  costs  in 
existing  recurring  and  non-recurring 
charges,  and  for  which  costs  wiii  be 
imposed  on  CLEC  as  an  iCB/SC 
inciude,  but  are  not  iimited  to:  (i) 
adding  an  equipment  case,  (ii)  adding 
a doubier  or  repeater  inciuding 
associated  iine  card(s),  and  (iii) 
instaiiing  a repeater  sheif,  and  any 
other  necessary  work  and  parts 
associated  with  a repeater  sheif. 

Global  submits  no  proposed  contract  language  of  its  own  for  this  issue 
but  argues  that  the  disputed  language  introduces  more  vagueness  than 
clarity. 
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Global  is  correct.  The  named  items  no  ionger  add  ciarity  since 
Giobai  ceased  to  deny,  and  the  Commission  has  found,  that  none  are 
inciuded  in  ATT’s  recurring  and  non-recurring  charges.  Aiso,  by  naming 
items  for  ICB/SC  “without  iimitation,”  ATT  caiis  into  question  the  Pricing 
Scheduie. 

The  Commission  conciudes  that  the  disputed  ianguage 
derogates  the  agreement’s  other  “terms  and  conditions  that  are  just, 
reasonabie,  and  nondiscriminatory  so  the  Commission  decides 
Issue  3 by  adopting  neither  party’s  disputed  ianguage  and  imposes  oniy 
the  undisputed  ianguage. 

IV.  Order 

The  Commission  resoives  the  issues  by  adopting  the  foiiowing 
ianguage  for  the  agreement. 

1 . Intercarrier  Compensation  for  Certain  IP  Traffic 

6.14.1.  For  purposes  of  this  Agreement 
oniy.  Switched  Access  Traffic  shaii 
mean  aii  traffic  that  originates  from  an 
End  User  physicaiiy  iocated  in  one  (1) 
iocai  exchange  and  deiivered  for 
termination  to  an  End  User  physicaiiy 
iocated  in  a different  iocai  exchange 
(exciuding  traffic  from  exchanges 
sharing  a common  mandatory  iocai 
caiiing  area  as  defined  in  AT&T- 
22STATE’s  iocai  exchange  tariffs  on  fiie 
with  the  appiicabie  state  commission). 

Consistent  with  Missouri  iaw 
interconnected  voice  over  Internet 
protocol  traffic  that  is  not  within  one 
local  exchange  is  subject  to  access 
charges  as  is  any  other  switched  traffic, 
regardless  of  format.  Notwithstanding 
anything  to  the  contrary  in  this 
Agreement,  all  Switched  Access  Traffic 
shall  be  delivered  to  the  terminating 
Party  over  feature  group  access  trunks 
per  the  terminating  Party’s  access 
tariff(s)  and  shall  be  subject  to 


47  use  Sections  252(b)(4)c  and  (c)1 ; and  251  (e)(2)B  and  (c)(2)(d). 
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applicable  intrastate  and  interstate 
switched  access  charges.  However,  in 
states  where  applicable  law  provides, 
such  compensation  shall  not  exceed  the 
compensation  contained  in  the 
respective  AT&T-22STATE  tariff  in 
whose  exchange  area  the  End  User  is 
located,  provided,  however,  the 
following  categories  of  Switched  Access 
Traffic  are  not  subject  to  the  above 
stated  requirement  relating  to  routing 
over  feature  group  access  trunks[.] 

2.  Dark  Fiber  Possession 

10.4.3.  CLEG  will  not  obtain  any  more 
than  twenty-five  (25%)  percent  of  the 
spare  UNE  Dedicated  Transport  Dark 
Fiber  contained  in  the  requested 
segment  during  any  two-year  period. 
10.7.2.  Should  CLEG  not  utilize  the  fiber 
strand(s)  subscribed  to  within  the  twelve 
(12)  month  period  following  the  date 
AT&T-21  STATE  provided  the  fiber(s), 
AT&T-21  STATE  may  revoke  GLEG’s 
access  to  the  UNE  Dedicated  Transport 
Dark  Fiber  and  recover  those  fiber 
facilities  and  return  them  to  AT&T- 
21  STATE’S  inventory. 

3.  Routine  Maintenance  Equipment 

11.1.7.  AT&T-22STATE  shall  provide 
RNM  at  the  rates,  terms  and  conditions 
set  forth  in  this  Attachment  and  in  the 
Pricing  Schedule  or  at  rates  to  be 
determined  on  an  individual  case  basis 
(IGB)  or  through  the  Special 
Gonstruction  (SG)  process;  provided, 
however,  that  AT&T-22STATE  will 
impose  charges  for  RNM  only  in 
instances  where  such  charges  are  not 
included  in  any  costs  already  recovered 
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through  existing,  appiicabie  recurring 
and  non-recurring  charges. 

Ciayton,  Chm.,  Davis,  Jarrett,  Gunn, 
and  Kenney,  CC.,  concur. 

Jordan,  Senior  Reguiatory  Law  Judge 

'NOTE:  See  page  1 18  for  another  order  in  this  case. 

V.  Appendix:  Appearances 

For  petitioner, 

Southwestern  Beii  Teiephone  Company  d/b/a  AT&T  Missouri: 

Jeffrey  E.  Lewis, 

Leo  J.  Bub,  and 
Robert  Gryzmaia, 

One  AT&T  Center,  Room  3518, 

St.  Louis  MO  63101. 

For  respondents, 

Giobai  Crossing  Locai  Services,  Inc.  and 
Global  Crossing  Telemanagement  Inc.: 

Mark  Johnson  and 
Lisa  Gilbreath,  with 
Sonnenschein,  Nath  & Rosenthal, 

4520  Main  Street  Suite  1100 
Kansas  City  MO  641 1 1 . 

R.  Edward  Price,  Senior  Counsel  with 
Global  Crossing  Local  Services,  Inc.  and 
Global  Crossing  Telemanagement  Inc. 

225  Kenneth  Drive 
Rochester,  NY  14623. 

For  the  Missouri  Public  Service  Commission, 

Arbitrator:  Daniel  Jordan,  Senior  Regulatory  Law  Judge. 
Arbitrator’s  Advisory  Staff: 


KCP&L  GREATER  MISSOURI  OPERATIONS  COMPANY 


20  Mo.  P.S.C.  3d 


85 


Colleen  M.  Dale,  Senior  Staff  Counsel. 

William  Voight,  Supervisor,  Rates  and  Tariffs. 

Myron  Couch,  Utility  Operations  Technical  Specialist  II. 
Dana  Parish,  Utility  Policy  Analyst. 


In  the  Matter  of  KCP&L  Greater  Missouri  Operations  Company  for 
Authority  to  Implement  Rate  Adjustments  Required  by  4 CSR  240- 
20.090(4)  and  the  Company’s  Approved  Fuel  and  Purchased  Power 
Cost  Recovery  Mechanism 

File  No.  EO-2008-0216 
Decided  December  22,  2010 

Evidence,  Practice,  And  Procedure  §27.  Law  of  the  case  bars  the  Commission  from  re- 
trying a matter  on  which  Court  of  Appeais  reversed  Commission’s  decision. 

ORDER  DENYING  REQUEST  TO  TAKE  ADDITIONAL  EVIDENCE 
REGARDING  RETROACTIVE  RATEMAKING  AND  DIRECTING  THE 
FILING  OF  PROPOSED  PROCEDURAL  SCHEDULE 


This  case  is  before  the  Commission  on  remand  from  the 
Missouri  Western  District  Court  of  Appeals  of  the  Commission’s  decision 
approving  the  fuel  adjustment  clause  revision  tariffs  (FAC  tariffs)  of 
Aquila,  Inc.  (n.k.a.  KCP&L  Greater  Missouri  Operations  Company  and 
referred  to  in  this  order  as  “Aquila”  or  “GMO”).  The  Cole  County  Circuit 
Court  issued  its  Mandate  which  “vacates  the  PSC’s  Order  and  remands 
for  future  proceedings  consistent  with  the  Court  of  Appeals  opinion.”  It  is 
the  interpretation  of  that  remand  and  a determination  of  what 
proceedings  should  be  held  that  the  Commission  will  address  in  this 
order.  In  preparation  for  this  determination,  the  parties  have  submitted 
initial  and  reply  briefs  and  presented  oral  arguments  regarding  their 
positions  and  what  action  is  needed  by  the  Commission  to  comply  with 
the  Courts’  orders. 

I.  Should  the  Commission  take  additional  evidence,  in  order  to 
explain  why  its  earlier  decision  approving  tariffs  effective  March  1, 
2008,  was  not  retro-active  ratemaking? 

GMO  argues  that  because  the  Court  stated,  “Nothing  in  the 
Commission’s  Order  even  attempts  to  justify  its  disregard  of  the 
applicable  statutory  language  and  the  prohibition  on  retroactive 
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ratemaking  . . . the  Commission  is  abie  to  fix  its  order  by  inciuding 
evidence  and  additionai  findings  of  fact  which  wiii  justify  its  position. 
GMO  wants  the  Commission  to  take  additionai  evidence  regarding  the 
effect  of  the  Juiy  5,  2007  tariffs  versus  the  effect  of  the  March  1 , 2008 
tariffs.  GMO  argues  that  because  the  2007  tariffs  were  “pro  forma”  tariffs 
containing  oniy  zeros  in  the  adjustment  amounts,  the  customers  couid 
not  have  known  any  more  on  Juiy  5,  2007,  than  on  June  1,  2007,  about 
how  to  caicuiate  their  rates  under  the  FAC  ciause.  It  was  not  until  March 

I,  2008,  that  tariffs  with  actual  rates  became  effective.  Thus,  GMO 
believes  that  the  Commission  can  take  this  additional  evidence  and 
explain  to  the  Court  of  Appeals  that  this  was  not  retroactive  ratemaking. 

Public  Counsel  argues  that  even  if  the  Commission  agrees  that 
the  Court  of  Appeals  made  the  wrong  decision,  there  is  nothing  the 
Commission  can  do  now  that  the  appeal  is  final.  The  opinion  is  final  and 
this  is  the  law  of  this  case.  Therefore,  the  Commission  must  simply  undo 
its  unlawful  actions  by  determining  how  much  money  should  be  refunded 
to  ratepayers  and  under  what  mechanism.  The  interveners,  Ag 
Processing,  Inc.,  and  Sedalia  Industrial  Energy  Users  Association,  agree 
with  Public  Counsel. 

Staff  agrees  that  the  Court  of  Appeals  decision  has  found  the 
Commission’s  order  unlawful  and  no  additional  evidence  should  be  taken 
in  an  attempt  to  fix  the  order  with  additional  findings  of  fact.  Staff 
disagrees  that  the  Commission  can  order  any  type  of  refund. 

As  GMO  argues,  the  Court  of  Appeals  did  state  that  the 
Commission’s  order  did  not  explain  why  its  decision  was  not  retroactive 
ratemaking.  The  Court  of  Appeals  was  clear,  however,  when  it  said, 
“any  adjustment  to  the  cost  of  electricity  based  on  electricity  that  had 
already  been  consumed  by  Aquila  customers  prior  to  the  effective  date 
clearly  constitutes  retroactive  ratemaking.”  The  Court  of  Appeals  was 
also  very  clear  that  the  accumulation  period  could  not  begin  before  the 
tariff  effective  date.  To  do  so,  according  to  the  Court  of  Appeals  is 
retroactive  ratemaking.  Thus,  the  Commission  will  not  take  additional 
evidence  on  this  point.  GMO’s  request  for  hearing  on  this  issue  is 
denied. 

II.  What  further  Commission  proceedings  are  necessary? 

Having  decided  not  to  take  additional  evidence  on  why  this  is  not 
retroactive  ratemaking,  the  Commission  must  now  determine  what 
further  proceedings  are  necessary  in  this  matter.  Still  at  issue  in  the 
case  are:  1)  the  date  that  the  initial  accumulation  period  begins;  2) 
whether  the  Commission  has  the  authority  to  order  a refund  or 
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adjustment  in  a future  FAC  period  for  the  over-coiiection;  3)  what  the 
amount  of  the  refund  or  adjustment  is;  and  4)  the  exact  mechanism  for  a 
refund  or  adjustment.  These  items  at  issue  wiii  require  the  taking  of 
additionai  evidence  or  argument.  Therefore,  the  Commission  wiii  direct 
the  parties  to  fiie  proposed  procedurai  scheduies  inciuding  a hearing  for 
the  taking  of  additionai  evidence. 

THE  COMMISSION  ORDERS  THAT: 

1.  GMO’s  motion  to  take  additionai  evidence  regarding 
the  issue  of  retroactive  rate-making  is  denied. 

2.  No  iater  than  January  12,  2011,  the  parties  shaii  fiie 
either  jointiy  or  separateiy  proposed  procedurai  scheduies  which  inciude 
dates  for  a hearing  and  the  taking  of  additionai  arguments  on  the  issues 
set  out  above. 

3.  This  order  shaii  become  effective  upon  issuance. 

Ciayton,  Chm.,  Gunn  and  Kenney,  CC., 
concur. 

Davis,  C.,  dissents;  separate  dissenting 
opinion  may  foiiow. 

Jarrett,  C.,  dissents,  with  separate  dissenting 
opinion  to  foiiow. 

Dippeii,  Deputy  Chief  Reguiatory  Law  Judge 

'NOTE:  At  time  of  publication,  no  opinion  of  Commissioner  Davis  has  been  filed. 


DISSENTING  OPINION  OF  COMMISSIONER  TERRY  M.  JARRETT  IN 
THE  ORDER  DENYING  REQUEST  TO  TAKE  ADDITIONAL  EVIDENCE 
REGARDING  RETROACTIVE  RATEMAKING  AND  DIRECTING  THE 
FILING  OF  PROPOSED  PROCEDURAL  SCHEDULE 


I respectfuiiy  dissent  because  I beiieve  that  the  KCP&L  Greater 
Missouri  Operations  Company  (GMO)  shouid  be  aiiowed  to  present 
additionai  evidence  on  aii  issues  reiating  to  the  Court  of  Appeais  opinion, 
inciuding  evidence  on  the  retroactive  ratemaking  issue,  and  not  just  on 
the  issues  that  the  majority  aiiowed  in  the  Order. 

GMO  (then  Aquiia)  was  the  first  company  to  fiie  for  a Fuei 
Adjustment  Ciause  (FA  C)  under  section  386.266,  RSMo.  Cum.  Supp. 
2009.  This  statute,  enacted  in  2005,  changed  the  reguiatory  iandscape  in 
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Missouri  as  far  as  rate  adjustment  mechanisms,  inciuding  fuei  costs.  The 
statute  was  enacted  in  response  to  the  Supreme  Court  of  Missouri's 
decision  in  State  ex  rei.  Utiiitv  Consumers'  Councii  of  Missouri,  Inc,  v. 
PSC,  585  S.W.2d  41  (Mo.  bane  1979)(the  UCCM  case).  That  case  held 
that  a FAC  was  beyond  the  statutory  authority  of  the  PSC.  Section 
386.266  in  effect  overruled  a portion  of  the  UCCM  case  by  allowing  the 
Commission  to  approve  rate  schedules  authorizing  an  interim  energy 
charge,  or  periodic  rate  adjustments  outside  of  general  rate  proceedings 
to  reflect  increases  and  decreases  in  prudently  incurred  fuel  and 
purchased-power  costs,  including  transportation. 

The  present  case  offered  several  issues  of  first  impression  to  the 
Commission,  and  subsequently  the  Courts.  It  is  possible  that  a full  and 
complete  record  was  not  developed  to  adequately  address  the  changes 
enacted  by  section  386.266,  including  the  difference  between  "rates"  and 
"rate  adjustment  mechanisms."  Given  that  the  Court  of  Appeals  may  not 
have  had  a full  and  complete  record  on  which  to  base  its  decision,  I 
would  afford  GMO  the  opportunity  to  present  additional  evidence  on  this 
important  issue,  especially  since  the  Commission  will  be  taking  additional 
evidence  on  other  issues.  Due  process  requires  that  the  company  have 
an  opportunity  to  be  heard. 


Director  of  the  Manufactured  Housing  and  Moduiar  Units  Program 
of  the  Pubiic  Service  Commission  v.  5 Star  Homes  and 
Deveiopment  Company,  inc. 

File  No.  MC-20 10-0311 
Decided  December  12,  2010 

Manufactured  Housing  §4.  Under  Section  700.100.2,  RSMO,  the  Commission  may 
consider  a complaint  charging  a registered  manufactured  housing  dealer  with  failure  to 
arrange  for  proper  initial  setup  of  any  modular  home. 

Manufactured  Housing  §17.  Under  Commission  rule  4 CSR  240-123.095(11),  failure  to 
pay  a re-inspection  fee  constitutes  grounds  for  the  denial,  suspension  or  revocation,  or 
placing  on  probation  of  a dealer’s  certificate  of  registration. 

Manufactured  Housing  §17.  Under  Section  700.100.2(6)  RSMO,  failure  to  arrange  for 
proper  initial  setup  of  a modular  home  constitutes  grounds  for  suspension,  revocation  or 
placing  on  probation  of  a manufactures  dealer  registration. 
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Manufactured  Housing  §19.  Under  Section  700.115.2  RSMo,  whoever  violated  any 
provision  of  Chapter  700,  RSMo,  shall  be  liable  to  the  state  of  Missouri  for  a civil  penalty  in 
an  amount  which  shall  not  exceed  $1 ,000  for  each  violation. 

REPORT  AND  ORDER 


Appearances 

Robert  S.  Berlin.  Deputy  General  Counsel,  P.O.  Box  360,  Jefferson 
City,  Missouri  65102,  for  Compiainant,  Staff  Counsei,  Independent  of  the 
Commission 

JUDGE:  Kennard  Jones,  Senior  Regulatory  Law  Judge 

Syllabus:  Through  this  Report  and  Order,  the  Commission  finds  in 

favor  of  the  Director  of  the  Manufactured  Housing  and  Moduiar  Units 
Program  of  the  Pubiic  Service  Commission  and  grants  to  the  Director  the 
requested  reiief,  which  inciudes  formai  non-renewai  of  the  deaier’s 
registration  and  authorization  to  seek  penaities  in  Circuit  Court. 
Background 

On  May  5,  2010,  Staff  Counsei  fiied  a compiaint  against  5 Star 
Homes  and  Deveiopment  Company,  Inc.  In  its  compiaint,  the  Director 
aiieged  that  5 Star  faiied  to  correct  code  vioiations  on  a home,  faiied  to 
arrange  for  setup  on  severai  homes,  and  faiied  to  pay  a re-inspection 
fee.  For  its  reiief,  the  Director  seeks  a formai  non-renewai  of  the 
company’s  deaier  registration  and  authorization  to  seek  penaities  in 
Circuit  Court. 

Aithough  not  represented,  the  company  fiied  a timeiy  response 
to  the  compiaint.  Thereupon,  the  Commission  notified^  the  company  that 
an  attorney  wouid  have  to  fiie  an  answer.  The  Commission  aiiowed  a 
considerabie  amount  of  time  to  eiapse.  Then,  on  August  31,  2010, 
Derek  Thrasher,  an  attorney  iicensed  to  practice  iaw  in  the  state  of 
Missouri,  fiied  an  entry  of  appearance  and  was  granted^  additionai  time 
to  fiie  an  answer. 

The  company  fiied  its  answer  on  September  7,  generaiiy 
asserting  its  5*'^  Amendment  right  against  seif-incrimination.  On 
September  29,  however,  Mr.  Thrasher  fiied  an  uncontested  Motion  to 
Withdraw.  Soon  thereafter,  the  Director  of  Manufactured  Housing 


^ Notice  of  Deficiency  issued  by  the  Commission  on  June  28. 

2 

Order  Granting  Additional  Time  issued  by  the  Commission  on  August  31 . 
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responded  to  Mr.  Thrasher’s  motion  and  moved  the  Commission  to 
determine  this  matter  on  the  pieadings.  The  Commission  then  granted 
the  motion  to  withdraw  and  set  an  evidentiary  hearing,  which  was  heid 
on  November  9.  Tweive  exhibits  were  received  into  evidence.  The 
president  of  5 Star  Homes,  Jeffrey  Kasten,  was  present  without  an 
attorney  and  stated  that  he  is  no  ionger  seeking  a iicense  to  be  in  the 
moduiar  homes  business.  The  Director  pointed  out  that  Mr.  Kasten  was 
representing  himseif  and  not  5 Star. 

Findings  of  Fact 

1.  5 Star  Homes  and  Deveiopment  Company,  Inc.,  is  a 
moduiar  unit  deaier  as  defined  in  Section  700.01 0(4).® 

2.  5 Star  Homes  was,  untii  December  31,  2009,  registered 
as  a iicensed  Manufactured  Home  or  Moduiar  Unit  Deaier."^ 

3.  The  Director  inspected  the  home  of  Jeff  and  Ann  Grady 
on  November  24,  2009.® 

4.  The  Director  conducted  a re-inspection  of  the  home  of 
Jeff  and  Ann  Grady  on  January  5,  2010.® 

5.  The  Director  made  a second  re-inspection  of  the  Grady 
Home  of  March  19,  2010.^ 

6.  Code  vioiations,  discovered  by  the  Director  during 
inspection,  were  not  corrected  by  5 Star.® 

7.  The  Director  sent  a finai  notice,  dated  March  11,  2010, 
to  5 Star  in  an  attempt  to  get  a response  concerning  four  consumer 
compiaint  received  by  the  Director.® 

8.  On  November  3,  2009,  the  Director  sent  a ietter  to  5 Star 
notifying  the  company  of  a consumer  compiaint  from  Timothy  and  Donna 
Gordon,  urging  the  company  to  correct  the  probiems.^® 

9.  5 Star  faiied  to  effect  deiivery  and  setup  of  the  Gordon 
Famiiy  Home." 


3 

Exhibit  12,  Complaint. 

4 

Answer  to  Complaint,  paragraph  3. 

® Transcript,  page  13,  lines  5-11,  Exhibit  1. 

® Transcript,  page  15,  line  4-14.,  Exhibit  2. 

Transcript,  page  18,  line  9 - page  19,  line  16.  Exhibit  3A. 
® Transcript,  page  15-19. 

9 

Transcript,  page  19,  line  17-  page  20,  line  7.  Exhibit  3. 
Transcript,  page  20,  line  15-  page  21,  line  5.  Exhibit  4. 
Transcript,  page  21,  line  22-  page  22,  line  9.  Exhibit  5. 
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1 0.  On  November  3,  2009,  the  Director  sent  a letter  to  5 Star 
notifying  the  company  as  a consumer  complaint  from  Kenneth  White, 
urging  the  company  to  correct  the  problems. 

11.  5 Star  failed  to  effect  delivery  and  setup  of  the  Kenneth 
White  Home.^^ 

12.  On  February  1,  2010,  the  Director  notified  5 Star  of  a 
consumer  complaint  from  Michelle  and  Hans  Mugler.^"* 

13.  5 Star  failed  to  effect  delivery  and  setup  of  the  Mugler 

Home.^^ 

14.  The  Director  sent  5 Star  an  invoice,  dated  January  11, 
201 0,  in  the  amount  of  $200  for  the  re-inspection  of  the  Grady  home.^® 

1 5.  5 Star  did  not  pay  the  re-inspection  fee  of  $200.^^ 

16.  On  January  25,  2010  the  Director  received  an 
application  for  renewal  of  5 Star’s  dealer  registration.^® 

17.  Because  of  multiple  outstanding  consumer  complaints 
and  the  inability  to  contact  5 Star  to  verify  the  company’s  primary 
business  address,  the  Director  did  not  renew  5 Star’s  license."® 
Conclusions  of  Law 

1.  The  Commission  has  jurisdiction  over  manufactured  and 
modular  unit  homes  dealers  under  Chapter  700,  RSMo. 

2.  Because  5 Star  is  a modular  unit  home  dealer,  the 
Commission  has  jurisdiction  over  5 Star. 

3.  Under  Section  700.100.2,  RSMo,  the  Commission  may 
consider  a complaint  charging  a registered  dealer  with  failure  to  arrange 
for  proper  initial  setup  of  any  new  or  used  unit  sold.  Because  the 
Director  has  alleged  such  failure  with  regard  to  5 Star,  the  Commission 
has  jurisdiction  over  this  subject  matter. 

4.  Through  Commission  rule  4 CSR  240-123.020,  the 
Commission  has  delegated  its  authority  under  Chapter  700,  RSMo,  to 
the  Director  through  Commission  rule  4 CSR  240-123.020. 


Exhibits. 

1 3 

Transcript,  page  23,  line  3-12.  Exhibits  6 and  7. 
Exhibits. 

Transcript,  page  24,  lines  16-22.  Exhibits  8 and  9. 
Exhibit  10. 

Transcript,  page  29,  lines  2-12. 

^®  Exhibit  11. 

19 

Transcript,  page  30,  lines  5-1 1 . 
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5.  Under  Commission  ruie  4 CSR  230-123.095  the 
Commission  may  asses  to  5 Star  a re-inspection  fee  associated  with  the 
Grady  Home.  The  Director,  by  its  deiegated  powers,  assessed  to  5 Star 
a fee  of  $200,  as  authorized  by  4 CSR  240.123.095(9),  for  the  re- 
inspection. 

6.  Under  Commission  ruie  4 CSR  240-123.095(11),  faiiure 
to  pay  a re-inspection  fee  constitutes  grounds  for  the  deniai,  suspension 
or  revocation,  or  piacing  on  probation  of  a deaier’s  certificate  of 
registration.  Because  5 Star  has  faiied  to  pay  the  re-inspection  fee 
associated  with  the  Grady  Home,  the  Commission  wiii  not  renew  the 
company’s  deaier  registration. 

7.  For  its  faiiure  to  correct  code  vioiations  with  regard  to  the 
Grady  Home,  5 Star  has  vioiated  Section  700.045(5). 

8.  Under  Section  700.100.3(6)  faiiure  to  arrange  for  proper 
initiai  setup  of  a moduiar  home,  constitutes  grounds  the  suspension, 
revocation  or  piacing  on  probation  of  a manufacturers  deaier  registration. 

9.  Under  Section  700.115.2  RSMo,  whoever  vioiates  any 
provision  of  Chapter  700  shaii  be  iiabie  to  the  state  of  Missouri  for  a civii 
penaity  in  an  amount  which  shaii  not  to  exceed  one  thousand  doiiars  for 
each  such  vioiation.  5 Star  has  vioiated  Section  700.100.3(6),  and 
700.045(5)  of  Chapter  700  and  is  iiabie  for  civii  penaities  consistent  with 
the  facts  of  this  case. 

Decision 

The  Commission  wiii  ruie  in  favor  of  the  Director.  Because  5 
Star  has  not  compiied  with  the  reievant  Missouri  Statutes  and 
Commission  ruies,  the  Commission  wiii  not  renew  the  company’s 
registration.  Further,  the  Commission  wiii  authorize  its  Generai  Counsei 
to  seek  penaities  in  Circuit  Court,  consistent  with  the  facts  of  this  case 
and  the  reievant  iaw. 

THE  COMMISSION  ORDERS  THAT: 

1.  The  deaier  registration  of  5 Star  Homes  and 
Deveiopment  Company,  Inc.  shall  not  be  renewed. 

2.  The  General  Counsel  of  the  Missouri  Public  Service 
Commission  is  authorized  to  seek  penalties  in  Circuit  Court,  consistent 
with  the  facts  of  this  case  and  the  controlling  law. 

3.  This  order  shall  become  effective  on  January  1 , 201 1 . 
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4.  This  case  shall  be  closed  on  January  2,  201 1 . 

Clayton,  Chm.,  Davis,  Jarrett, 

Gunn,  and  Kenney,  CC.,  concur  and 
certify  compliance  with  the  provisions 
of  Section  536.080,  RSMo. 


The  Staff  of  the  Missouri  Pubiic  Service  Commission  v.  Laciede  Gas 
Company,  Laciede  Energy  Resources  and  The  Laciede  Group 

File  No.  GC-2011-0098 
Decided  December  22,  2010 

Evidence,  Practice  and  Procedures  §24.  When  disposing  of  a matter  on  the  pieadings 
the  facts  alieged  in  the  chaiienged  pieading  are  accepted  as  true.  If  those  assumed  facts 
are  insufficient  as  a matter  of  law  a judgment  on  the  pleadings  is  appropriate. 

Gas  §36.  Alleging  the  existence  of  circumstances  that  are  expressly  allowed  by  the  affiliate 
transactions  rule  does  not  allege  a violation  of  that  rule  and  does  not  state  a claim  upon 
which  relief  can  be  granted. 

ORDER  DiSMiSSiNG  STAFF’S  SECOND  AMENDED  COMPLAiNT 
AGAiNST  LACLEDE  ENERGY  RESOURCES,  iNC„  AND  THE 
LACLEDE  GROUP,  iNC. 

On  October  6,  2010,  the  Commission’s  Staff  filed  a complaint 
against  Laclede  Gas  Company,  Laclede  Energy  Resources,  Inc.,  and 
The  Laclede  Group,  Inc.^  Laclede  Gas  Company  is  a natural  gas 
distribution  utility  in  eastern  Missouri  and  is  regulated  by  this 
Commission  as  a gas  corporation  as  defined  by  Section  386.020(18) 
RSMo  (Supp.  2009).  Staffs  complaint  also  names  The  Laclede  Group 
and  Laclede  Energy  Resources  as  respondents.  Laclede  Energy 
Resources  is  a gas  marketing  company  that  is  not  regulated  by  this 
Commission.  The  Laclede  Group  is  a holding  company  that  wholly  owns 
both  Laclede  Gas  Company  and  Laclede  Energy  Resources,  as  well  as 
other  affiliated  companies  that  are  not  named  as  respondents  in  this 
complaint.  It  also  is  not  regulated  by  this  Commission. 


' Staff  first  amended  its  complaint  on  October  7 to  include  a more  specific  prayer  for  relief. 
The  Commission  granted  Staff’s  motion  for  leave  to  amend  its  complaint  on  November  12. 


LACLEDE  GAS  COMOPANY,  LACLEDE  ENERGY  RESOURCES,  AND 
THE  LACLEDE  GROUP,  INC. 


94  20  Mo.  P.S.C.  3d 

Laclede  Gas  Company  filed  its  answer  and  a motion  to  dismiss 
count  2 of  Staffs  complaint  on  November  8.  On  the  same  day,  Laclede 
Energy  Resources  and  The  Laclede  Group  filed  a separate  answer  and 
a motion  to  dismiss  Staffs  complaint  as  to  those  two  respondents.  Staff 
responded  on  November  22  by  filing  two  pleadings.  The  first  is 
denominated  “Staffs  Answer  to  Laclede’s  Motion  to  Dismiss.”  The 
second  is  entitled  “Staffs  Response  to  Laclede  Gas  Company’s  Motion 
to  Dismiss  Count  II,  The  Laclede  Group  and  Laclede  Energy  Resources’ 
Motion  to  Dismiss  and  Amended  Complaint.”  Staff  did  not  request  leave 
to  file  this  second  amended  complaint. 

Laclede  Energy  Resources  and  The  Laclede  Group  responded 
to  Staff’s  second  amended  complaint  on  November  30  by  filing  a joint 
motion  asking  the  Commission  to  dismiss  that  complaint  as  it  concerns 
Laclede  Energy  Resources  and  The  Laclede  Group.  Those  two  parties 
further  responded  on  December  2 by  filing  their  answer  and  affirmative 
defenses  to  Staffs  second  amended  complaint.  Laclede  Gas  Company 
did  not  initially  respond  to  Staffs  amended  complaint. 

On  December  3,  the  Commission,  acting  on  its  own  motion, 
granted  Staff  leave  to  file  its  second  amended  complaint.  In  the  same 
order,  the  Commission  required  Laclede  Gas  Company  to  file  its  answer 
to  Staffs  second  amended  complaint  by  December  10,  and  gave 
Laclede  Gas  Company  leave  to  file  a new  motion  to  dismiss  all  or  part  of 
that  second  amended  complaint  if  it  wished  to  do  so. 

Laclede  Gas  Company  filed  its  Answer  to  Staffs  Second 
Amended  Complaint,  Motion  to  Dismiss  Counts  I and  V,  and 
Counterclaim  on  December  10.  The  Commission  will  address  that 
pleading  in  a separate  order.  This  order  will  address  only  the  joint 
motion  to  dismiss  filed  by  The  Laclede  Group  and  Laclede  Energy 
Resources. 

The  Commission  has  the  authority  to  decide  this  matter  on  the 
pleadings  pursuant  to  Commission  Rule  4 CSR  240-2.117(2),  which 
states: 

Except  in  a case  seeking  a rate  increase  or  which  is 
subject  to  an  operation  of  law  date,  the  commission  may, 
on  its  own  motion  or  on  the  motion  of  any  party,  dispose 
of  all  or  any  part  of  a case  on  the  pleadings  whenever 
such  disposition  is  not  otherwise  contrary  to  law  or 
contrary  to  the  public  interest. 

The  Commission’s  rules  do  not  establish  standards  for  when  it  is 
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appropriate  to  dispose  of  a case  on  the  pieadings,  so  the  Commission 
wiii  instead  iook  to  Missouri’s  civii  procedures  for  guidance. 

In  indicating  when  a case  may  be  disposed  on  the  pieadings,  the 
Missouri  Supreme  Court  has  stated  that  for  purposes  of  the  motion,  aii 
facts  stated  in  the  chaiienged  pieading  are  accepted  as  true.  If  those 
assumed  facts  are  insufficient  as  a matter  of  iaw,  the  triai  court  may 
properiy  grant  a motion  for  judgment  on  the  pieadings.^ 

Laciede  Energy  Resources  and  The  Laciede  Group  contend 
Staffs  second  amended  compiaint  against  them  shouid  be  dismissed 
because  it  faiis  to  aiiege  any  vioiation  of  iaw  or  reguiation  by  either 
company,  and  thus  faiis  to  state  a ciaim  upon  which  reiief  can  be 
granted. 

Staffs  second  amended  compiaint  contains  five  counts.  Count  I 
of  that  amended  compiaint  aiieges  The  Laciede  Group  is  affiiiated  with 
Laciede  Gas  Company  and  Laciede 

Energy  Resources.  It  also  alleges  The  Laclede  Group  and  Laclede 
Energy  Resources  are  subject  to  the  Commission’s  jurisdiction  because 
The  Laclede  Group  signed  a stipulation  and  agreement  in  an  earlier 
case,  GM-2001-342,  in  which  the  Commission  approved  a holding 
company  corporate  structure  for  The  Laclede  Group  and  the  affiliated 
companies  it  owns.  Staff  further  alleges  the  stipulation  and  agreement 
requires  The  Laclede  Group  to  make  certain  books  and  records  available 
for  review  by  the  Commission’s  Staff  Finally,  Staff  alleges  The  Laclede 
Group,  Laclede  Energy  Resources,  and  Laclede  Gas  Company  must 
comply  with  the  requirements  of  the  Commission’s  affiliate  transaction 
rules.®  However,  despite  setting  out  the  above  described  assertions 
about  jurisdiction  and  the  responsibilities  of  the  companies.  Count  I does 
not  allege  The  Laclede  Group,  Laclede  Energy  Resources,  or  Laclede 
Gas  Company  have  violated  any  provision  of  the  affiliate  transaction  rule 
or  any  other  statute  or  regulation.  Thus,  Count  I does  not  state  a claim 
against  The  Laclede  Group  or  Laclede  Energy  Resources. 

Count  II  of  Staff’s  second  amended  complaint  alleges  the  cost 
allocation  manual  prepared  and  submitted  by  Laclede  Gas  Company 
violates  the  Commission’s  affiliate  transaction  rules.  Staff  further  alleges 


^ State  ex  rel.  Nixon  v.  American  Tobacco  Co.,  Inc.,  34  S.W.3d  122,  134  (Mo  2000). 

^ Staff  also  alleges  that  the  respondents  must  comply  with  the  holding  of  State  ex  rel. 
Atmos  Energy  Corp.  v.  Public  Service  Com’n,  103  S.VV.3d  753  (Mo.  banc  2003).  That  case 
upheld  the  validity  of  the  Commission’s  affiliate  transaction  rules.  However,  in  doing  so,  the 
Supreme  Court  did  not  establish  any  additional  standards,  apart  from  the  requirements  of 
the  rules,  with  which  any  respondent  is  required  to  comply. 
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the  deficient  cost  aiiocation  manuai  aiiows  Laciede  Gas  Company  to  give 
Laciede  Energy  Resources  a prohibited  financiai  advantage.  Nothing  in 
the  count  makes  any  aiiegation  against  either  The  Laciede  Group  or 
Laciede  Energy  Resources,  and  thus  does  not  state  a ciaim  against 
either  company. 

Count  III  of  Staff’s  second  amended  complaint  alleges  Laclede 
Gas  Company  has  never  applied  to  the  Commission  for  approval  of  its 
cost  allocation  manual.  Count  IV  alleges  Laclede  Gas  Company  has  not 
annually  updated  its  cost  allocation  manual.  Again,  neither  count  makes 
an  allegation  against  The  Laclede  Group  or  Laclede  Energy  Resources 
and  does  not  state  a claim  against  either  company. 

Finally,  in  Count  V,  Staff  alleges  Laclede  Gas  Company  has 
violated  the  affiliate  transaction  rules  by  providing  confidential  market 
information  to  its  affiliate,  presumably  Laclede  Energy  Resources,  that 
was  not  available  to  non-affiliates.  Staff  alleges  Laclede  Gas  Company 
committed  this  violation  “by  permitting  Kenneth  J.  Neises,  who,  until 
September  30,  2010,  was  an  executive  officer  with  operational 
responsibilities  for  both  Laclede  [Laclede  Gas  Company]  and  LER 
[Laclede  Energy  Resources],  and  had  full  access  to  all  information  about 
both  entities.”  Staffs  complaint  does  not  allege  what  Mr.  Neises  was 
permitted  to  do,  but  presumably.  Staff  is  concerned  about  his  dual  role 
as  executive  officer  with  both  Laclede  Gas  Company  and  Laclede 
Energy  Resource.  The  only  specific  allegation  Staff  makes  about  Mr. 
Neises’  dual  role  is  that  he  signed  for  Laclede  Energy  Resources  in 
contracts  with  Laclede  Gas  Company. 

The  Laclede  Group  and  Laclede  Energy  Resources  do  not  deny 
that  Mr.  Neises  held  executive  positions  with  Laclede  Energy  Resources 
and  Laclede  Gas  Company.  However,  they  point  out  that  such  a dual 
management  role  is  allowed  to  exist  by  the  affiliate  transaction  rule. 
Specifically,  4 CSR  240-40.01 5(2)(B),  a provision  in  the  general  affiliate 
transaction  rule,  states: 

Except  as  necessary  to  provide  corporate 
support  functions,  the  regulated  gas  corporation  shall 
conduct  its  business  in  such  a way  as  not  to  provide  any 
preferential  service,  information  or  treatment  to  an 
affiliated  entity  over  another  party  at  any  time,  (emphasis 
added) 

The  rule  defines  corporate  support  as: 

joint  corporate  oversight,  governance,  support  systems 
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and  personnel,  involving  payroll,  shareholder  services, 
financial  reporting,  human  resources,  employee  records, 
pension  management,  legal  services,  and  research  and 
development  activities,  (emphasis  added)"* 

Thus,  the  affiliate  transaction  rule  specifically  contemplates  that  Mr. 
Neises  can  hold  dual  governing  roles  in  affiliated  companies. 

The  affiliate  transaction  rule  does  not  allow  Laclede  Gas 
Company  to  conduct  its  business  in  such  a way  as  to  provide  preferential 
information  or  treatment  to  an  affiliated  entity.  However,  Staffs 
complaint  does  not  allege  any  specific  conduct  by  The  Laclede  Group  or 
Laclede  Energy  Resources  that  would  violate  that  requirement  of  the 
rule.  Instead,  Staff  merely  asserts  that  through  its  shared  officers  and 
directors  and  especially  Mr.  Neises,  Laclede  Energy  Resources  would 
have  had  “full  access  to  information  about  Laclede’s  gas  operations”, 
and  asserts  that  it  is  “unrealistic”  to  think  that  a conflict  of  interest  can  be 
avoided  in  that  situation. 

Regardless  of  Staffs  opinion  about  how  realistic  the  affiliate 
transaction  rules  may  be,  those  rules  clearly  allow  for  the  existence  of 
shared  officers  and  directors.  By  merely  alleging  the  existence  of 
circumstances  that  are  expressly  allowed  by  the  affiliate  transaction 
rules.  Staff  has  not  alleged  a violation  of  those  rules,  and  has  not  stated 
a claim  upon  which  relief  against  Laclede  Energy  Resources  or  The 
Laclede  Group  can  be  granted.  Indeed,  Staffs  prayer  for  relief  at  the 
end  of  its  second  amended  complaint  does  not  ask  the  Commission  for 
any  relief  against  those  two  companies. 

Staff  has  not  responded  to  the  joint  motion  to  dismiss  filed  by 
Laclede  Energy  Resources  and  The  Laclede  Group  on  November  30. 
However,  in  Staffs  November  22  answer  to  the  previous  version  of  that 
motion.  Staff  asserts  that  complaints  before  the  Commission  are  not  to 
be  tested  by  technical  pleading  rules,  are  to  be  liberally  construed  and 
are  sufficient  if  they  “fairly  present[s]  for  determination  some  matter 
which  falls  within  the  jurisdiction  of  the  Commission.”^  In  this  case.  Staff 
merely  alleges  the  existence  of  circumstances  that  are  allowed  by  the 
controlling  regulation  and  fails  to  fairly  present  for  determination  any 


Commission  Ruie  4 CSR  240-40.01 5(1  )(D).  Exactiy  the  same  rule  and  definition  are 
found  in  the  Commission’s  rule  that  specifically  regulates  marketing  affiliate  transactions  at 
4 CSR  240-40.01 6(3)(B)  and  (1)(D). 

^ Staff  quoted  State  ex  ret.  St.  Louis-San  Francisco  Ry.  Co.  v.  Public  Service  Com’n,  53 
S.W.2d868,  871  (Mo.  1932). 
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violation  of  statute  or  regulation  by  The  Laclede  Group  or  Laclede 
Energy  Resources.  Under  these  circumstances,  the  Commission  will 
dismiss  Staff’s  complaint  against  those  two  unregulated  companies. 

THE  COMMISSION  ORDERS  THAT: 

1 . The  Joint  Motion  to  Dismiss  Second  Amended 
Complaint  on  Behalf  of  Laclede  Energy  Resources,  Inc.  and  The  Laclede 
Group,  Inc.,  is  granted. 

2.  This  order  shall  become  effective  on  January  1 , 201 1 . 


Davis  and  Gunn,  CC.,  concur; 

Jarrett,  C.,  concurs  with  separate  concurring  opinion  attached; 
Clayton,  Chm.,  and  Kenney,  C.,  dissent. 

Woodruff,  Chief  Regulatory  Law  Judge 


CONCURRING  OPINION  OF  COMMISSIONER  TERRY  M.  JARRETT 
IN  THE  ORDER  DISMISSING  STAFF'S  SECOND  AMENDED 
COMPLAINT  AGAINST  LACLEDE  ENERGY  RESOURCES,  INC.,  AND 
THE  LACLEDE  GROUP  INC. 


The  majority  of  the  Commission  assumes  in  its  Order  that  the 
Commission  has  jurisdiction  over  Laclede  Energy  Resources  and  The 
Laclede  Group  in  granting  the  dismissal  of  Staff's  Second  Amended 
Complaint  Against  Laclede  Energy  Resources,  Inc.,  and  The  Laclede 
Group  Inc.  for  failure  to  state  a claim.  I concur  in  the  result  of  the  majority 
but  not  in  the  methodology  for  reaching  that  result. 

Staff  argues  that  the  affiliates  are  subject  to  jurisdiction  because 
of  a signed  Stipulation  and  Agreement  in  an  earlier  case.  However, 
jurisdiction  is  a matter  of  law.  Section  393.  140(12),  RSMo  2000  limits 
this  Commission's  jurisdiction  over  other  businesses  operated  by  entities 
regulated  by  the  Commission,  specifically  outlining  the  thresholds  - which 
if  and  when  crossed  - would  establish  a basis  for  jurisdiction  by  the 
Commission.  Nothing  before  this  Commission  demonstrates  that  the 
"regulatory  veil"  has  been  pierced  so  as  to  place  this  matter  before  the 
Commission.  Jurisdiction  is  not  a matter  of  "agreement"  between  parties 
to  settlement  agreements,  and  no  stipulation  and  agreement  can  confer 
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jurisdiction  to  this  Commission  which  is  not  conferred  by  iaw.  Therefore, 
I wouid  have  dismissed  the  Staff's  Second  Amended  Compiaint  Against 
Laciede  Energy  Resources,  Inc.,  and  The  Laclede  Group,  Inc.,  for  a Jack 
of  jurisdiction  over  these  two  entities,  as  opposed  to  dismissal  for  failure 
to  state  a claim. 

The  basis  for  dismissal  here,  failure  to  state  a claim,  misses  the  mark 
because  it  implies  that  this  Commission  currently  has  jurisdiction  over 
the  two  Laclede  affiliates.  Finally,  neither  the  Affiliate  Transaction  Rule  or 
the  Marketing  Affiliate  Transaction  Rule,  4 CSR  240.04.015  and  4 CSR 
240.04.016  respectively,  confer  jurisdiction  to  this  Commission  over  the 
Laclede  affiliates.  While  transactions  and  activities  of  affiliates  are 
encompassed  within  these  two  rules,  jurisdiction  of  this  Commission  is 
limited  to  the  regulated  entity,  unless  the  limitations  set  out  in  Section 
393.140(12),  RSMo  2000  are  met,  and  only  then  can  this  Commission 
assert  jurisdiction  over  an  affiliate. 

Because  this  Commission  lacks  jurisdiction  over  the  two  Laclede 
affiliates  at  this  time  I concur  in  the  result  of  this  Commission  Order  but 
differ  on  the  manner  in  which  I would  have  reached  that  result. 


In  the  Matter  of  the  Application  of  Cardwell  Lumber,  Inc.,  for 
Approval  of  a Change  of  Electric  Supplier  at  its  5927  Highway  50 
West,  Jefferson  City,  Missouri  Location  from  Union  Electric 
Company  to  Three  Rivers  Electric  Cooperative 

File  No.  EO-201 1-0052 
Decided  January  5,  2011 

Electric  §4.1.  In  determining  whether  a change  of  suppiier  wiii  granted,  the  Commission 
questions  whether  such  change  is  for  a reason  other  than  a rate  differentiai  and  in  the 
pubiic  interest,  which  may  be  determined  by  answering  ten  questions:  (1)  whether  the 
needs  of  the  customer  can  be  adequately  met  by  the  current  supplier;  (2)health  or  safety 
issue  with  regard  to  the  amount  or  quality  of  power;  (3)  alternative  the  customer  has 
considered;  (4)  whether  there  has  been  damage  to  the  customers  equipment  as  a result  of 
a problem  with  the  current  supplier;  (5)  the  effect  that  the  loss  of  the  customer  would  have 
the  on  the  present  supplier;  (6)  whether  a change  of  supplier  would  result  in  duplicative 
services  or  facilities;  (7)  the  overall  burden  on  the  customer  caused  by  inadequate  service 
(8)  efforts  made  by  the  present  supplier  to  solve  or  mitigate  the  problems;  (9)  the  impact 
the  Commission’s  decision  may  have  on  economic  development;  and,  (10)  the  effect  the 
granting  of  authority  might  have  on  any  territorial  agreements  or  on  the  negotiation  thereof. 


REPORT  AND  ORDER 
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Appearances 

Craig  S.  Johnson.  Johnson  & Sporleder,  LLP,  304  East  High  Street, 
Suite  200,  Post  Office  Box  1670,  Jefferson  City,  Missouri  65102,  for 
Appiicant,  Cardweii  Lumber,  Inc. 

Wendy  K.  Tatro,  Associate  Generai  Counsei,  Union  Eiectric  Company, 
d/b/a  Ameren  Missouri,  Post  Office  Box  66149,  1901  Chouteau  Avenue, 
St.  Louis,  Missouri  63101,  for  Union  Eiectric  Company,  d/b/a  Ameren 
Missouri. 

Andrew  J.  Sporleder.  Johnson  & Sporieder,  LLP,  304  East  High  Street, 
Suite  200,  Post  Office  Box  1670,  Jefferson  City,  Missouri  65102,  for 
Three  Rivers  Eiectric  Cooperative. 

Lewis  R.  Mills.  Jr..  Pubiic  Counsei,  Post  Office  Box  2230,  Jefferson 
City,  Missouri  65102,  for  the  Office  of  the  Pubiic  Counsei  and  the  pubiic. 

Eric  Dearmont,  Legai  Counsei,  Missouri  Pubiic  Service  Commission, 
Post  Office  Box  360,  Jefferson  City,  Missouri  65102,  for  the  Staff  of  the 
Commission,  Independent  of  the  Commission 

JUDGE:  Kennard  Jones,  Senior  Regulatory  Law  Judge 

Syllabus:  Through  this  order,  the  Missouri  Pubiic  Service  Commission 
conciudes  that  Cardweii  Lumber’s  request  to  change  its  eiectric  suppiier 
is  for  a reason  other  than  a rate  differentiai  and  that  such  request  is  in 
the  pubiic  interest.  The  Commission  therefore  finds  in  favor  of  the 
appiicant  and  wiii  grant  the  requested  reiief. 

Background 

On  August  21,  2010,  Cardweii  Lumber,  Inc.,  filed  an  application 
with  this  Commission  seeking  approval  to  change  its  electric  supplier 
from  Union  Electric  Company  d/b/a  Ameren  Missouri  to  Three  Rivers 
Electric  Cooperative.  Cardwell  is  a Small  Primary  Service  customer  of 
Ameren,  which  is  a configuration  that  holds  Cardwell  responsible  for 
maintaining  electric  facilities  beyond  the  “metering  point.” 

Cardwell  states  that  its  reasons  for  wanting  a change  of  supplier 
are:  the  need  to  replace  the  primary  facility  distribution  system  with 
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facilities  that  Cardwell  is  not  responsible  for  maintaining;  its  preference 
for  rural  cooperative  service;  dissatisfaction  with  Ameren’s  service,  its 
right  to  use  Three  Rivers  to  serve  new  structures;  its  desire  to  have  a 
single  power  supplier  and  avoid  duplication  of  services;  and,  the  absence 
of  any  adverse  impact  on  Ameren. 

Ameren  opposes  the  change,  arguing  that  the  necessity  of 
having  to  repair  or  replace  Cardwell’s  facilities  does  not  provide  a reason 
for  why  a change  of  supplier  is  in  the  public  interest.  The  Staff  of  the 
Commission  agrees  that  the  application  should  be  denied,  but 
alternatively  argues  that  Cardwell’s  request  constitutes  a rate  differential. 

The  Commission  held  an  evidentiary  hearing  on  November  12. 
The  parties  submitted  post-hearing  briefs  on  November  24.  Citing  to 
Commission  decisions,  all  of  the  parties  set  out  the  following  factors  that 
may  be  considered  when  determining  whether  a change  of  supplier  is  in 
the  public  interest: 

1.  The  customer’s  needs  cannot  adequately  be  met  by  the 
present  supplier  with  respect  to  either  the  amount  or  quality  of  power; 

2.  Health  or  safety  issues  involving  the  amount  or  quality  of 

power; 

3.  Alternatives  the  customer  has  considered,  including 
alternatives  with  the  present  supplier; 

4.  The  customer’s  equipment  has  been  damaged  or 
destroyed  as  a result  of  a problem  with  the  electric  supply; 

5.  The  effect  the  loss  of  the  customer  would  have  on  the 
present  supplier; 

6.  Whether  a change  of  supplier  would  result  in  a 
duplication  of  services  or  facilities,  especially  in  comparison  with 
alternatives  available  from  the  present  supplier,  which  would  include  (a) 
the  distance  involved  and  the  cost  of  any  new  extension,  including  the 
burden  on  others,  and  (b)  the  burden  on  the  customer  relating  to  the  cost 
of  time  involved,  not  including  the  cost  of  the  electricity  itself; 

7.  Overall  burden  on  the  customer  caused  by  the 
inadequate  service,  including  any  economic  burden  not  related  to  the 
cost  of  the  electricity  itself,  and  any  burden  not  considered  with  respect 
to  factor  (6)(b)  above; 

8.  Efforts  that  have  been  made  by  the  present  supplier  to 
solve  or  mitigate  the  problems; 

9.  The  impact  the  Commission’s  decision  may  have  on 
economic  development,  on  an  individual  or  cumulative  basis;  and 
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10.  The  effect  the  granting  of  authority  might  have  on  any 
territoriai  agreements  between  the  two  suppiiers  in  question,  or  on  the 
negotiation  of  territoriai  agreements  between  suppiiers. 

The  iaw  with  regard  to  changes  of  eiectric  suppiiers  is  that  the 
Commission  may  order  a change  of  suppiier  on  the  basis  that  it  is  in  the 
pubiic  interest  for  a reason  other  than  a rate  differentiai.^  Aithough  the 
above  factors  have  been  used  by  the  Commission  in  past  cases,  the 
Commission’s  decisions  have  no  precedentiai  vaiue.^  Appiications  for 
changes  of  suppiier  are  therefore  decided  on  a case-by-case  basis. 
Findings  of  Fact 

1.  Cardweii  Lumber,  Inc.  is  a Missouri  corporation  engaged  in  the 
iumber  business  at  5927  Business  Highway  50  West,  St.  Martins, 
Missouri.^ 

2.  Union  Eiectric  Company  d/b/a  Ameren  Missouri  is  an  eiectric 
utiiity  subject  to  the  jurisdiction  of  the  Missouri  Pubiic  Service 
Commission.^ 

3.  Three  Rivers  Eiectric  Cooperative  is  a rurai  eiectric  cooperative.® 

4.  On  August  21,  2010,  Cardweii  Lumber,  Inc.  filed  an  application 
with  this  Commission  seeking  approval  to  chang^e  its  electric  supplier 
from  Ameren  to  Three  Rivers  Electric  Cooperative  ® 

5.  Cardwell  is  a primary  customer  of  Ameren,  which  means  after  a 
certain  metering  point,  Cardwell  is  responsible  for  maintenance  of  the 
electrical  system  serving  its  facilities,  which  includes15  poles  and  18 
transformers.^ 

6.  Upon  moving  onto  the  property,  Cardwell  did  not  know  what  to 
expect  as  an  owner  of  a primary  metered  system.® 

7.  Cardwell  has  businesses  in  Novelty  and  Frankford,  Missouri 
which  are  served  by  cooperatives  and  Cardwell  is  not  responsible  for 
maintenance  of  those  systems.® 


^ Section  393.106.2,  RSMo. 

® State  ex  ret.  AG  Processing,  Inc.  v.  Public  Service  Comm’n,  120  S.W.3d  732,  736  (Mo. 
banc  2003). 

3 

Stipulated  to  by  parties. 


® Application  filed  on  August  21 , 201 0. 

Transcript,  page  52,  lines  8-1 1 . 

® Transcript,  page  137,  lines  21-25. 
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8.  Because  Cardwell  receives  service  under  a smaii  primary 
service  rate,  Ameren  saves  on  the  investment  in  the  instaiiation  and  the 
customer  receives  a iower  kiiowatt  hour  rate.^° 

9.  Ameren  toid  Cardweii  that  it  wouid  be  cheaper  to  pay  the  rate  for 
a primary  metering  system  and  maintain  the  system,  which  shouid  stand 
a iong  time,  than  it  wouid  be  to  change  to  a secondary  metering 
system.^  ^ 

10.  The  metering  poie  beiongs  to  Cardweii.  The  meter  box  beiongs 
to  Ameren.  The  transformers  attached  to  the  poie  beiong  to  Ameren  and 
the  fuses  on  top  of  the  poie  beiong  to  Cardweii. 

11.  If  the  fuses  on  top  of  the  primary  metering  poie  have  tripped, 
then  the  iine  to  the  meter  is  coid.^^ 

12.  Cardweii  has  been  toid  by  Meyer  Eiectric,  a contractor,  that  the 
fuses  are  Ameren’s  responsibiiity. 

13.  Aithough  the  fuses  at  the  top  of  the  metering  poie  beiong  to 
Cardweii,  Ameren  has  repaired/repiaced  a fuse  at  ieast  once.^® 

14.  Aithough  Ameren’s  service  manuai  states  that  the  poie  upon 
which  the  primary  meter  is  iocated  does  not  beiong  to  Ameren,  this  is  not 
stated  in  the  company’s  tariff.^® 

15.  Cardweii  has  been  unciear  as  to  whether  it  is  responsibie  for 
maintaining  the  primary  metering  poie,  inciuding  the  fuses  that  sit  on  top 
of  the  poie.^^ 

16.  Cardweii  does  not  have  any  in-house  empioyees  that  are 
quaiified  to  do  work  on  high  voitage  iines.^® 

17.  Cardweii  does  not  want  to  be  in  the  business  of  maintaining 
poies,  iines,  transformers,  etc.  and  specificaiiy  does  not  want  to  be  a 
primary  customer.^® 
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18.  In  order  to  serve  Cardwell’s  property,  Ameren’s  line  must  cross 
Highway  50  to  the  primary  service  pole  on  Cardwell’s  side  of  the 
Highway.^® 

19.  Three  Rivers’  service  pole  is  on  the  same  side  of  the  highway 
and  within  1 0-12  feet  of  Cardwell’s  office. 

20.  In  2007,  because  it  was  no  longer  interested  in  maintaining  the 
high  voltage  system,  Cardwell  asked  Ameren  to  come  out  and  look  at 
the  system.^^ 

21.  In  2007,  upon  looking  at  Cardwell’s  system,  Ameren  told 
Cardwell  that  the  system  was  deteriorated  and  that  it  was  not  interested 
in  taking  it  over;  further,  that  if  Ameren  did  take  it  over,  it  would  be  very 
expensive.  Despite  Cardwell’s  prompt,  Ameren  did  not  give  an  estimate 
of  the  cost.^^ 

22.  Cardwell  approached  Ameren  a second  time  about  Ameren 
taking  over  the  system  and  was  again  not  given  a quote,  but  was  told 
that  it  would  cost  an  “arm  and  a leg.’’^'* 

23.  As  a result  of  the  December  2007  ice  storm,  Cardwell  had  lines 
down  in  its  yard  and,  because  Ameren  had  to  attend  to  its  own  facilities 
and  did  not  have  the  manpower  or  time,  it  could  not  assist  Cardwell. 

24.  In  2008  Cardwell  sought  to  change  its  electric  supplier  from 
Ameren  to  Three  Rivers  due  to  transformer,  pole  and  line  liability  and  the 
problems  with  Ameren.^® 

25.  Cardwell’s  2008  application  was  not  filed  by  an  attorney  and  was 
dismissed  by  the  Commission  on  April  4,  2009,  for  failure  to  prosecute. 

26.  All  parties  agree  that  the  electrical  system  Cardwell  is  now 
responsible  for  maintaining  has  to  be  repaired  or  replaced,  as  Ameren 
and  Three  Rivers  have  made  it  clear  that  they  want  no  part  of  the  current 
system.^® 
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27.  Since  2004,  when  it  moved  onto  the  premises,  Cardweii  has 
spent  about  $13,000  with  Meyer  Eiectric  for  maintenance  or  repair  of  the 
system.^® 

28.  Cardweii  has  discussed  with  Ameren  reconfiguring  the  iines  and 
poies  on  Cardweii’s  property  in  order  to  make  room  for  business 
operations,  but  Ameren  was  not  amenabie  to  any  aiternatives  suggested 
by  Cardweii. 

29.  Cardweii  has  been  under  the  impression  that  Ameren  teiis 
Cardweii  what  it  wants  to  do  and  that’s  the  end  of  the  conversation.®^ 

30.  Cardweii’s  reiationship  with  Ameren  is  strained  and  has  been  for 
some  time.  When  Cardweii  asks  Ameren  for  things,  Ameren  tries  to 
direct  Cardweii  in  the  direction  that  Ameren  wants  to  go,  rather  than 
trying  to  address  Cardweii’s  needs.  Cardweii  does  not  experience  this  at 
its  other  iocations  where  it  is  served  by  rurai  cooperatives.®® 

31 . Cardweii  states  that  this  case  is  not  about  rates.®® 

32.  Cardweii  understands  that  because  it  is  a primary  customer,  it 
pays  a iower  monthiy  biii  than  it  wouid  if  it  were  a secondary  customer.®"^ 

33.  Specific  information  concerning  how  much  Cardweii  wouid  save, 
whiie  staying  with  Ameren,  if  it  went  from  a primary  service  rate  to  a 
generai  service  rate,  was  not  given  to  Cardweii  untii  the  date  of  the 
evidentiary  hearing.®® 

34.  If  the  Commission’s  order  is  unfavorabie  to  Cardweii,  then  the 
company  wiii  shut  its  doors.  If  it  is  favorabie,  the  company  wiii  grow  its 
business.®® 

35  Cardweii  intends  to  expand  the  business  into  miiiwork  and  retaii 
iumber.®^ 

36.  Cardweii  wiii  want  Three  Rivers  to  serve  any  new  faciiities  on  the 
property,  whiie,  without  a change  of  suppiier,  the  oid  faciiities  wiii 
continue  to  be  served  by  Ameren.®® 


Transcript,  page  88,  iines  12-14. 
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37.  If  Ameren  had  given  Cardwell  a bid  when  they  first  talked, 
Cardwell  would  not  have  pursued  this  case  to  hearing.^® 

38.  Outages  experienced  by  Cardwell  were  compounded  by 
problems  with  their  own  system.^® 

39.  Cardwell  has  had  no  outages  due  to  Ameren  for  the  last  3 

41 

years. 

40.  Ameren’s  2009  Missouri  jurisdictional  revenues  were  $2.63 
billion."^® 

41 . Cardwell’s  total  bill  for  the  year  2009  was  $1 0,668. 

42.  If  Cardwell  gets  permission  to  change  suppliers,  Ameren  would 
not  suffer  any  significant  stranded  investment."^® 

43.  In  the  electric  industry,  rates  are  typically  described  as  the  price 
one  would  pay  for  some  amount  of  usage. 

44.  Cardwell’s  desire  not  to  be  responsible  for  maintaining  electric 
lines  and  poles  is  a legitimate  business  decision."^® 

Conclusions  of  Law 

1.  Section  393.106.2  RSMo  states  that  the  “public  service 
commission,  upon  application  made  by  an  affected  party,  may  order  a 
change  of  supplier  on  the  basis  that  it  is  in  the  public  interest  for  a reason 
other  than  a rate  differential.”  Cardwell  has  filed  such  an  application  over 
which  the  Commission  has  jurisdiction.  Also,  as  the  party  asserting  this 
cause  of  action,  the  burden  of  proof  lies  with  Cardwell."^® 

2.  The  first  question  the  Commission  must  ask  is  whether  the 
requested  change  is  in  the  public  interest.  In  post-hearing  briefs,  the 
parties  have  set  out  10  factors  that  the  Commission  has  used  in  past 
cases  to  determine  whether  a change  of  supplier  is  in  the  public  interest. 
To  entertain  the  parties,  the  Commission  will  discuss  these  factors. 
However,  the  Commission  points  out  that  its  decisions  have  no 
precedential  value  and  the  Commission  is  not  bound  by  stare  decisis.^^ 
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It  follows  that  each  Commission  case  is  decided  on  a case-by  case 
basis. 

Decision 
Pubiic  interest 

The  First  Factor:  Whether  Cardweii’s  needs  cannot  adequateiy 
be  met  by  Ameren  with  respect  to  either  the  amount  or  quaiitv  of  power. 
Cardweii  has  not  demonstrated  that  Ameren  is  unabie  to  provide 
Cardweii  enough  power.  Aithough  there  was  discussion  of  outages, 
those  outages  appear  to  have  been  cause  by  Cardweii’s  equipment, 
rather  than  Ameren’s. 

Second:  Heaith  or  safety  issues  with  regard  to  the  amount  or 
quaiitv  of  power.  There  was  some  discussion  concerning  downed  iines 
in  Cardweii’s  yard  during  an  ice  storm.  Those  iines  were  Cardweii’s 
responsibiiity.  Ameren  stated  that  it  couid  not  heip  during  that  time 
because  it  had  to  immediateiy  tend  to  its  own  system.  However,  it  is 
reievant  that  Cardweii  does  not  want  to  be  responsibie  for  downed  iines 
and  that  over  the  years  Ameren  has  not  adequateiy  responded  to 
Cardweii’s  concerns  in  this  regard. 

One  singie  fact  does  stand  out  as  to  safety  in  the  context  of  the 
pubiic  interest.  That  is,  in  order  for  Ameren  to  serve  Cardweii,  a singie 
line  must  cross  from  Ameren’s  system  on  one  side  of  Highway  50  to 
Cardwell’s  facility  on  the  other.  Because  Three  Rivers’  lines  are  on  the 
same  side  of  the  Highway  as  Cardwell’s  facilities,  this  would  be 
unnecessary  if  Cardwell  was  served  by  Three  Rivers. 

Third:  Alternatives  the  customer  has  considered,  including 

alternatives  with  the  present  supplier.  Cardwell  realizes  that  its  system 
must  come  down  because  of  the  condition  it  is  in,  and  after 
repair/replacement,  Cardwell  does  not  desire  to  remain  a primary 
customer  responsible  for  maintaining  an  electric  system.  To  do  this, 
Cardwell  has  approached,  and  desires  to  work  with.  Three  Rivers.  It 
may  be  true  that  Ameren  has  recently  presented  Cardwell  with 
alternatives.  Cardwell,  however,  has  expressed  dissatisfaction  with 
Ameren’s  timeliness  and  effectively  forcing  Cardwell  to  file  the 
application  for  change  of  supplier.  Cardwell  has  not  therefore  had  a 
meaningful  opportunity  to  consider  Ameren’s  alternatives. 

Fourth:  Whether  the  customer’s  equipment  has  been  damaged 
or  destroyed  as  a result  of  a problem  with  the  electric  supply.  Although 
there  was  discussion  concerning  “trips”  with  Cardwell’s  boiler,  the 
company  has  not  shown  that  Ameren  was  at  fault.  In  fact,  it  appears 
more  likely  than  not  that  Cardwell’s  system  was  the  cause. 
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Nevertheless,  there  was  no  evidence  that  equipment  has  been  damaged 
or  destroyed.  Though  Cardweii  made  this  assertion  in  its  appiication 
fiied  in  2008,  the  facts  do  not  support  a finding  as  such. 

Fifth:  The  effect  the  ioss  of  the  customer  wouid  have  on  the 
present  suppiier.  It  is  ciear,  not  oniy  in  doiiar  amounts  but  through 
statements  made  by  Ameren,  that  the  ioss  of  this  singie  customer  wouid 
not  be  significant. 

Sixth:  Whether  a change  of  suppiier  wouid  resuit  in  dupiicative 
services  or  faciiities,  especiaiiy  in  comparison  with  aiternatives  avaiiabie 
from  the  present  suppiier,  which  wouid  inciude  (a)  the  distance  invoived 
and  the  cost  of  any  new  extension,  inciudinq  the  burden  on  others  and 
(b)  the  burden  on  the  customer  reiatinq  to  the  cost  of  time  invoived, 
inciudinq  the  cost  of  the  eiectricitv  itseif.  Cardweii  has  stated  that  if  it  is 
not  granted  a change  of  suppiier,  it  wouid  ciose  up.  If  that  happens,  the 
factor  becomes  irrelevant.  On  the  other  hand,  there  are  indications  that 
Cardwell  intends  to  expand  its  business.  In  this  case,  if  the  Commission 
does  not  approve  this  change  of  supplier,  then  the  structures  currently  on 
Cardwell’s  facilities  will  continue  to  be  served  by  Ameren.  If  Cardwell 
adds  new  structures,  it  intends  to  have  those  structures  served  by  Three 
Rivers.  There  would  then  be  a duplication  of  services. 

Seventh:  The  overall  burden  on  the  customer  caused  by  the 
inadequate  service,  inciudinq  any  economic  burden  not  related  to  the 
cost  of  eiectricitv  itself.  Cardwell  began  its  relationship  with  Ameren 
without  knowing  what  its  full  responsibilities  were.  For  instance, 
Cardwell,  even  on  the  day  of  the  hearing,  did  not  know  who  the  metering 
pole  belongs  to.  The  company’s  confusion  is  well-founded.  The  fuses, 
on  top  of  the  pole,  belong  to  Cardwell.  The  transformers,  on  the  sides  of 
the  pole,  belong  to  Ameren  as  well  as  the  meter  which  sits  lower  on  the 
pole. 

Since  2004,  when  Cardwell  moved  onto  the  premises,  it  has 
spent  about  $13,000  for  maintenance  and  repair  of  the  system.  There 
are  no  employees  at  the  company  qualified  to  work  on  high  voltage  lines 
and  Cardwell  does  not  desire  to  be  responsible  for  its  system,  which 
consists  of  15  poles  and  18  transformers.  Since  2004,  Cardwell  has 
tried  to  work  with  Ameren  to  no  satisfaction.  Cardwell’s  dissatisfaction  is 
evident  by  having  once  unsuccessfully  filed  for  an  application  for  a 
change  of  supplier,  only  to  again  do  so  two  years  later.  Cardwell  has 
clearly  been  under  a burden  while  a customer  of  Ameren. 

Eighth:  Efforts  made  by  the  present  supplier  to  solve  or  mitiqate 
the  problems.  Cardwell  has  made  it  clear  that  its  relationship  with 
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Ameren  is  strained  and  has  been  for  some  time.  This  is  iargeiy  due  to 
Ameren’s  unwiiiingness  or  inabiiity  to  address  Cardweii’s  concerns  over 
the  past  years  to  Cardweii’s  satisfaction.  Oniy  untii  recentiy,  after  the 
fiiing  of  this  case,  did  Ameren  give  Cardweii  a bid  on  buiiding  new 
eiectric  faciiities.  Cardweii  even  states  that  if  Ameren  had  given 
Cardweii  this  information  some  time  ago,  this  hearing  wouid  not  have 
been  necessary.  In  fact,  Cardwell’s  frustration  with  Ameren  is  such  that 
if  the  Commission  does  not  grant  the  change  of  supplier,  Cardwell  will 
close  its  business  at  St.  Martins;  which  leads  to  the  ninth  factor. 

Ninth:  The  impact  the  Commission’s  decision  may  have  on 

economic  development,  on  an  individual  or  cumulative  basis.  As  stated 
above,  if  the  Commission  does  not  approve  the  change  of  supplier, 
Cardwell  has  indicated  that  it  will  close  its  business.  On  the  other  hand, 
if  the  Commission  approves  the  transfer,  Cardwell  intends  to  expand. 

Tenth:  The  effect  the  granting  of  authority  might  have  on  any 
territorial  agreements  or  on  the  negotiation  of  territorial  agreements 
between  the  two  suppliers.  The  parties  all  agree  that  this  factor  is  not  at 
issue. 

Both  Staff  and  Ameren  refer  to  Commission  cases,  finding  that 
customer  preference  alone  is  an  insufficient  basis  to  order  a change  of 
supplier.  However,  if  thought  out,  a customer’s  preference  is  what  drives 
an  application  for  a change  of  supplier.  The  customer  “prefers”  another 
supplier  over  its  current  supplier.  Most  certainly,  some  of  the  factors 
discussed  above  play  a part  in  a customer’s  preference  for  an  alternate 
supplier. 

Notably,  a customer’s  preference  is  guided  by  whether  its  needs 
can  be  met  by  the  current  supplier,  health  and  safety  issues,  available 
alternatives,  damage  to  equipment,  whether  there  will  be  duplicative 
services,  overall  burden  on  the  customer,  efforts  made  by  the  current 
supplier  to  solve  or  mitigate  problems  and,  particularly  in  this  case,  the 
impact  the  decision  may  have  on  economic  development.  That  leaves 
only  two  factors  that  do  not  impact  customer  preference;  effect  on 
territorial  agreements  and  the  effect  the  loss  of  the  customer  will  have  on 
the  present  supplier. 

Nevertheless,  if  the  Commission  does  not  grant  a change  of 
supplier,  the  line  running  across  Highway  50  will  remain  and  pose  a 
possible  safety  issue.  Further,  Cardwell  will  either  shut  its  doors  or,  if 
Cardwell  develops  the  property,  it  will  choose  to  employ  Three  Rivers  as 
the  supplier  for  any  new  structures.  This  will  result  in  duplicative 
services.  If  the  Commission  grants  the  change  of  supplier,  Cardwell  will 
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remain  open  and  may  even  expand  its  operations.  It  will  not  be 
responsible  for  maintaining  equipment  it  neither  has  the  expertise  nor 
desire  to  maintain.  Cardwell’s  preference  runs  much  deeper  than  a mere 
whim.  The  company  has  had  a bad  relationship  with  Ameren  and  has 
had  better  experiences  with  cooperatives  at  its  other  locations.  The 
Commission  concludes  that  the  public  interest  will  be  served  by  granting 
Cardwell’s  application. 

Reason  Other  Than  A Rate  Differential 

The  second  prong  of  the  relevant  statute  is  that  Cardwell’s 
reason  for  the  change  be  for  something  other  than  a rate  differential. 
Cardwell’s  reasons  are  set  out,  and  none  of  those  reasons  have  to  do 
with  a rate  differential.  Ameren’s  rates  are  described  in  its  tariff  at  page 
27.  None  of  these  rates  have  anything  to  do  with  the  cost  associated 
with  Cardwell  choosing  to  rebuild  the  system  with  Three  Rivers  as 
opposed  to  Ameren.  Cardwell  states  that  this  case  is  not  about  rates, 
while  Staff  states  that  typically,  when  we  discuss  rates,  we  are  talking 
about  the  price  one  would  pay  for  some  amount  of  usage.  The 
Commission  concludes  that  Cardwell’s  reason  for  a change  of  supplier  is 
for  reasons  other  than  a rate  differential. 

The  Commission  has  concluded  that  Cardwell’s  request  to 
change  suppliers  is  for  a reason  other  than  a rate  differential  and  that 
such  a change  is  in  the  public  interest.  The  Commission  will  therefore 
grant  Cardwell’s  request  to  change  its  supplier  from  Ameren  to  Three 
Rivers. 

THE  COMMISSION  ORDERS  THAT: 

1.  Cardwell  Lumber,  Inc.’s  application  requesting  a 
change  of  electric  supplier  from  Union  Electric  Company  d/b/a 
Ameren  Missouri  to  Three  Rivers  Electric  Cooperative  is  granted. 

2.  This  order  shall  become  effective  on  January  1 5,  201 1 . 

3.  This  case  shall  be  closed  on  January  1 6,  201 1 . 


Clayton,  Chm.,  Davis,  Jarrett, 

Gunn,  and  Kenney,  CC.,  concur 
and  certify  compliance  with  the 
provisions  of  Section  536.080,  RSMo. 

Dated  at  Jefferson  City,  Missouri, 
on  this  5*'^  day  of  January,  201 1 . 
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In  the  Matter  of  the  Application  of  Kansas  City  Power  & Light 
Company  for  Approval  to  Make  Certain  Changes  in  its  Charges  for 
Electric  Service  to  Continue  the  Implementation  of  Its  Regulatory 
Plan 

In  the  Matter  of  the  Application  of  KCP&L  Greater  Missouri 
Operations  Company  for  Approval  to  Make  Certain  Changes  in  its 
Charges  for  Electric  Service 

File  No.  ER-201 0-0355  and  ER-201 0-0356 
Decided  January  12,  2011 

Evidence,  Practice  and  Procedure  §32.  The  Commission  may  appoint  a speciai  master 
to  review  attorney-ciient  priviiege  claims  for  objections  to  discovery  requests. 

ORDER  DENYING  MOTIONS  IN  LIMINE,  GRANTING,  IN  PART, 
MOTION  TO  COMPEL,  AND  GRANTING  MOTION  TO  LATE-FILE 

EXHIBIT 


This  order  denies  the  motions  in  iimine  fiied  by  the  Staff  of  the 
Missouri  Pubiic  Service  Commission  regarding  testimony  on  the  topics  of 
demand-side  management  programs  (DSM)  and  interim  energy  charges 
(iECs).  The  order  aiso  grants  the  portion  of  the  Staffs  motion  to  compei 
requiring  production  of  documents  to  the  speciai  master  for  further 
determination  of  the  attorney-ciient  priviiege  ciaim.  in  addition,  this  order 
grants  the  motion  of  Kansas  City  Power  & Light  Company  (KCPL)  and 
KCP&L  Greater  Missouri  Operations  Company’s  (GMO)  to  iate-fiie  an 
inadvertentiy  omitted  scheduie  to  the  Rebuttai  Testimony  of  Chris  B. 
Giies. 

On  November  24,  2010,  in  both  Fiie  Nos.  ER-201 0-0355  and 
ER-201 0-0356,  Staff  fiied  essentiaiiy  the  same  motion  in  iimine 
requesting  that  the  Commission  order  that  portions  of  the  Direct 
Testimony  of  Tim  M.  Rush  fiied  by  KCPL  and  GMO  and  pertaining  to  the 
topic  of  DSM  Programs  Cost  Recovery  wiii  not  be  received  as  evidence 
herein.  Staff  made  this  argument  because  those  portions  of  the 
testimony  specificaiiy  stated  that  the  company  is  not  presenting  any 
revisions  to  the  current  cost  recovery  mechanisms,  yet  it  hopes  that  the 
Commission  wiii  change  the  mechanism  in  its  ongoing  ruiemaking  case^ 


File  No.  EX-2010-0368,  In  the  Matter  of  the  Consideration  and  Implementation  of  Section 


1 


KANSAS  CITY  POWER  & LIGHT  COMPANY  AND 
KCP&L  GREATER  MISSOURI  OPERATIONS  COMPANY 


112  20  Mo.  P.S.C.  3d 

and  that  the  change  “will  become  a part  of  the  outcome  in  this 
proceeding.” 

As  both  sides  argue,  the  Commission  rules  require  that  a 
company  set  out  its  entire  case  in  chief  in  its  direct  testimony.^  KCPL 
and  GMO  claim  that  they  intended  to  put  the  other  parties  to  this  case  on 
notice  about  this  issue  which  may  develop  further  as  the  case 
progresses.  The  Commission  must  have  substantial  and  competent 
evidence  before  it  in  order  to  support  it  taking  some  action  (which  KCPL 
and  GMO  have  not  requested,  but  merely  “hoped”  would  happen 
anyway)  with  regard  to  DSM  programs  cost  recovery.  The  Commission 
sees  no  harm  in  including  the  statements  in  the  prefiled  testimony  and 
will  not  forbid  the  offering  of  such  at  the  hearing.  The  motions  in  limine 
are  denied. 

Staff  also  filed  a motion  in  limine  in  File  No.  ER-201 0-0355  on 
November  22,  201 0,  regarding  prefiled  direct  testimony  and  schedules  of 
Tim  M.  Rush  on  the  topic  of  the  lEC.  Staff  argues  that  those  portions  of 
Mr.  Rush’s  testimony  are  irrelevant  and  requests  that  the  Commission 
preclude  the  company  from  offering  testimony  related  to  the  lEC 
because  Mr.  Rush  states  in  his  testimony  that  the  company  is  not 
requesting  an  lEC  in  this  case  (ER-201 0-0355).  Mr.  Rush  goes  on  to 
state  in  that  same  testimony  that  although  the  company  is  not  requesting 
an  lEC  in  this  case,  the  lEC  may  “become  the  preferred  method”  given 
the  “expected  increases  in  fuel  and  purchased  power  costs  beyond  the 
time  rates  take  [ejffect  in  this  case.”® 

As  with  the  previous  motion  in  limine,  the  rules  require  that  the 
company  make  its  entire  case-in-chief  in  its  direct  testimony.  The 
Commission  cannot  determine  in  advance  of  the  offering  of  this 
testimony  at  hearing  that  it  is  irrelevant.  Within  the  testimony  itself, 
KCPL  states  that  it  may  yet  seek  an  lEC  before  this  case  is  final;  thus,  it 
appears  that  the  I EC  is  relevant  and  that  testimony  regarding  it  should 
not  be  excluded  prior  to  the  hearing.  The  motion  in  limine  is  denied. 

Next,  the  Staff  filed  a motion  to  compel  the  production  of 
documents  by  KCPL  and  GMO  in  both  cases  related  to  Staffs  Data 
Request  580,  part  6,  which  requests,  “[a]  copy  of  any  correspondence, 
including  emails,  between  Mr.  Giles  and  any  Schiff  Hardin  employee 


393.1075,  the  Missouri  Energy  Efficiency  Investment  Act. 
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from  January  1,  2006  through  the  current  date[.]”  KCPL  and  GMO 
responded  to  the  motion  and  objected  to  that  portion  of  the  Data  Request 
because  the  information  is  attorney-ciient  priviieged  and  because  it 
beiieves  the  Staffs  request  is  so  iate  that  it  shouid  be  barred.  KCPL  and 
GMO  state  in  their  unsupported  response  that  because  of  the  nature  of 
Mr.  Giies’  work  for  the  companies,  any  e-maiis  between  him  and  the 
Schiff  Hardin  iaw  firm  consuitant  are  necessariiy  attorney-ciient 
priviieged  materiai.  Aiso,  KCPL  and  GMO  estimate  that  there  are 
approximateiy  3,800  e-maiis  and  that  to  require  production  at  such  a iate 
date  in  the  case  process  wouid  “prejudice  and  disrupt  the  efforts  of 
KCP&L  and  GMO  to  prepare  for  hearing.” 

The  Commission  determines  that  the  request  was  not  made  so 
iate  (December  20,  2010  originaiiy)  as  to  hinder  the  companies’ 
preparation  for  hearing.  Therefore,  the  Commission  wiii  overruie  the 
objection  to  the  Data  Request  on  that  ground.  Answering  the  Data 
Request,  however,  may  very  weii  require  the  submission  of  attorney- 
ciient  priviieged  documents.  The  Commission  has  previousiy  appointed 
Senior  Reguiatory  Law  Judge  Haroid  Steariey  as  a Speciai  Master  to 
review  attorney-ciient  priviiege  ciaims  and  thus  the  Commission  wiii  grant 
the  motion  to  compei,  in  part,  by  requiring  that  the  companies  provide  the 
documents  to  the  Speciai  Master  for  his  determination  of  priviiege  as  set 
out  beiow. 

Finaiiy,  on  December  23,  2010,  KCPL  and  GMO  fiied  a motion  to 
iate-fiie  Scheduie  CBG2010-5  of  the  Rebuttai  Testimony  of  Chris  B. 
Giies  fiied  December  8,  2010  in  Fiie  No.  ER-201 0-0355  and  fiied 
December  15,  2010  in  Fiie  No.  ER-201 0-0356.  KCPL  and  GMO  state 
that  the  scheduie  was  inadvertentiy  omitted  from  those  fiiings.  No  party 
responded  to  the  motion  and  the  time  to  do  so  has  passed.  Therefore, 
the  Commission  wiii  grant  the  motion  and  the  scheduies  shaii  be 
considered  attached  to  the  rebuttai  testimony. 

THE  COMMISSION  ORDERS  THAT: 

1.  Staffs  Motion  in  Limine  Regarding  Interim  Energy 
Charge  fiied  on  November  22,  2010,  in  Fiie  No.  ER-201 0-0355  is  denied. 

2.  Staffs  Motions  in  Limine  Regarding  DSM  Programs 
Cost  Recovery  fiied  on  November  24,  2010,  in  Fiie  Nos.  ER-201 0-0355 
and  ER-201 0-0356  are  denied. 

3.  Kansas  City  Power  & Light  Company  and  KCP&L 
Greater  Missouri  Operations  Company’s  Motion  to  Late-Fiie  Exhibit,  fiied 
on  December  23,  201 0,  is  granted. 

4.  Staffs  January  4,  201 1 Motion  to  Compei  Production 
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of  Documents  is  granted  to  the  extent  that  the  companies  shaii  produce 
to  the  Speciai  Master  the  e-maiis  responsive  to  Data  Request  508  part  6, 
no  iater  than  January  20,  201 1 , for  a determination  by  Judge  Steariey  of 
whether  the  documents  are,  in  fact,  attorney-ciient  priviieged  materiai. 

5.  The  documents  set  out  in  ordered  paragraph  4 shaii 
be  provided  to  the  Speciai  Master  in  an  eiectronic  format  and  the  Speciai 
Master  may  conduct  a sampiing  of  the  materiai  to  determine  if  it  is,  in 
fact,  attorney-ciient  priviieged  in  its  entirety  as  ciaimed. 

6.  This  order  shaii  become  effective  upon  issuance. 

Ciayton,  Chm.,  Jarrett,  Gunn,  and 
Kenney,  CC.,  concur; 

Davis,  C.,  concurs,  with  separate 
concurring  opinion  to  foiiow. 

Dippeii,  Deputy  Chief  Reguiatory  Law  Judge 

NOTE:  See  pages  142,  186,  189,  328,  368  and  534  for  other  orders  in  these  cases. 

NOTE:  At  the  time  of  pubiication,  no  opinion  of  Commissioner  Davis  has  been  fiied. 


In  the  Matter  of  Union  Electric  Company  d/b/a  AmerenUE  for 
Authority  to  File  Tariffs  Increasing  Rates  for  Natural  Gas  Service 
Provided  to  Customers  in  the  Company’s  Missouri  Service  Area 

File  No.  GR-201 0-0363 
Decided  January  19,  2011 

Gas  §18.  The  Commission  approved  a Stipuiation  and  Agreement  authorizing  an  increase 
of  $9  miiiion  in  AmerenUE’s  retaii  base  rate,  which  inciudes  $700,000  in  annuai  funding, 
increasing  to  $850,000  over  the  next  three  years,  for  natural  gas  energy  efficient  programs. 

ORDER  APPROVING  STIPULATION  AND  AGREEMENT 


On  June  11,  2010,  Union  Electric  Company  d/b/a  AmerenUE 
submitted  proposed  tariff  sheets  implementing  a general  rate  increase  of 
$11.9  million  for  natural  gas  service  provided  to  its  Missouri  customers.^ 
In  order  to  properly  consider  Ameren’s  requested  rate  increase,  the 
Commission  issued  an  order  suspending  the  proposed  tariff  sheets  until 


Direct  Testimony  of  Warner  Baxter,  page  3,  lines  17-18. 
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Mays,  2011. 

On  January  4,  2011,  the  parties^  filed  a Unanimous  Stipulation 
and  Agreement.  The  agreement  authorizes  Ameren  to  file  tariff  sheets 
increasing  its  retail  base  rate  by  $9  million,  which  includes  $700,000  of 
annual  funding  for  natural  gas  energy  efficiency  programs;  increasing 
over  the  next  three  years  to  approximately  $850,000.  A copy  of  the 
stipulation  and  agreement  is  attached  to  this  order  as  Attachment  1 . 

If  the  Commission  unconditionally  accepts  the  terms  of  the 
agreement,  the  parties  agree  to  waive  their  rights:  (1)  to  call,  examine 
and  cross-examine  witnesses;  (2)  to  present  oral  argument  and  written 
briefs;  (3)  to  seek  rehearing;  and  (4)  to  judicial  review. 

The  Commission  has  the  authority  to  accept  a stipulation  and 
agreement  as  a resolution  of  the  case.®  Further,  when  approving  a 
stipulation  and  agreement,  the  Commission  need  not  make  findings  of 
fact  of  conclusions  of  law.'^  The  parties  agree  to  the  admission  into 
evidence  of  all  prefiled  testimony,  exhibits  and  agreements  with  any 
attachments  thereto.  The  parties  further  agree  that  such  evidence 
constitutes  competent  and  substantial  evidence  supporting  the 
Commission’s  approval  of  this  stipulation. 

The  Commission  concludes  that  the  agreed-upon  revenue 
requirement  will  result  in  just  and  reasonable  rates  and  charges.  The 
Commission  will  therefore  approve  the  agreement. 

THE  COMMISSION  ORDERS  THAT: 

1 . The  Stipulation  and  Agreement  filed  by  the  parties  on 
January  4,  201 1 , is  approved  and  the  parties  shall  abide  by  its  terms  and 
conditions. 

2.  This  order  shall  become  effective  on  January  29,  201 1 . 


Clayton,  Chm.,  Davis,  Jarrett, 

Gunn,  and  Kenney,  CC.,  concur. 

Jones,  Senior  Regulatory  Law  Judge 


Union  Electric  Company  d/b/a  AmerenUE  (Now  Ameren  Missouri);  Missouri  Department 
of  Natural  Resources;  The  Office  of  the  Public  Counsel;  Staff  of  the  Missouri  Public  Service 
Commission  (independent  of  the  Commission). 

® Section  536.060,  RSMo. 

^ Section  536.090,  RSMo. 
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*NOTE:  The  Stipulation  and  Agreement  in  this  case  has  not  been  published.  If  needed, 
this  document  is  available  in  the  official  case  files  of  the  Public  Service  Commission. 


CONCURRING  OPINION  OF  CHAIRMAN  ROBERT  M.  CLAYTON  III 


This  Commissioner  concurs  in  the  Commission’s  approvai  of  the 
Unanimous  Stipuiation  and  Agreement  addressing  a rate  increase 
request  of  Union  Eiectric  Company  d/b/a  AmerenUE.^  Aithough  rate 
increases  are  never  weicome,  increased  costs  borne  by  Ameren 
Missouri  demand  siightiy  higher  rates.  Whiie  the  increase  amounts  to 
roughiy  $3.30,  per  month  for  a typicai  residentiai  customer,  any  rate 
increase  during  chaiienging  economic  times  wiii  have  a negative  impact 
on  famiiy  budgets.  However,  for  the  foiiowing  reasons,  this 
Commissioner  beiieves  that  the  agreement  presented  to  the  Commission 
supporting  a modest  increase  shouid  be  approved. 

First,  the  Commission  continues  to  make  a strong  stand  on 
funding  of  Energy  Efficiency  (EE)  programs.  As  part  of  the 
Commission’s  recent  shift  of  poiicy  on  EE,  this  rate  case  resuits  in 
another  exampie  of  the  Commission  pressing  to  achieve  EE  funding  of 
.5%  of  a company’s  gross  operating  revenues.  Starting  now  at  an 
annuai  ievei  of  $700,000,  the  Agreement  requires  that  Ameren  Missouri 
ramp  up  its  investment  in  EE  programs  to  a target  ievei  of  $850,000  by 
2014.  Consumers  wiii  be  subject  to  increased  avaiiabiiity  of  education 
and  other  financiai  programs  to  encourage  smart  decisions  on  energy 
usage  from  utiiizing  new  technoiogies  and  switching  to  more  efficient 
appiiances.  Naturai  gas  costs  are  reiativeiy  iow  today,  but  there  is  no 
question  of  the  potentiai  for  future  price  spikes.  Now  is  the  time  for  aii 
customers  to  be  prepared  for  chaiienging  days  in  the  future.  Additionaiiy, 
stakehoiders  in  the  Ameren  Missouri  footprint  wiii  have  the  opportunity  in 
formuiating  poiicy  through  the  Ameren  Missouri  Energy  Efficiency 
Advisory  Group  (Advisory  Group),  which  wiii  be  responsibie  for 
evaiuating  the  pianning  and  the  impiementation  of  energy  efficiency 
programs. 

It  is  this  Commissioner’s  hope  that  the  Advisory  Group  can 
operate  in  a consensus  and  advisory  fashion  and,  if  any  roadbiocks 
occur,  that  the  Commission  can  engage  to  move  the  programs  forward. 
Program  types,  as  weii  as  feedback  from  the  rate  payers,  are  concerns 
that  the  Commission  wiii  have  the  abiiity  to  monitor  and  offer  guidance  to 
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the  dialogue.  If  the  Advisory  Group  is  unable  to  move  forward  due  to 
lack  of  consensus,  the  parties  are  welcome  to  petition  the  Commission 
for  relief.  The  goals  of  increased  EE  funding  will  be  addressed  regularly 
through  on-going  Commission  involvement  should  the  Group  fail  to  reach 
agreement  or  run  into  policy  differences. 

Second,  as  part  of  the  enhanced  EE  funding  program,  Ameren 
Missouri  will  refresh  its  efforts  of  assisting  low  income  customers  who 
struggle  with  the  costs  of  heating  homes  during  the  winter  months  with 
its  commitment  to  weatherization  amounting  to  $263,000,  annually. 
These  funds  are  critical  in  empowering  customers  to  more  effectively 
take  control  of  their  energy  costs.  This  is  a substantial  improvement 
compared  to  the  $150,000  currently  being  invested  by  the  company  in 
weatherization  programs  for  low  income  customers.  Funds  will  be 
delivered  to  the  Environmental  Improvement  and  Energy  Resources 
Authority  (EIERA),  which  administers  weatherization  of  homes  of 
Ameren  Missouri’s  low-income  natural  gas  customers. 

Finally,  this  Commissioner  is  compelled  to  commend  the  parties 
involved  in  this  case  who  have  effectively  settled  a vast  majority  of 
issues  relating  to  purchased  gas  adjustments,  rate  design  and  other 
issues.  While  the  Commission  is  prepared  to  make  challenging 
decisions  on  controversial  and  complicated  matters,  the  public  can  take 
solace  that  each  of  the  stipulating  parties  have  placed  their  names  on  the 
line  to  responsibly  reach  a compromise  on  an  appropriate  level  of  rates. 
Though  rate  increases  are  never  easy  or  welcome,  the  evidence  in  this 
case  demonstrates  that  higher  rates  are  both  prudent  and  necessary. 
The  Commission  has  approved  this  increase  unanimously  and  will 
engage  in  future  filings  to  ensure  that  the  Commission’s  directives  are 
realized.  The  Commission  has  a responsibility  to  ensure  that  the  utility 
offers  safe  and  adequate  service  at  “just  and  reasonable”  rates. 
Following  Staff’s  audit,  this  settlement  and  transparent  Commissioner 
deliberations,  the  Commission  finds  these  rates  to  be  “just  and 
reasonable.” 

For  the  foregoing  reasons,  this  Commissioner  concurs. 
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Southwestern  Bell  Telephone  Company  d/b/a  AT&T  Missouri's 
Petition  for  Compulsory  Arbitration  of  Unresolved  Issues  for  an 
Interconnection  Agreement  with  Global  Crossing  Local  Services, 
Inc.  and  Global  Crossing  Telemanagement,  Inc. 

File  No.  10-201 1-0057 
Decided  January  19,  2014 

Evidence,  Practice,  And  Procedure  §28.  In  arbitration  of  telecommunications 
interconnection  agreement,  post-decision  practice  is  subject  to  federal  statutes  and  the 
Missouri  regulations  made  pursuant  to  federal  regulations,  to  the  exclusion  of  State  statutes 
and  regulations  made  under  State  statutes. 

Telecommunications  §46.1.  In  arbitration  of  telecommunications  interconnection 
agreement,  post-decision  practice  is  subject  to  federal  statutes  and  the  Missouri  regulations 
made  pursuant  to  federal  regulations,  to  the  exclusion  of  State  statutes  and  regulations  made 
under  State  statutes. 


Order  Denying  Rehearing  and  Reconsideration 

The  Commission  is  denying  the  motion  for  reconsideration  or 
rehearing,  because  rehearing  does  not  appiy  to  this  action,  and  the 
motion  does  not  meet  the  standard  for  reconsideration  or  rehearing. 

A.  Background 

This  action  addresses  an  interconnection  agreement 
(“agreement”)  between  Southwestern  Beii  Teiephone  Company  d/b/a 
AT&T  Missouri  (“ATT”);  and  Giobai  Crossing  Locai  Services,  Inc.  and 
Giobai  Crossing  Teiemanagement,  Inc.,  (“Global”).  The  Commission 
disposed  of  all  disputed  matters  on  the  merits  in  the  Decision  issued  and 
effective  on  December  15,  2010.  As  provided  in  Commission  regulation  4 
CSR  240-36.050  (“the  regulation”),  ATT  filed  the  agreement  as 
conformed  to  the  Decision  (“conformed  agreement”)  for  the 
Commission’s  review.  Global  filed  an  Application  for  Rehearing  or,  in  the 
Alternative,  Motion  for  Reconsideration  (“motion”)  on  December  27, 
2010.  ATT  filed  AT&T  Missouri’s  Response  In  Opposition  To  Global 
Crossing’s  Application  For  Rehearing,  Or  In  The  Alternative,  Motion  For 
Reconsideration  on  January  6,  2010. 

B.  Rehearing  and  Reconsideration 

Commission  regulation  4 CSR  240-2.160,  which  is  in  the 
Commission’s  general  regulations  on  practice  and  procedure,  addresses 
reconsideration  and  rehearing.  Rehearing  is  a creation  of  Section 
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386.500,  RSMo  2000  (“the  rehearing  statute”).  The  rehearing  statute 
states  that  a motion  for  rehearing  is  necessary  to  preserve  matters  for 
review  in  circuit  court. 

The  rehearing  statute  provides: 

2.  No  cause  or  action  arising  out  of  any 
order  or  decision  of  the  commission 
shaii  accrue  in  any  court  to  any  [person] 
uniess  that  party  shaii  have  made, 
before  the  effective  date  of  such  order 
or  decision,  appiication  to  the 
commission  for  a rehearing.  . . .The 
appiicant  shaii  not  in  any  court  urge  or 
reiy  on  any  ground  not  so  set  forth  in  its 
appiication  for  rehearing. 

By  making  the  Decision  effective  on  the  date  of  issuance,  Giobai  argues, 
the  Commission  denied  Giobai  the  right  to  preserve  matters  for  judiciai 
review. 

But  judiciai  review  of  this  action  is  not  subject  to  the  rehearing 
statute  because  this  action  is  not  subject  to  judiciai  review  in  circuit  court. 
Uniike  other  Commission  actions,  the  federai  district  courts  have 
jurisdiction  to  review  this  action  under  the  federai  statutes  that  create  this 
action: 

...  In  any  case  in  which  a State 
commission  makes  a determination 
under  this  section,  any  party  aggrieved 
by  such  determination  may  bring  an 
action  in  an  appropriate  Federai  district 
court  to  determine  whether  the 
agreement  or  statement  meets  the 
requirements  of  section  251  of  this  titie 
and  this  section.  [^] 

That  federai  statute  aiso  finds  mention  in  the  reguiation: 

(6)  Review  of  Commission  Decision- 
Any  party  aggrieved  by  a commission 
decision  made  under  this  ruie  may  seek 
reiief  in  an  appropriate  federai  district 
court  pursuant  to  [47  USC]  section 
252(e)(6)[.j 

^ 47  USC  Section  252(e)(6). 
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Global  cites  no  authority  under  which  the  state  statute  determines  the 
issues  in  federai  district  court. ^ 

C.  Post-Decision  Procedure  in  this  Action 

In  lieu  of  rehearing,  the  regulation  provides  multiple  opportunities 
for  post-decision  evidence  and  argument  pending  the  Commission’s 
determination  on  the  conformed  agreement. 

First,  the  parties  must  file  statements: 

(1 ) . . . Concurrently  with  the  filing  of  the 
conformed  agreement,  the  parties  shall 
each  file  statements  that  indicate 
whether  the  agreement  complies  with 
the  requirements  of  sections  251  and 
252  of  the  Act,  Missouri  statutes,  and 
the  commission's  rules. 

On  December  28,  2010,  ATT  filed  the  conformed  agreement  with  AT&T 
Missouri's  Fiiing  of  the  Fuiiy  Conformed  Interconnection  Agreement,  and 
Statement  of  Compiiance.  On  December  28,  2010,  Global  filed  Giobai 
Crossing  Statement. 

Next,  the  parties  may  file  comments  under  the  regulation. 

(2)  Within  ten  (10)  days  of  the  filing  of 
the  agreement,  anyone  may  file 
comments  concerning  the  agreement; 
however,  such  comments  shall  be 
limited  to  the  standards  for  review 
referenced  in  section  4 CSR  240- 
36.050(4)  of  this  chapter  [.] 

Global  filed  Giobai  Crossing  Comments  Concerning  Agreement  on 
January  10,  2011. 

In  addition,  the  regulation  allows  additional  informal  hearings  and 
oral  argument. 

(2)  . . . The  commission,  upon  its  own 
motion,  may  hold  additional  informal 
hearings  and  may  hear  oral  argument 
from  the  parties  to  the  arbitration. 

No  party  sought  additional  informal  hearings  or  oral  argument. 

Those  provisions  appear  under  4 CSR  240-36,  relating  to 
arbitration  of  interconnection  agreements  specifically.  Publishing  those 
specific  provisions  was  a meaningless  act  if  the  general  provisions  of  4 

^ See  also  U.S.  Const.,  Art.  VI,  cl.  2. 
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CSR  240-2  already  applied.  The  law  presumes  against  meaningless 
acts^  so  the  Commission  concludes  that  rehearing  and  reconsideration 
do  not  apply  to  this  action. 

D.  Sufficient  Cause 

Even  if  rehearing  and  reconsideration  applied  to  this  action,  the 
Commission  would  still  reject  the  motion,  because  the  motion  does  not 
meet  the  standard  for  rehearing  and  reconsideration.  The  rehearing 
statute  provides  that: 

1.  [T]he  commission  shall  grant  and  hold 
such  rehearing,  if  in  its  judgment 
sufficient  reason  therefor  be  made  to 
appear  [;] 

and: 

4.  If,  after  a rehearing  and  a 
consideration  of  the  facts,  including 
those  arising  since  the  making  of  the 
order  or  decision,  the  commission  shall 
be  of  the  opinion  that  the  original  order 
or  decision  or  any  part  thereof  is  in  any 
respect  unjust  or  unwarranted,  or  should 
be  changed,  the  commission  may 
abrogate,  change  or  modify  the  same  [.] 

Those  standards,  the  statute  provides,  apply  to: 

2.  . . . the  ground  or  grounds  on  which 
the  applicant  considers  said  order  or 
decision  to  be  unlawful,  unjust  or 
unreasonable. 

A motion  for  reconsideration  is  subject  to  the  same  standard."*  Global 
alleges  no  facts  arising  since  the  making  of  the  Decision,  and  the 
Decision  determined  all  the  arguments  in  the  motion.  Therefore, 
sufficient  reason  for  rehearing  does  not  appear  in  the  motion.  That 
conclusion  supports  denial  of  both  reconsideration  and  rehearing. 

E.  Ruling 

The  rehearing  and  reconsideration  provisions  do  not  apply  and,  if 
they  did,  the  Commission  would  still  deny  motion. 


^ Missouri  ex  rei.  Bouchard  v.  Grady,  86  S.W.3d  121,  123  (Mo.  App.,  E.D.  2002). 
"*4  CSR  240-2.160(2). 
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THE  COMMISSION  ORDERS  THAT: 

1 . The  Application  for  Rehearing  or,  in  the  Alternative, 
Motion  for  Reconsideration  is  denied. 

2.  This  order  shaii  become  effective  immediateiy  upon 
issuance. 


Ciayton,  Chm.,  Davis,  Jarrett,  Gunn, 
and  Kenney,  CC.,  concur. 

Jordan,  Senior  Reguiatory  Law  Judge 

'NOTE:  See  page  60  for  another  order  in  this  case. 


In  the  Matter  of  a Proposed  Rulemaking  Regarding  Electric  Utility 
Renewable  Energy  Standard  Requirements 

File  No.  EX-2010-0169 
Issue  Date:  January  26,  2011 

Electric  §14.  The  Commission  purported  to  withdraw  two  rule  provisions  that  had 
previously  been  rejected  by  the  Joint  Committee  on  Administrative  Rules  (JCAR). 

ORDER  WITHDRAWING  GEOGRAPHIC  SOURCING  PROVISIONS 
(2KA)  AND  (2)(B)2  OF  4 CSR  240-20.100  PURSUANT  TO  THE 
ACTIONS  OF  JCAR 


By  this  order,  the  Pubiic  Service  Commission  withdraws 
subsection  (2)(A)  and  paragraph  (2)(B)2.  of  4 CSR  240-20.100  pursuant 
to  the  disapprovai  of  the  Joint  Committee  on  Administrative  Ruies 
(JCAR)  under  Section  536.021 , RSMo  Supp.  2009.  A notice  of  proposed 
ruiemaking  containing  the  text  of  the  proposed  ruie  was  pubiished  in  the 
Missouri  Register  on  February  16,  2010  (35  MoReg  365).  The  Order  of 
Ruiemaking  was  pubiished  in  the  Missouri  Register  on  August  16,  2010 
(35  MoReg  1183).  With  the  exception  of  the  two  provisions  being 
withdrawn  by  this  order,  the  finai  ruie  was  pubiished  in  the  Code  of  State 
Regulations  on  August  31,  2010,  and  became  effective  on  September 
30,  2010. 

Subsection  (2)(A)  and  paragraph  (2)(B)2.  of  4 CSR  240-20.100 
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were  not  published  in  the  Code  of  State  Regulations  because  of  the 
disapproval  of  those  provisions  on  July  1,  2010,  by  JCAR.  The 
Commission  is  therefore  withdrawing  those  provisions  in  compliance  with 
this  action. 

The  Commission  has  not  presented  the  disapproved  provisions 
to  the  Secretary  of  State  for  publication  and  will  not  do  so  in  the  future. 
On  July  6,  2010,  the  Commission  submitted  a letter  to  the  Secretary  of 
State^  in  which  it  explained  that  even  though  the  Order  of  Rulemaking 
included  the  disapproved  portions,  because  of  the  Joint  Committee  on 
Administrative  Rules’  action  the  Commission  was  not  filing  those 
provisions  for  publication.  The  Commission  is  withdrawing  those 
provisions  and  again  requests  that  subsection  (2)(A)  and  paragraph 
(2)(B)2.  of  4 CSR  240-20.1 00  not  be  published  or  become  effective. 

THE  COMMISSION  ORDERS  THAT: 

1 . Subsection  (2)(A)  and  paragraph  (2)(B)2.  of  4 CSR 
240-20.100  relating  to  geographic  sourcing  are  withdrawn. 

2.  Any  implied  request  for  publication  of  subsection  (2)(A) 
and  paragraph  (2)(B)2.  of  4 CSR  240-20.100  as  a part  of  this  rulemaking 
is  withdrawn. 

3.  This  order  shall  become  effective  upon  issuance. 


Clayton,  Chm.,  Gunn  and  Kenney,  CC.,  concur. 

Davis,  C.,  dissents  in  part,  concurs  in  part, 
with  separate  opinion  to  follow. 

Jarrett,  C.,  dissents,  with  separate  dissenting 
opinion  attached. 

Dippell,  Deputy  Chief  Regulatory  Law  Judge 

'NOTE:  The  attachment  to  the  order  in  this  case  has  not  been  published,  if  needed,  this 
document  is  availabie  in  the  officiai  case  files  of  the  Public  Service  Commission. 

'NOTE:  At  the  time  of  publication,  no  opinion  of  Commissioner  Davis  has  been  filed. 


Attached  hereto  as  Attachment  A. 
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DISSENTING  OPINION  OF 
COMMISSIONER  TERRY  M.  JARRETT 


The  law  is  not  a thing  to  be  skirted,  diverted  or  maneuvered; 
instead,  it  must  be  foiiowed.  In  issuing  the  “Order  Withdrawing 

Geographic  Sourcing  Provisions  (2)(A)  and  (2)(B)2  of  4 CSR  240-20.100 
Pursuant  to  the  Actions  Of  JCAR,”  the  majority  of  this  Commission  has 
side-stepped  the  iaw  and  acted  without  iegai  authority.  The  iaw  provides 
that  the  time  for  this  Commission  to  withdraw  two  provisions  of  a ruie  it 
has  adopted  expired  six  months  ago.  The  oniy  iawfui  way  for  the 
Commission  to  “withdraw”  the  two  ruie  provisions  which  are  being  heid  in 
abeyance  by  the  Joint  Committee  on  Administrative  Ruies  (“JCAR”)  is  to 
initiate  a subsequent  Order  of  Ruiemaking  that  is  first  pubiished  as  a 
proposed  ruie,  permitted  to  be  commented  on  by  the  pubiic,  and  is 
pubiished  as  adopted  in  a Finai  Order  of  Ruiemaking  in  the  Missouri 
Register. 

Section  536.021.5,  RSMo  2000,  is  dear  that  withdrawing  a ruie 
must  be  done  within  a certain  window  of  time: 

Within  ninety  days  after  the  expiration  of  the  time  for 
fiiing  statements  in  support  of  or  in  opposition  to  the 
proposed  ruiemaking,  or  within  ninety  days  after  the 
hearing  on  such  proposed  rulemaking  if  a hearing  is 
held  thereon,  the  state  agency  proposing  the  ruie  shaii 
fiie  with  the  secretary  of  state  a finai  order  of  ruiemaking 
either  adopting  the  proposed  ruie,  with  or  without  further 
changes,  or  withdrawing  the  proposed  rule,  which 
order  of  ruiemaking  shaii  be  pubiished  in  the  Missouri 
Register.  Such  ninety  days  shaii  be  toiied  for  the  time 
period  any  ruie  is  heid  under  abeyance  pursuant  to  an 
executive  order.  If  the  state  agency  fails  to  file  the  order 
of  rulemaking  as  indicated  in  this  subsection,  the 
proposed  rule  shall  lapse  and  shall  be  null,  void  and 
unenforceable. 

(emphasis  added). 

The  Commission  held  its  hearing  on  the  proposed  rule  on  April  6, 
201 0,  meaning  that  the  ninety  day  window  to  withdraw  expired  on  July  6, 
2010.  On  July  7,  2010,  the  Commission  filed  with  the  Secretary  of  State 
its  final  Order  of  Rulemaking  adopting  4 CSR  240-20.100,  including  the 
two  provisions  at  issue.  Once  the  Commission  issued  the  final  Order  of 
Rulemaking  adopting  the  rule,  the  Commission  lost  any  authority  to 
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withdraw  the  rule  or  provisions  of  the  rule  that  have  been  adopted. 
Verbal  representations  by  other  agency  personnel  that  we  have  such 
authority  are  not  the  law.  As  I made  clear  during  the  agenda  discussion 
on  the  Order  of  Withdrawal,  the  only  legal  way  to  “withdraw”  at  that  point 
is  to  initiate  a new  rule  making  process. 

An  agency  cannot  unilaterally  repeal  provisions  of  a regulation 
merely  by  declaring  that  the  portions  are  withdrawn.  While  I believe  the 
Order  issued  by  the  Commission  today  is  void,  what  that  Order  seems  to 
be  doing  is  promulgating  a new  rule,  without  any  notice,  opportunity  for 
comment  or  other  due  process  protections  contained  in  Chapter  536.  I 
agree  with  the  majority’s  position  that  the  provisions  should  be  repealed. 
However,  it  must  be  done  in  accordance  with  the  requirements  of 
Chapter  536  so  that  the  law  is  followed  and  due  process  is  ensured  to  all 
interested  persons. 


In  the  Matter  of  the  Determination  of  the  Weighted  Statewide 
Average  Rate  of  Nonwireless  Basic  Local  Telecommunication 
Services 


File  No.  TO-2011-0073 
Decided  January  26,  2011 

TELECOMMUNICATIONS  §14.  As  required  by  Section  392.245.13,  RSMo,  the 
Commission  caicuiated  the  weighted,  statewide  average  rate  of  nonwireiess  basic  iocai 
teiecommunications  services  and  determined  that  no  iegisiative  changes  were 
recommended  to  the  state  iegisiature. 

ORDER  DETERMINING  STATEWIDE  AVERAGE  RATE 
AND  CLOSING  CASE 


Pursuant  to  Section  392.245.13,  RSMo  Cum.  Supp.  2009,  the 
Commission  opened  this  matter  on  September  22,  2010,  to  determine 
the  weighted,  statewide  average  rate  of  nonwireless  basic  local 
telecommunications  services.  Since  that  time,  the  Staff  of  the 
Commission  has  surveyed  telecommunications  carriers  in  Missouri  to 
determine  their  rates  as  of  August  28,  2010. 

On  January  19,  2011,  Staff  filed  its  Report  for  2010,  in  which  it 
calculated  the  statewide  average  rates  as  $17.11  for  residential 
customers,  $34.35  for  business  customers,  and  $22.49  overall.  These 
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rates  represent  an  increase  in  the  average  greater  than  the  increase  in 
the  Consumer  Price  Index  (CPI).  The  Staff  also  provided  the  information 
on  which  it  based  its  calculations  and  stated  that  it  does  not  recommend 
any  legislative  changes. 

THE  COMMISSION  ORDERS  THAT: 

1.  The  Commission  determines  the  statewide  average 
rates  to  be  $17.11  for  residential  customers,  $34.35  for  business 
customers,  and  $22.49  overall. 

2.  The  Public  Information  Office  of  the  Missouri  Public 
Service  Commission  shall  provide  notice  of  this  order  to  the  members  of 
the  General  Assembly. 

3.  For  the  reasons  stated  in  Staffs  Report,  the 
Commission  does  not  recommend  any  legislative  changes. 

4.  This  order  shall  become  effective  on  January  26, 

2011. 


5.  This  case  may  be  closed  on  January  27,  201 1 . 


Clayton,  Chm.,  Jarrett,  Gunn, 
and  Kenney,  CC.,  concur. 

Davis,  C.,  concurs,  with  separate 
concurring  opinion  to  follow. 

Dippell,  Deputy  Chief  Regulatory  Law  Judge 

'NOTE:  At  the  time  of  publication,  no  opinion  of  Commissioner  Davis  has  been  filed. 


The  Staff  of  the  Missouri  Public  Service  Commission  v.  Laclede  Gas 
Company 


File  No.  GC-201 1-0098 
Decided  January  26,  201 1 

Evidence,  Practice  and  Procedures  §24.  The  Commission  granted  Laclede’s  motion  to 
dismiss  count  I of  Staff’s  complaint  where  that  count  merely  alleged  the  Commission’s 
jurisdiction  over  Laclede  while  not  asserting  a claim  that  Laclede  had  violated  any  provision 
of  law  or  tariff. 


ORDER  REGARDING  LACLEDE’S  MOTION  TO  DISMISS  COUNTS  I 
AND  V OF  STAFF’S  COMPLAINT 
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On  October  6,  2010,  the  Commission’s  Staff  fiied  a compiaint 
against  Laciede  Gas  Company,  Laciede  Energy  Resources,  Inc.,  and 
The  Laciede  Group,  Inc.  Staff  initially  amended  that  complaint  on 
October  7,  and  then  filed  a second  amended  complaint  against  all  three 
respondents  on  November  22.  On  December  22,  the  Commission 
dismissed  Staffs  second  amended  complaint  against  Laclede  Energy 
Resources  and  The  Laclede  Group,  but  the  complaint  against  Laclede 
Gas  Company  (Laclede)  remains  pending. 

Laclede  filed  its  answer  to  Staffs  second  amended  complaint  on 
December  10,  and  at  the  same  time,  filed  a motion  asking  the 
Commission  to  dismiss  Counts  I and  V of  Staffs  complaint  as  failing  to 
state  a claim  upon  which  relief  can  be  granted.  Staff  did  not  respond  to 
Laclede’s  motion  to  dismiss  within  the  ten-day  period  allowed  by 
Commission  rule.^  However,  Staff  filed  a responsive  pleading  on 
January  18,  along  with  a motion  seeking  leave  to  late-file  its  response. 

On  January  25,  Staff  filed  a notice  dismissing  Count  V of  its 
complaint  without  prejudice.  Commission  rule  4 CSR  240-2.1 16  allows  a 
complainant  to  voluntarily  dismiss  its  complaint  without  an  order  of  the 
Commission  at  any  time  before  prepared  testimony  has  been  filed  or  oral 
evidence  has  been  offered.  No  testimony  or  evidence  has  yet  been 
offered  in  this  case,  so  Staff  is  free  to  dismiss  all  or  any  part  of  its 
complaint.  With  Staff  having  dismissed  Count  V,  the  only  remaining 
issue  regarding  Laclede’s  motion  to  dismiss  concerns  Count  I of  that 
complaint. 

The  Commission  has  the  authority  to  decide  this  matter  on  the 
pleadings  pursuant  to  Commission  Rule  4 CSR  240-2.117(2),  which 
states: 

Except  in  a case  seeking  a rate  increase  or  which  is 
subject  to  an  operation  of  law  date,  the  commission  may, 
on  its  own  motion  or  on  the  motion  of  any  party,  dispose 
of  all  or  any  part  of  a case  on  the  pleadings  whenever 
such  disposition  is  not  otherwise  contrary  to  law  or 
contrary  to  the  public  interest. 

The  Commission’s  rules  do  not  establish  standards  for  when  it  is 
appropriate  to  dispose  of  a case  on  the  pleadings,  so  the  Commission 
will  instead  look  to  Missouri’s  civil  procedures  for  guidance. 

In  indicating  when  a case  may  be  disposed  on  the  pleadings,  the 


^ Commission  ruie  4 CSR  240-2.080(15). 
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Missouri  Supreme  Court  has  stated  that  for  purposes  of  the  motion,  aii 
facts  stated  in  the  chaiienged  pieading  are  accepted  as  true.  If  those 
assumed  facts  are  insufficient  as  a matter  of  iaw,  the  triai  court  may 
properiy  grant  a motion  for  judgment  on  the  pieadings.^ 

Staffs  second  amended  compiaint  now  contains  four  counts,  of 
which,  Laciede  chaiienges  oniy  the  first  count.  Count  I of  that  amended 
compiaint  offers  a series  of  aiiegations  intended  to  estabiish  the 
Commission’s  jurisdiction  over  Laciede  and  its  affiiiates.  The  Laciede 
Group  and  Laciede  Energy  Resources.  Aside  from  asserting  the 
Commission’s  jurisdiction.  Count  I does  not  aiiege  that  Laciede  has 
vioiated  any  statute,  reguiation,  or  tariff. 

The  Commission  has  aiready  dismissed  The  Laciede  Group  and 
Laciede  Energy  Resources  from  this  compiaint  so  Staffs  aiiegations 
purporting  to  estabiish  jurisdiction  over  those  companies  is  no  ionger 
reievant.  Laciede  is  a naturai  gas  distribution  utiiity  in  eastern  Missouri 
and  is  reguiated  by  this  Commission  as  a gas  corporation  as  defined  by 
Section  386.020(18)  RSMo  (Supp.  2009).  Thus,  the  Commission’s 
jurisdiction  over  Laciede  is  not  in  question. 

Laciede  asks  the  Commission  to  dismiss  Count  I because  it  faiis 
to  state  a ciaim  against  Laciede.  In  fact.  Count  I does  not  state  a claim 
against  Laclede,  or  anyone  else,  nor  does  it  appear  to  be  intended  to 
state  such  a claim.  Rather,  it  simply  asserts  the  Commission’s 
jurisdiction  over  the  respondents.  To  the  extent  Count  I remains  relevant 
after  the  dismissal  of  The  Laclede  Group  and  Laclede  Energy 
Resources,  it  serves  only  to  establish  background  information  that  may 
be  relevant  to  the  remaining  counts  of  the  complaint.  Therefore,  it  is  not 
properly  denominated  as  a separate  count. 

The  Commission  will  dismiss  Count  I,  but  since  those 
paragraphs  may  retain  some  relevance  to  the  remaining  counts  of  the 
complaint,  there  is  no  reason  to  strike  them  from  the  complaint.  Indeed, 
Laclede  does  not  seek  that  relief.  Therefore,  the  Commission  will  grant 
Laclede’s  motion  to  dismiss  Count  I of  Staff’s  complaint,  but  will  allow 
those  paragraphs  denominated  as  Count  I to  remain  as  background  for 
the  complaint. 


^ State  ex  ret.  Nixon  v.  American  Tobacco  Co.,  Inc.,  34  S.W.3d  122,  134  (Mo  2000). 
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THE  COMMISSION  ORDERS  THAT: 

1.  Laclede  Gas  Company’s  motion  to  dismiss  Count  I of 
Staffs  second  amended  complaint  is  granted. 

2.  This  order  shall  become  effective  immediately  upon 
issuance. 

Clayton,  Chm.,  Davis,  Jarrett,  Gunn, 

and  Kenney,  CC.,  concur; 

with  Davis,  C.,  concurring  opinion  to  follow. 

Woodruff,  Chief  Regulatory  Law  Judge 

'NOTE:  At  the  time  of  publication,  no  opinion  of  Commissioner  Davis  has  been  filed. 
'NOTE:  See  page  664  for  another  order  in  this  case. 


The  Staff  of  the  Missouri  Public  Service  Commission  v.  Laclede  Gas 
Company* 


File  No.  GC-2011-0006 
Decided  February  4,  2011 

Evidence,  Practice  and  Procedures  §24.  The  Commission  granted  summary 
determination  in  favor  of  Staff’s  complaint  against  Laclede  for  violating  a stipulation  and 
agreement  by  which  Laclede  agreed  not  to  object  to  the  production  of  documents  on  the 
basis  that  such  documents  were  in  the  possession  of  its  corporate  parent  rather  than  itself. 

REPORT  AND  ORDER  REGARDING 
MOTIONS  FOR  SUMMARY  DETERMINATION 


Syllabus:  This  order  grants  summary  determination  in  favor  of 
the  Staff  of  the  Commission.  It  also  denies  Laclede  Gas  Company’s 
motion  for  summary  determination. 

Background  and  Procedural  History 

On  July  7,  2010,  the  Staff  of  the  Commission  filed  a complaint 
against  Laclede  Gas  Company.  Laclede  filed  its  answer  to  that 
complaint  on  August  9.  Laclede  filed  a counterclaim  against  Staff  on 
September  22,  which  the  Commission  dismissed  on  November  3.  An 
evidentiary  hearing  on  Staffs  complaint  is  scheduled  for  February  22-25, 
2011. 

Staff  filed  a motion  for  summary  determination  on  December  15. 
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Laclede  responded  on  December  22  by  filing  its  own  motion  for  summary 
determination.  Both  motions  were  accompanied  by  supporting  legal 
memorandums.  Staff  filed  suggestions  in  opposition  to  Laclede’s  motion 
for  summary  determination  on  January  12,  2011.  Laclede  filed  its 
response  to  Staffs  motion  on  January  14. 

FINDINGS  OF  FACT 

Based  upon  undisputed  facts,  the  Commission  makes  these  Findings  of 
Fact. 

1 . This  complaint  is  brought  by  the  Staff  of  the  Missouri 
Public  Service  Commission,  acting  through  the  Chief  Staff  Counsel. 

2.  Laclede  Gas  Company  is  a Missouri  general  business 
corporation  in  good  standing,  incorporated  on  March  2,  1857  as  The 
Laclede  Gas  Light  Company.  Its  principal  place  of  business  is  located 
at  720  Olive  Street,  St.  Louis,  Missouri  631 01 . 

3.  Laclede  is  a natural  gas  distribution  company  that  serves 
approximately  630,000  residential,  commercial,  and  industrial  customers 
in  the  City  of  St.  Louis  and  ten  other  counties  in  Eastern  Missouri. 

4.  Laclede  is  a “gas  corporation”  as  defined  by  section 
386.020(18),  RSMo  2000,  and  is  a “public  utility”  as  defined  by  section 
386.020(43),  RSMo  2000. 

5.  Laclede  is  a wholly-owned  subsidiary  of  The  Laclede 
Group,  Inc.,  a Missouri  general  business  corporation  in  good  standing, 
incorporated  on  October  18,  2000.  The  Laclede  Group’s  principal  place 
of  business  is  located  at  720  Olive  Street,  St.  Louis,  Missouri.  The 
Laclede  Group  is  a public  utility  holding  company. 

6.  Laclede  Energy  Resources,  Inc.,  is  a Missouri  general 
business  corporation  in  good  standing.  It  was  incorporated  on  May  28, 
1981  and  its  principal  place  of  business  is  located  at  720  Olive  Street,  St. 
Louis,  Missouri  63101.  Laclede  Energy  Resources  is  also  a wholly- 
owned  subsidiary  of  The  Laclede  Group. 

7.  Laclede  Energy  Resources  engages  in  the  marketing  of 
natural  gas  and  is  not  regulated  by  this  Commission. 

8.  From  time  to  time  Laclede  purchases  natural  gas  from 
Laclede  Energy  Resources. 

9.  On  December  1 , 2000,  Laclede  applied  to  this 
Commission  for  authority  to  restructure  itself  as  a holding  company  with 
subsidiaries.  The  Commission  assigned  that  application  File  Number 
GM-2001-342. 

10.  Laclede’s  application  for  authority  to  restructure  was 
resolved  through  a stipulation  and  agreement,  which  the  Commission 
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approved  on  August  14,  2001.  The  approved  stipulation  and  agreement 
was  signed  by  Laclede  and  by  The  Laclede  Group,  Inc. 

11.  The  approved  stipulation  and  agreement  provided  that 
Laclede  would  be  authorized  to  restructure  itself,  subject  to  certain 
conditions  set  forth  in  the  stipulation  and  agreement. 

12.  Subsection  VI. 1 of  the  approved  stipulation  and 
agreement  provides  in  part: 

Upon  implementation  of  the  Proposed 
Restructuring,  transactions  involving  transfers  of  goods 
or  services  between  Laclede  Gas  Company  and  one  or 
more  of  the  Company’s  affiliated  entities  shall  be 
conducted  and  accounted  for  in  compliance  with  the 
provisions  of  a Cost  Allocation  Manual  (“CAM”)  ... 

13.  Section  IV  of  the  approved  stipulation  and  agreement  is 
entitled  “Access  to  Information  Conditions.” 

14.  Subsection  IV. 2 can  be  divided  into  three  portions.  The 
first  portion  states: 

Upon  request,  Laclede  Gas  Company  and  The 
Laclede  Group,  Inc.  agree  to  make  available  to  Staff, 

Public  Counsel  and  PACE,^  upon  written  notice  during 
normal  working  hours  and  subject  to  appropriate 
confidentiality  and  discovery  procedures,  all  books, 
records  and  employees  of  the  Laclede  Group,  Inc., 

Laclede  Gas  Company  and  its  affiliates  as  may  be 
reasonably  required  to  verify  compliance  with  the  CAM 
and  the  conditions  set  forth  in  this  Stipulation  and 
Agreement. 

15.  The  second  portion  relates  to  PACE  and  establishes 
special  terms  regarding  the  provision  of  information  to  the  unions.  That 
portion  is  not  relevant  to  this  case. 

1 6.  The  third  portion  of  IV. 2 once  again  concerns  the  sharing 
of  information  with  Staff  and  Public  Counsel.  The  third  portion  states: 

Laclede  Gas  Company  and  The  Laclede  Group,  Inc. 
shall  also  provide  Staff  and  Public  Counsel  any  other 
such  information  (including  access  to  employees) 
relevant  to  the  Commission’s  ratemaking,  financing, 
safety,  quality  of  service  and  other  regulatory  authority 
over  Laclede  Gas  Company;  provided  that  Laclede  Gas 


PACE  was  an  affiliation  of  the  labor  unions  that  represented  Laclede’s  employees. 
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Company  and  any  affiliate  or  subsidiary  of  The  Laclede 
Group,  Inc.  shall  have  the  right  to  object  to  such 
production  of  records  or  personnel  on  any  basis  under 
applicable  law  and  Commission  rules,  excluding  any 
objection  that  such  records  and  personnel  of  affiliates  or 
subsidiaries:  (a)  are  not  within  the  possession  or  control 
of  Laclede  Gas  Company;  or  (b)  are  either  not  relevant 
or  are  not  subject  to  the  Commission’s  jurisdiction  and 
statutory  authority  by  virtue  of  or  as  a result  of  the 
implementation  of  the  Proposed  Restructuring. 

17.  A discovery  dispute  arose  between  Staff  and  Laclede 
during  proceedings  related  to  two  actual  cost  adjustment  (ACA)  cases, 
GR-2005-0203  and  GR-2006-0288.  In  such  ACA  cases,  Laclede’s 
estimated  cost  of  procuring  gas  supplies  on  an  annual  basis  is  adjusted 
to  reflect  Laclede’s  actual  cost  to  obtain  those  supplies,  which  costs  are 
further  adjusted  to  exclude  any  imprudent  costs. 

18.  In  examining  Laclede’s  actual  costs  for  procuring  gas 
supplies.  Staff  was  particularly  concerned  with  Laclede’s  purchase  of  gas 
supplies  from  its  affiliate,  Laclede  Energy  Resources. 

19.  On  October  20,  2008,  acting  in  case  numbers  GR-2005- 
0203  and  GR-2006-0288,  the  Commission  granted  Staff’s  motion  to 
compel  Laclede  to  produce  certain  information  and  documents 
concerning  Laclede  Energy  Resources. 

20.  After  the  Commission  denied  Laclede’s  request  to 
reconsider  its  October  20,  2008  order,  Laclede  filed  a Request  for 
Clarification  on  December  26,  2008.  That  motion  asked  the  Commission 
to  conduct  an  evidentiary  hearing  before  allowing  Staff  to  investigate 
Laclede  Energy  Resources. 

21.  On  January  21,  2009,  the  Commission  clarified  its 
October  20,  2008  order  compelling  Laclede  to  produce  documents  by 
stating: 

The  Commission  has  ordered  Laclede  to 
produce  information  about  its  affiliate  according  to  the 
rules  of  discovery  not  under  the  Commission’s  Affiliate 
Transaction  Rule.  Although  it  is  true  that  by  granting 
Staffs  motion.  Staff  is  permitted  to  investigate  Laclede’s 
affiliate  transactions,  such  investigation  is  limited  to 
information  that  may  lead  to  evidence  that  is  relevant  to 
these  ACA  cases.  To  the  extent  that  Laclede  is  in 
possession  of  the  information,  the  Commission  clarifies 
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its  order  compelling  Laclede  to  produce  the  information 
requested  by  Staff. 

The  Commission  specifically  denied  Laclede’s  request  for  a hearing  and 
again  ordered  Laclede  to  produce  the  information  it  was  ordered  to 
produce  in  the  October  20,  2008  order. 

22.  At  various  times  throughout  the  ACA  cases,  Staff  has 
confirmed  that  it  is  seeking  information  from  Laclede  regarding  the 
prudence  of  its  gas  purchases  from  Laclede  Energy  Resources  and  that 
its  investigation  is  not  aimed  at  determining  whether  Laclede  violated  the 
affiliate  transaction  rule  or  its  Cost  Allocation  Manual. 

23.  On  April  22,  2009,  after  hearing  still  more  arguments 
from  the  parties,  the  Commission  reversed  its  position  and  issued  an 
Order  Denying  Motion  to  Compel,  concluding  “the  information  Staff 
seeks  is  not  reasonably  calculated  to  lead  to  the  discovery  of  admissible 
evidence.” 

24.  Staff  and  Public  Counsel  asked  the  Commission  to 
reconsider  its  April  22,  2009  order,  and  on  September  9,  2009,  the 
Commission  granted  reconsideration  and  ordered  the  parties  to  present 
additional  oral  argument. 

25.  Finally,  after  hearing  additional  argument,  the 
Commission  issued  an  order  on  November  4,  2009,  that  again  directed 
Laclede  to  produce  the  information  that  Staff  sought.  In  its  order,  the 
Commission  stated: 

The  Commission  emphasizes  that  Staffs 
discovery  request  is  not  an  investigation  under  the 
Commission’s  Affiliate  Transaction  rule  nor  is  it  a 
complaint  through  which  Staff  or  Public  Counsel  seeks 
enforcement  of  the  agreement  reached  in  Case  No.  GM- 
2001-342.  These  issues  have  but  served  as  red 
herrings  in  what  is  a discovery  request  governed  by  the 
rules  of  civil  procedure.  Mirroring  what  was  set  out  in 
the  Commission’s  initial  order  granting  Staffs  motion  to 
compel.  Commission  rule  4 CSR  240-2.090(1)  states 
that  discovery  may  be  obtained  by  the  same  means  and 
under  the  same  conditions  as  in  civil  actions.  Under  the 
rules  of  civil  procedure,  “it  is  not  grounds  for  objection 
that  the  information  sought  will  be  inadmissible  at  the 
trial  if  the  information  sought  appears  reasonably 
calculated  to  lead  to  the  discovery  of  admissible 
evidence.”  (citations  omitted). 
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26.  Laclede  did  not  comply  with  the  discovery  request  to 
Staffs  satisfaction  and  on  February  24,  2010,  the  Commission  directed 
its  General  Counsel  to  seek  enforcement  of  the  Commission’s  order  in 
circuit  court. 

27.  The  Commission’s  General  Counsel  proceeded  to  file  a 
petition  for  a writ  of  mandamus  in  the  Circuit  Court  of  Cole  County, 
seeking  to  compel  Laclede  to  comply  with  the  Commission’s  discovery 
orders. 

28.  During  the  course  of  an  oral  argument  held  on  May  11, 
2010,  before  the  Honorable  Paul  C.  Wilson,  Judge  of  Division  II  of  the 
19”^  Judicial  Circuit,  Cole  County,  Michael  Pendergast,  legal  counsel  for 
Laclede,  argued  to  the  court  that  Laclede  should  not  be  compelled  to 
give  Staff  the  documents  of  Laclede  Energy  Resources  it  seeks  because 
those  documents  were  not  in  the  possession,  custody,  or  control  of 
Laclede.  Pendergast  told  the  circuit  court  that  Laclede  was  taking  that 
position  under  the  general  rules  of  civil  discovery  as  the  Commission 
had,  in  its  previous  orders  declared  that  the  affiliate  transaction  rule,  the 
Cost  Allocation  Manual,  and  the  stipulation  and  agreement  did  not 
control  Staffs  discovery  request.^ 

29.  On  June  25,  2010,  the  Circuit  Court  of  Cole  County 
issued  a Judgment  and  Writ  of  Mandamus  that  ordered  Laclede  to  file  a 
return  by  July  30,  2010,  indicating  that  it  has  “produced  all  of  the 
information  sought  by  the  PSC  Discovery  Order  that  is  within  its 
possession,  custody  or  control.”  Laclede  filed  the  required  return  on  July 
30,  2010. 

CONCLUSIONS  OF  LAW 

The  Missouri  Public  Service  Commission  has  reached  the 
following  conclusions  of  law: 

Jurisdiction 

This  Commission  has  jurisdiction  and  authority  over  gas 
corporations  that  provide  service  within  Missouri.®  The  Commission  has 
authority  to  hear  and  decide  complaints  brought  against  public  utilities 
operating  in  Missouri. 

Authority  to  Seek  Penalties  for  Violation  of  Commission 

Orders 

The  relevant  portion  of  section  386.570.1,  RSMo  2000,  provides: 


^ The  transcript  of  the  proceedings  before  the  circuit  court  are  attached  to  Staff’s  complaint. 
Laclede’s  argument  is  found  on  pages  13  and  14  of  the  transcript. 

^ Section  393.140,  RSMo  2000. 

“ Section  386.390,  RSMo  2000. 
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[a]ny  corporation,  person  or  public  utility  which 
...  fails,  omits  or  neglects  to  obey,  observe  or  comply 
with  any  order,  decision,  decree,  rule,  direction,  demand 
or  requirement,  or  any  part  or  provision  thereof,  of  the 
commission  in  a case  in  which  a penalty  has  not  herein 
been  provided  for  such  corporation,  person  or  public 
utility,  is  subject  to  a penalty  of  not  less  than  one 
hundred  dollars  nor  more  than  two  thousand  dollars  for 
each  offense. 

Section  386.570.2,  RSMo  2000,  indicates  that  every  violation  of 
a Commission  order  is  a separate  and  distinct  offense  and  that  each 
day’s  continuance  of  a violation  is  also  a separate  and  distinct  offense. 

Section  386.570.3,  RSMo  2000,  provides  that  for  purposes  of 
enforcing  this  penalty  provision,  the  acts  of  an  employee  of  a public 
utility,  acting  within  the  scope  of  his  or  her  employment,  are  to  be 
deemed  the  acts  of  the  public  utility. 

Section  386.600,  RSMo  2000,  allows  the  Commission’s  General 
Counsel  to  bring  an  action  in  circuit  court  to  recover  a penalty  for  the 
violation  of  a Commission  order. 

Standard  of  Review  for  Summary  Determination 
Commission  Rule  4 CSR  240-2.117,  which  is  titled  “Summary 
Disposition,”  authorizes  the  Commission  to  decide  all  or  any  part  of  “a 
contested  case  by  disposition  in  the  nature  of  summary  judgment  or 
judgment  on  the  pleadings.” 

Commission  Rule  4 CSR  240-2.117(1),  provides,  in  relevant 

part: 

4.  (A)  Except  in  a case  seeking  a rate  increase  or 
which  is  subject  to  an  operation  of  law  date,  any  party 
may  by  motion,  with  or  without  supporting  affidavits, 
seek  disposition  of  all  or  any  part  of  a case  by  summary 
determination  at  any  time  after  the  filing  of  a responsive 
pleading,  if  there  is  a respondent,  or  at  any  time  after  the 
close  of  the  intervention  period. 

* * 


5.  (E)  The  commission  may  grant  the  motion  for 
summary  determination  if  the  pleadings,  testimony, 
discovery,  affidavits,  and  memoranda  on  file  show  that 
there  is  no  genuine  issue  as  to  any  material  fact,  that 
any  party  is  entitled  to  relief  as  a matter  of  law  as  to  all 
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or  any  part  of  the  case,  and  the  commission  determines 
that  it  is  in  the  pubiic  interest.  An  order  granting 
summary  determination  shaii  inciude  findings  of  fact  and 
conciusions  of  iaw. 

This  is  not  a case  seeking  a rate  increase,  or  a case  subject  to 
an  operation  of  iaw  date.  Moreover,  as  set  out  beiow,  to  grant  summary 
determination  in  this  case  wiii  not  be  “otherwise  contrary  to  iaw”  since  no 
genuine  factuai  dispute  remains  for  hearing,^  one  of  the  parties  is  entitied 
to  a determination  in  its  favor  as  a matter  of  iaw,®  and  the  contents  of  the 
parties’  pieadings  make  it  piain  that  the  merits  of  this  controversy  can  be 
fairiy  and  fuiiy  decided  in  a summary  manner.  Moreover,  the  pubiic 
interest  cieariy  favors  the  quick  and  efficient  resoiution  of  this  matter  by 
summary  determination  without  an  evidentiary  hearing^  inasmuch  as 
“[t]he  time  and  cost  to  hoid  hearings  on  [a]  matter  when  there  is  no 
genuine  issue  as  to  any  materiai  fact  wouid  be  contrary  to  the  pubiic 
interest.”®  Therefore,  the  Commission  may  finaiiy  dispose  of  this  case  on 
the  basis  of  the  iaw  and  the  undisputed  materiai  facts  before  it.® 

DECISION 

Staff  aiieges  that  Laciede  has  vioiated  Section  IV.2  of  the 
stipuiation  and  agreement  by  which  the  Commission  granted  Laciede 


Determination  on  the  Pieadings,  In  the  Matter  of  the  Canceliation  of  the  Certificate  of 
Service  Authority  and  Accompanying  Tariff  of  ConnectAmerica,  Inc.,  Case  No.  TD-2003- 
0582  (Nov.  4,  2004).  See  aiso  Order  Denying  Motion  for  Determination  on  the  Pleadings, 
Tony  Waiker  v.  Kansas  City  Power  & Light  Company,  Case  No.  EC-2006-0451  (Aug.  28, 
2006)  (denying  request  for  determination  on  the  pleadings  under  4 CSR  240- 
2. 117(2)  as  contrary  to  law  and  the  public  interest  where  it  was  obvious  that  the 
parties  did  not  agree  on  the  essential  facts  underlying  the  complainant's  claim 
for  relief);  McGuire  v.  Dir.  of  Revenue,  174  S.W.3d  87,  89  (Mo.  App.  E.D.  2005)  (a 
motion  for  judgment  on  the  pleadings  shouid  be  denied  where  there  is  a genuine  Issue  of 
material  fact  on  the  face  of  the  pleadings). 

® Determination  on  the  Pleadings,  In  the  Matter  of  the  Cancellation  of  the  Certificate  of 
Service  Authority  and  Accompanying  Tariff  of  ConnectAmerica,  Inc.,  Case  No.  TD-2003- 
0582  (Nov.  4,  2004);  Neel  v.  Strong,  114  S.W.3d  272,  274  (Mo.  App.  E.D.  2003)  (“A  motion 
for  judgment  on  the  pleadings  is  properly  granted . . . if,  from  the  face  of  the  pleadings,  the 
moving  party  is  entitied  to  judgment  as  a matter  of  law. ). 

^ See,  e.g.,  Determination  on  the  Pleadings,  The  Staff  of  the  Missouri  Pubiic  Service 
Commission  v.  Taney  County  Utilities  Corporation,  Case  No.  WC-2004-0342  (Oct.  19, 
2004). 

® Determination  on  the  Pleadings,  In  the  Matter  of  the  Application  of  Aquiia  Inc.  for  an 
Accounting  Authority  Order  Concerning  Fuei  Purchases,  Case  No.  EU-2005-0041  (Oct.  7, 
2004). 

® See,  e.g..  Determination  on  the  Pieadings,  The  Staff  of  the  Missouri  Pubiic  Service 
Commission  v.  Taney  County  Utitities  Corporation,  Case  No.  WC-2004-0342  (Oct.  19, 
2004). 
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authority  to  reorganize  itseif  under  a hoiding  company  structure. 
Specificaiiy,  Staff  contends  Laciede  vioiated  the  stipuiation  and 
agreement  by  arguing  to  the  circuit  court  that  the  Laciede  Energy 
Resources  documents  sought  by  Staff  were  not  in  the  possession, 
custody,  or  controi  of  Laciede. 

Laciede  counters  by  arguing  that  in  its  string  of  orders  regarding 
Staffs  discovery  requests,  the  Commission  has  decided  that  in  seeking 
discovery.  Staff  was  proceeding  under  generai  civii  discovery  principies 
and  that  therefore  the  requirements  of  the  stipuiation  and  agreement  do 
not  appiy  in  this  case. 

6.  The  first  step  in  evaiuating  the  parties’  arguments  is  to  take  a 
cioser  iook  at  the  stipuiation  and  agreement.  The  first  portion  of 
subsection  iV.2  of  the  approved  stipuiation  and  agreement  requires 
Laciede  and  The  Laciede  Group,  inc.  to  make  avaiiabie  to  Staff,  Pubiic 
Counsei,  and  PACE  aii  records  of  aii  affiiiates  “as  may  be  reasonabiy 
required  to  verify  compiiance  with  the  CAM  and  the  conditions  set  forth  in 
the  Stipuiation  and  Agreement.” 

7.  By  its  ciear  terms,  that  portion  of  the  stipuiation  and 
agreement  requires  Laciede  and  its  affiiiates  to  turn  over  documents  that 
are  connected  to  an  investigation  into  compiiance  with  the  Cost 
Aiiocation  Manuai  and  the  conditions  set  forth  in  the  stipuiation  and 
agreement.  Staff  has  repeatediy  indicated  that  it  is  not  seeking 
documents  from  Laciede  as  part  of  an  effort  to  verify  compiiance  with  the 
Cost  Aiiocation  Manuai,  the  stipuiation  and  agreement,  or  the  affiiiate 
transaction  ruies.  if  this  first  portion  of  subsection  iV.2  were  the  entire 
agreement,  Laciede  wouid  be  entitied  to  prevaii  on  its  motion  for 
summary  determination. 

8.  However,  the  agreement  embodied  in  subsection  iV.2  does 
not  end  with  the  first  portion,  in  the  third  portion  of  that  subsection, 
Laciede  and  The  Laciede  Group  agree  that  they  wiii  provide  Staff  and 
Pubiic  Counsei  any  other  information  that  is  “reievant  to  the 
Commission’s  ratemaking,  financing,  safety,  quaiity  of  service  and  other 
reguiatory  authority  over  Laciede  Gas  Company.” 

9.  This  portion  of  the  agreement  is  not  iimited  to  situations  in 
which  Staff,  Pubiic  Counsei,  or  PACE  are  seeking  to  verify  compiiance 
with  the  Cost  Aiiocation  Manuai  or  the  terms  of  the  stipuiation  and 
agreement,  instead,  it  appiies  to  generai  discovery  requests,  it  aiiows 
Laciede,  The  Laciede  Group,  and  any  affiiiated  company  the  right  to 
object  to  the  production  of  such  records  on  any  iawfui  basis  with  two 
exceptions.  Laciede,  The  Laciede  Group,  and  affiiiated  companies  are 
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not  allowed  to  object  that  the  records  are  “not  within  the  possession  or 
control  of  Laclede  Gas  Company,”  and  they  are  not  allowed  to  object  that 
the  records  are  no  longer  relevant  or  subject  to  the  Commission’s 
jurisdiction  and  statutory  authority  because  of  the  restructuring. 

10.  When  Laclede  restructured  and  formed  a holding  company 
with  attendant  unregulated  affiliates,  a portion  of  the  business  Laclede 
conducts  was  transformed  Into  unregulated  activity  that  might  evade  the 
Commission’s  review.  In  effect,  this  portion  of  the  subsection  allows 
Staff  and  Public  Counsel  the  same  access  to  business  records  related  to 
Laclede’s  activities  as  they  would  have  had  before  the  restructuring. 

11.  When  Laclede  argued  to  the  circuit  court  that  It  should  not 
have  to  produce  documents  belonging  to  Laclede  Energy  Resources 
because  It  did  not  have  possession  or  control  of  those  documents.  It  was 
asserting  a defense  that  It  had  relinquished  under  the  explicit 
requirements  of  the  third  portion  of  section  IV.2  of  the  stipulation  and 
agreement. 

12.  Laclede  attempts  to  avoid  that  conclusion  by  arguing  that 
Staff  Is  collaterally  attacking  the  Commission’s  previous  orders,  as  well 
as  the  order  Issued  by  the  circuit  court,  which  found  that  Staff  Is  seeking 
to  compel  Laclede  to  produce  documents  under  the  general  rules  of  civil 
discovery.  But  those  orders  are  not  Inconsistent  with  the  Commission’s 
conclusion  that  Laclede  has  violated  the  stipulation  and  agreement. 

13.  Only  the  first  portion  of  subsection  IV.2  of  the  stipulation  and 
agreement  Is  limited  to  discovery  related  to  compliance  with  the  Cost 
Allocation  Manual  and  the  terms  of  the  stipulation  and  agreement.  The 
third  portion  of  that  subsection,  the  portion  that  Is  relevant  In  this  case, 
applies  to  the  discovery  requests  Staff  has  made  under  the  general  rules 
of  civil  discovery. 

14.  Laclede  also  argues  that  In  one  of  Its  previous  orders,  the 
Commission  explicitly  limited  Laclede’s  obligation  by  requiring  It  to 
produce  those  documents  In  Its  possession.  The  sentence  In  question  Is 
found  In  the  Commission’s  January  21,  2009  Order  Regarding  Request 
for  Clarification.  That  order  Is  quoted  extensively  In  paragraph  21  of  the 
Findings  of  Fact  section  of  this  order,  but  the  particular  sentence  In 
question  states  “[t]o  the  extent  that  Laclede  Is  In  possession  of  the 
Information,  the  Commission  clarifies  Its  order  compelling  Laclede  to 
produce  the  Information  requested  by  Staff.” 

15.  The  Commission  did  not  Intend  to  relieve  Laclede  of  Its 
obligation  to  produce  documents  by  Including  that  sentence  In  the  body 
of  Its  order.  Laclede  had  not  asked  the  Commission  for  clarification 
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regarding  its  obiigation  to  produce  information  not  in  its  possession  and 
the  oniy  actuai  ciarification  the  Commission  ordered  was  a deniai  of 
Laciede’s  request  for  an  evidentiary  hearing.  Furthermore,  in  that  order, 
the  Commission  once  again  required  Laciede  to  compiy  with  Staff’s 
discovery  requests.  In  any  event,  the  Commission  has  never  set  aside 
the  stipuiation  and  agreement  and  its  iimitation  on  Laciede’s  abiiity  to 
chaiienge  discovery  requests. 

16.  Thus,  when  Laciede  argued  to  the  circuit  court  that  it  does 
not  have  possession  of  documents  beionging  to  its  affiiiate,  Laciede 
Energy  Resources,  to  avoid  compiiance  with  Staff’s  discovery  request,  it 
vioiated  the  expiicit  terms  of  the  stipuiation  and  agreement.  When  the 
Commission  approved  that  stipuiation  and  agreement  it  became  an  order 
of  the  Commission,  and  the  vioiation  of  that  order  subjects  Laciede  to  the 
penaity  provisions  of  Section  386.570. 

17.  The  Commission  emphasizes  that  this  order  resoiving  Staff’s 
compiaint  is  not  about  the  interpretation  of  the  Cost  Aiiocation  Manuai  or 
the  affiiiate  transaction  ruies.  Laciede  wouid  iike  to  argue  again  that  the 
information  Staff  seeks  is  not  reievant,  but  that  question  is  not  currentiy 
before  the  Commission.  Uitimateiy,  the  questions  about  the  appiicabiiity 
and  interpretation  of  the  Cost  Aiiocation  Manuai  and  the  affiiiate 
transaction  ruies  wiii  be  resoived  in  the  underiying  ACA  cases,  but  not  in 
this  compiaint. 

18.  The  Commission  has  found  that  Laciede  is  subject  to  a 
penaity  for  its  vioiation  of  the  stipuiation  and  agreement  and  the  order 
that  approved  that  stipuiation  and  agreement.  The  Commission  wiii 
authorize  its  Generai  Counsei  to  seek  such  a penaity  in  circuit  court,  but 
the  Commission  is  not  seeking  to  impose  a harsh  punishment  on 
Laciede  for  its  past  actions.  Rather,  the  Commission  wants  to 
emphasize  to  Laciede  that  it  must  compiy  with  the  stipuiation  and 
agreement  and  with  the  Commission’s  orders  regarding  discovery. 

THE  COMMISSION  ORDERS  THAT: 

1.  The  Motion  for  Summary  Determination  fiied  by  the  Staff  of 
the  Commission  is  granted. 

2.  The  Motion  for  Summary  Determination  fiied  by  Laciede  Gas 
Company  is  denied. 

3.  The  Commission’s  Generai  Counsei  is  authorized  to  proceed 
to  circuit  court  to  pursue  appropriate  penaities  against  Laciede  Gas 
Company. 

4.  With  Summary  Determination  having  been  granted,  the 
remaining  procedurai  scheduie,  inciuding  the  evidentiary  hearing 
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scheduled  for  February  22-25,  201 1 , is  canceled. 

5.  This  order  shall  become  effective  on  February  14,  201 1 . 

Clayton,  Chm.,  Gunn,  and  Kenney,  CC.,  concur; 

Davis  and  Jarrett,  CC.,  dissent,  with  dissenting  opinion 
of  Jarrett  to  follow. 

Woodruff,  Chief  Regulatory  Law  Judge 


DISSENT  OF  COMMISSIONER  TERRY  M.  JARRETT  TO  THE 
REPORT  AND  ORDER  REGARDING  MOTIONS 
FOR  SUMMARY  DETERMINATION 


I respectfully  dissent.  The  Staff  is  not  entitled  to  Summary 
Determination  because  it  has  not  established  that  there  is  no  genuine 
issue  as  to  any  material  fact  that  would  entitle  them  to  such  relief. 

Commission  Rule  4 CSR  240-2.1 17(E)  sets  out  the  standard  for 
granting  a motion  for  summary  determination: 

The  commission  may  grant  the  motion  for  summary 
determination  if  the  pleadings,  testimony,  discovery, 
affidavits,  and  memoranda  on  file  show  that  there  is  no 
genuine  issue  as  to  any  material  fact,  that  any  party  is 
entitled  to  relief  as  a matter  of  law  as  to  all  or  any  part  of 
the  case,  and  the  commission  determines  that  it  is  in  the 
public  interest.  An  order  granting  summary  determination 
shall  include  findings  of  fact  and  conclusions  of  law. 

In  its  Motion,  Staff  argues  that  Laclede  has  violated  a prior 
Commission  order  by  violating  the  approved  Stipulation  and  Agreement 
in  Case  No.  GM-2001-342.  Specifically,  Staff  asserts  that,  during  a 
hearing  on  Case  No.  10AC-CC00170  on  May  11,  2010,  Michael 
Pendergast,  attorney  for  Laclede,  argued  that  the  documents  sought  by 
the  Staff  and  ordered  by  the  Commission  to  be  provided,  “aren’t 
something  that  Laclede  Gas  has  possession,  custody  or  control  over.” 
And,  Mr.  Pendergast  further  argued  that  “We  have,  being  Laclede  Gas 
Company,  have  provided  everything  we  have  in  our  possession.  We 
have  indication  to  the  Commission  that  we  have  provided  everything 
that’s  in  our  possession.”  Staff  makes  further  allegations  that  in  other  on 
the  record  presentations,  hearings  or  communications,  Mr.  Pendergast 
stated  that  Laclede  is  not  in  possession  of  the  documents  sought  by 
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Staff.  Staff  also  alleges  that  In  Laclede  Gas  Company’s  Return  to  the 
Writ  of  Mandamus  that  Laclede  states  that  It  does  not  have  the 
documents. 

The  pertinent  part  of  the  Stipulation  and  Agreement  reads  as 

follows: 

Laclede  Gas  Company  and  The  Laclede  Group,  Inc., 
shall  also  provide  Staff  and  Public  Counsel  any  other 
such  Information  (Including  access  to  employees) 
relevant  to  the  Commission's  ratemaking,  financing, 
safety,  quality  of  service  and  other  regulatory  authority 
over  Laclede  Gas  Company;  provided  that  Laclede 
Gas  Company  and  any  affiliate  or  subsidiary  of  The 
Laclede  Group,  Inc.  shall  have  the  right  to  object  to 
such  production  of  records  or  personnel  on  any 
basis  under  applicable  law  and  Commission  rules, 
excluding  any  objection  that  such  records  and 
personnel  of  affiliates  or  subsidiaries:  (a)  are  not 
within  the  possession  or  control  of  Laclede  Gas 
Company;  or  (b)  are  either  not  relevant  or  are  not 
subject  to  the  Commission's  jurisdiction  and  statutory 
authority  by  virtue  of  or  as  a result  of  the  Implementation 
of  the  Proposed  Restructuring.  (Emphasis  supplied.) 

The  key  phrase  here  Is  “right  to  object.”  According  to  the 
Stipulation  and  Agreement,  Laclede  has  no  right  to  object  that  the 
records  sought  by  Staff  are  not  within  the  possession  and  control  of 
Laclede. 

To  “object”  Is  a legal  term  of  art.  It  Is  defined  as  follows: 

In  legal  proceedings,  to  object  (e.g.,  to  the  admission  of 
evidence)  Is  to  Interpose  a declaration  to  the  effect  that 
the  particular  matter  or  thing  under  consideration  Is  not 
done  or  admitted  with  the  consent  of  the  party  objecting, 
by  Is  by  him  considered  Improper  or  Illegal,  and  referring 
the  question  of  Its  propriety  or  legality  to  the  court.™ 


10 


Black’s  Law  Dictionary,  5th  ed.  at  967  (1979). 
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Nowhere  in  Staffs  Motion  does  it  aiiege,  much  iess  show  by  the 
pieadings,  testimony,  discovery,  affidavits,  and  memoranda  on  fiie,  that 
Laciede  ever  “objected”  to  the  production  of  the  records  at  issue.  The 
context  of  Laciede’s  representations  in  Circuit  Court  and  appeiiate 
courts,  and  other  hearings  and  communications  reiied  on  by  Staff  in  its 
Motion,  are  not  objections.  In  fact,  they  are  representations  in  orai 
arguments  before  the  Courts  and  this  Commission  and  in  other 
communications  with  Staff.  In  its  Motion,  Staff  never  asserts  or  proves  by 
competent  and  substantiai  evidence  that  any  Court  or  this  Commission 
was  ever  presented  with  an  objection  by  Laciede.  The  words  spoken  or 
written  were  not  the  type  of  objection  contempiated  by  the  Stipuiation 
and  Agreement. 

Words  in  the  iaw  have  meaning,  and,  the  meaning  of  words  does 
make  a difference.  What  Staff  accuses  Laciede  of  doing  simpiy  did  not 
occur,  or  at  ieast  Staff  has  not  shown  any  evidence  that  Laciede 
objected  as  contempiated  by  the  Stipuiation  and  Agreement. 

Based  on  the  anaiysis  set  out  above.  Summary  Determination  is 
not  appropriate.  Staffs  Motion  shouid  have  been  denied. 

'NOTE:  This  case  was  appealed  to  the  Missouri  Court  of  Appeals  (WD)  and  affirmed.  See 
392  SW3d  24  (Mo.  App.  W.D.  2012) 

In  The  Matter  of  the  Application  of  KCP&L  Greater  Missouri 
Operations  Company  for  Permission  and  Approval  and  a Certificate 
of  Public  Convenience  and  Necessity  Authorizing  it  to  Acquire, 
Construct,  Install,  Own,  Operate,  Maintain,  and  otherwise  Control 
and  Manage  Electrical  Production  and  Related  Facilities  in  Certain 
Areas  of  Buchanan  County,  Missouri  Near  the  City  of  St.  Joseph. 

File  No.  EA-201 1-0165 
Decided  February  4,  2011 

Electric  §3.  The  Commission  approves  an  application  to  construct  a facility  for  producing 
electricity  powered  by  landfill  gas. 

Electric  §30.  The  Commission  approves  an  application  to  construct  a facility  for  producing 
electricity  powered  by  landfill  gas. 

ORDER  GRANTING  CERTIFICATE  OF 
CONVENIENCE  AND  NECESSITY 
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The  Commission  is  granting  the  appiication  (“appiication”)  of 
KCP&L  Greater  Missouri  Operations  Company  (“GMO”),  and  issuing  a 
certificate  of  convenience  and  necessity  for  those  purposes,  for 
constructing  eiectricai  production  and  reiated  faciiities  (“faciiities”) 
powered  by  iandfiii  gas  from  the  City  of  St.  Joseph  Landfiii,  a renewabie 
fuei. 

Procedure 

GMO  fiied  the  appiication  with  a supporting  affidavit  on 
December  7,  2010,  and  fiied  suppiementary  documents  on  December 
10,  2010.  The  Commission  gave  notice  of  the  appiication,  soiicited  the 
Staffs  recommendation,  and  set  a deadiine  for  motions  to  intervene  on 
December  9,  2010.  On  January  18,  2011,  the  Commission  granted  the 
appiication  to  intervene  of  the  Missouri  Department  of  Naturai  Resources 
(“DNR”). 

The  appiication  is  subject  to  the  foiiowing  procedure: 

The  commission  shaii  have  the  power  to 
grant  the  permission  and  approvai 
herein  specified  whenever  it  shaii  after 
due  hearing  determine  that  such 
construction  or  such  exercise  of  the 
right,  priviiege  or  franchise  is  necessary 
or  convenient  for  the  pubiic  service.^ 

The  statutory  provision  for  a “due  hearing”^  means  that  the  Commission 
may  grant  the  unopposed  appiication  without  a hearing.^  On  January  14, 
2011,  Staff  fiied  its  recommendation  with  a supporting  affidavit  in  favor  of 
granting  the  appiication. 

As  of  the  date  of  this  order,  no  party  has  fiied  any  response  to 
the  recommendation."^  Therefore,  this  action  is  a non-contested  case  and 
the  Commission  need  not  separateiy  state  its  findings  of  fact.  The 
Commission  bases  its  findings  of  fact  on  the  verified  fiiings. 

Standard 

The  appiication  seeks  the  Commission’s  permission  and 


^ Section  393.170.3,  RSMo  2000. 

^ Section  393.170.3,  RSMo  2000. 

^ State  ex  ret.  Rex  Deffenderfer  Ent,  Inc.  v.  Public  Serv.  Comm’n,  776  S.W.2d  494,  496 
(Mo.  App.,  W.D.  1989). 

Under  4 CSR  240-2.010(1 1),  OPC  is  a party  to  this  action  uniess  it  eiects  to  ‘‘fiie  a notice 
of  their  intention  not  to  participate  within  the  period  of  time  estabiished  for  interventions  by 
commission  ruie  or  order.”  As  of  the  date  of  this  order,  no  notice  of  intention  not  to 
participate  is  on  file. 
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approval  to  construct  an  electrical  production  facility  powered  by  the 
renewable  fuel  of  landfill  gas  from  the  City  of  St.  Joseph  Landfill. 
Electrical  facility  construction^  and  service®  require  the  Commission’s 
prior  permission  and  approval.  Such  permission  and  approval  depend  on 
GMO  showing: 

. . . that  the  granting  of  the  application  is 
required  by  the  public  convenience  and 
necessity[;  ] 

and  the  Commission  determining: 

. . . that  such  construction  or  such 
exercise  of  the  right,  privilege  or 
franchise  is  necessary  or  convenient  for 
the  public  service[.®] 

Further,  the  Commission  may  condition  its  approval  and  permission  as 
follows: 

The  commission  may  by  its  order 
impose  such  condition  or  conditions  as  it 
may  deem  reasonable  and  necessary 
[•®] 

“Necessary”  and  “necessity”  relate  to  the  regulation  of  competition,  cost 
justification,  and  safe  and  adequate  service.^®  On  finding  convenience 
and  necessity,  the  Commission  embodies  its  permission  and  approval  in 
a certificate,”  which  the  statutes  call  a certificate  of  convenience  and 
necessity. 

Findings  and  Conclusions 

The  verified  filings  support  the  convenience  and  necessity  of 
GMO’s  proposed  construction  as  follows: 

1.  GMO  is  a Missouri  corporation  in  good  standing 
authorized  to  do  business  as  an  electrical  corporation  and 
the  area  in  which  GMO  proposes  to  install  the  facilities  is 


® Section  393.1 70.1 , RSMo  2000. 

® Section  393.170.2,  RSMo  2000,  first  sentence. 

^ 4 CSR  240-3.205(1  )(E). 

® Section  393.170.3,  RSMo  2000. 

® Id. 

State  ex  ret.  Intercon  Sewer,  Inc.  v.  Public  Serv.  Comm’n  of  Mo.,  848  S.W.2d  593, 
597  (Mo.  App.,  W.D.  1993). 

” Section  393.170.2,  RSMo  2000,  second  sentence. 

Section  393.170.3,  RSMo  2000,  third  sentence. 
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within  GMO’s  service  territory.^^ 

2.  The  appiication  has  support  from  the  City  of  St.  Joseph, 
Buchanan  County,  and  DNR. 

3.  GMO  wiii  finance  the  project  with  generai  funds,  federai 
tax  credits  and  Missouri  Biogas  Energy  Subgrants. 

On  those  grounds,  the  Commission  independentiy  finds  and  conciudes 
that  the  faciiities  are  necessary  and  convenient  for  the  pubiic  service. 
Therefore,  the  Commission  wiii  grant  the  appiication. 

THE  COMMISSION  ORDERS  THAT: 

1 . The  appiication  is  granted,  and  a certificate  of  convenience 
and  necessity  refiecting  such  permission  and  approvai  shaii  be  issued  to 
KCP&L  Greater  Missouri  Operations  Company  (“company”)  for  the 
faciiities  described  in  the  appiication. 

2.  Nothing  in  this  order  preciudes  the  Commission  from 
considering  any  ratemaking  treatment  of  any  future  company 
expenditure,  and  any  other  matter,  pertaining  to  the  certificate  of 
convenience  and  necessity. 

3.  This  order  shaii  become  effective  on  February  14,  2011  and 
this  fiie  shaii  ciose  February  1 5,  201 1 . 

Ciayton,  Chm.,  Davis,  Jarrett,  Gunn 
and  Kenney,  CC.,  concur. 

Jordan,  Senior  Reguiatory  Law  Judge 


The  proposed  service  area’s  legal  description  is  in  the  application’s  Appendix  2.  A 
depiction  is  in  the  application’s  Exhibit  A. 
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In  the  Matter  of  the  Application  of  Osage  Valley  Electric  Cooperative 
for  Approval  of  a Chang  In  Electrical  Suppliers  for  Certain 
Customers  Within  the  City  of  Clinton  for  Reasons  in  the  Public 
Interest. 


File  No.  EO-201 1-0137 
Decided  February  7,  2011 

Electric  §4.1.  The  Commission  may  order  a change  of  suppliers  for  property  served  by  a 
cooperative  or  a municipally  owned  or  operated  electric  power  system  on  the  basis  that  the 
change  is  in  the  public  interest  for  a reason  other  than  a rate  differential.  The  cost  the 
cooperative  must  incur  to  repair  and  replace  the  infrastructure  for  the  properties  in  question 
outweighs  the  revenue  the  sales  from  the  infrastructure  would  generate,  and  the  public 
utility  and  property  owners  agreeing  to  the  change,  are  all  factors  supporting  that  the 
change  would  be  in  the  public  interest. 

ORDER  APPROVING  CHANGE  OF  ELECTRIC  SERVICE  SUPPLIER 

On  November  9,  2010,  Osage  Valley  Electric  Cooperative 
(hereafter  “Osage  Valley”)  asked  the  Commission  to  allow  It  to  transfer 
the  service  of  four  properties  (hereafter  “the  properties”)  within  the  City  of 
Clinton  to  Kansas  City  Power  & Light  - Greater  Missouri  Operations 
Company  (hereafter  “GMO”).  The  Commission  granted  the  Intervention 
requests  of  GMO,  and  of  an  owner  of  two  of  the  properties  to  be 
transferred,  Robert  Robinson. 

On  January  20,  2011,  Staff  filed  Its  recommendation.  Staff 
Indicated  the  request  for  a change  In  supplier  was  In  the  public  Interest 
for  a reason  other  than  a rate  differential,  and  recommended  the 
Commission  approve  the  request.  Staff  explained  that  the  cost  Osage 
Valley  must  Incur  to  repair  and  replace  the  Infrastructure  to  serve  the 
properties  Is  not  justified  by  the  revenue  generated  from  serving  the 
properties.  Staff  further  notes  that  although  the  relevant  statute  does  not 
require  the  property  owners  to  consent  to  the  transfer,  the  owners  of 
properties  have  consented  to  the  change.  GMO  Is  also  willing  to  serve 
those  properties.  These  are  all  factors  supporting  a Commission  finding 
that  the  change  In  suppliers  would  be  In  the  public  Interest  for  a reason 
other  that  a rate  differential. 

Commission  Rule  4 CSR  240-2.080(15)  allows  parties  ten  days 
to  respond  to  pleadings.  No  party  has  responded  to  the  Staff 
Recommendation. 

Section  394.315.2,  RSMo  2000,  gives  the  Commission  authority 
to  order  a change  of  suppliers  for  property  served  by  a municipally 
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owned  or  operated  electric  power  system  on  the  basis  that  the  change  is 
in  the  public  interest  for  a reason  other  than  a rate  differential.  The 
Commission  has  reviewed  the  application  and  Staffs  verified  recom- 
mendation, which  are  hereby  admitted  into  evidence.  For  the  reasons 
elucidated  by  Staff,  the  Commission  finds  that  the  change  of  supplier  is 
in  the  public  interest  for  a reason  other  than  a rate  differential. 
Therefore,  the  Commission  will  grant  the  application. 

THE  COMMISSION  ORDERS  THAT: 

1.  The  November  9,  2010  Application  for  Change  of 
Electrical  Power  Suppliers  filed  by  Osage  Valley  Electric  Cooperative  is 
granted. 

2.  This  order  shall  become  effective  on  February  1 7,  201 1 . 

3.  This  case  shall  be  closed  on  February  1 8,  201 1 . 

Ronald  D.  Pridgin,  Senior  Regulatory 
Law  Judge,  by  delegation  of  authority 
pursuant  to  Section  386.240,  RSMo  2000. 

Dated  at  Jefferson  City,  Missouri, 
on  this  7*'^  day  of  February,  201 1 . 


In  the  Matter  of  an  Investigation  into  the  Quality  of  Wireline 
Telecommunications  Services  in  the  State  of  Missouri 

File  No.  TO-2011-0047 
Decided  February  23,  201 1 

Telecommunications  §26.  The  Commission  accepted  a Staff 
investigative  report  that  concluded  that  deregulated  local  exchange 
telecommunications  companies  continue  to  provide  an  acceptable  quality 
of  service  to  their  customers. 

ORDER  ACCEPTING  STAFF’S  REPORT  ON  ITS  INVESTIGATION 
INTO  THE  QUALITY  OF  WIRELINE  TELECOMMUNICATIONS 
SERVICES  IN  MISSOURI 


On  September  1,  2010,  the  Commission  directed  its  Staff  to 
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open  an  investigation  into  the  quaiity  of  wireiine  teiecommunications 
service  in  Missouri.  Staff  asked  that  it  be  authorized  to  conduct  such  an 
investigation  because  it  was  concerned  that  Missouri’s  wireiine 
teiecommunications  system  may  have  degraded  in  recent  years  due  to  a 
iack  of  proper  testing,  preventive  maintenance,  and  timeiy  repiacement 
of  faciiities  since  the  teiecommunications  system  has  been  deciared  to 
be  competitive  and  thus  no  ionger  subject  to  quaiity  of  service  reguiation. 

At  Staff’s  request,  the  Commission  ordered  aii  faciiities-based 
iocai  exchange  teiecommunications  companies  to  answer  a set  of 
questions  regarding  the  companies’  maintenance  efforts  and  procedures. 
Staff  aiso  coiiected  comments  from  the  pubiic  regarding  the  service  they 
have  received  from  their  iandiine  teiephone  carriers.  On  January  31, 
201 1 , Staff  fiied  a report  detaiiing  the  resuits  of  its  investigation. 

Staff  reports  that  the  teiecommunications  companies  it  surveyed 
continue  to  track  the  quaiity  of  service  they  provide  to  their  customers: 
most  use  the  same  quaiity  of  service  measurements  prescribed  in  the 
Commission’s  quaiity  of  service  reguiation.  Staff  aiso  reports  that 
companies  are  generaiiy  instaiiing  and  repairing  teiephone  service  in  a 
timeiy  manner.  Finaiiy,  Staff  indicates  the  teiecommunications 
companies  have  preventative  maintenance  procedures  in  piace.  Staff 
conciudes  its  investigation  has  demonstrated  that  companies  are 
continuing  to  monitor  the  quaiity  of  service  provided  to  customers. 

In  a revised  report  fiied  on  February  9,  Staff  further  expiains  that 
aii  responding  companies  submitted  resuits  on  a company-wide  basis. 
Aithough  such  resuits  do  not  definiteiy  address  the  quaiity  of  service  on 
an  exchange-specific  basis,  the  submitted  resuits  suggest  most 
companies  are  providing  an  acceptabie  ievei  of  service.  More  detaiied 
information  would  be  needed  to  determine  if  there  are  certain  exchanges 
that  require  additional  analysis,  but  there  is  no  specific  information  to 
suggest  further  analysis  is  necessary  at  this  time.  Staff  recommends  this 
case  be  closed. 

Since  Staff  does  not  recommend  any  further  action  or  continued 
investigation,  the  Commission  will  accept  Staff’s  report  and  close  this  file. 

THE  COMMISSION  ORDERS  THAT: 

1.  The  Commission  accepts  Staffs  Report  as  filed  on 
January  31,  2011,  and  as  revised  on  February  9,  2011,  including  the 
Second  Addendum  filed  on  February  16,  2011,  and  the  additional 
Addendum  filed  on  February  23,  201 1 . 

2.  This  order  shall  become  effective  on  March  5,  201 1 . 

3.  This  file  shall  be  closed  on  March  6,  201 1 . 
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Gunn,  Chm.,  Clayton,  Davis,  Jarrett, 
and  Kenney,  CC.,  concur. 

Woodruff,  Chief  Reguiatory  Law  Judge 

'NOTE:  See  page  5 for  another  order  in  this  case. 


In  the  Matter  of  the  Application  of  Lake  Region  Water  & Sewer 
Company  for  a Certificate  of  Convenience  and  Necessity 
Authorizing  It  to  Construct,  Install,  Own,  Operate,  Control,  Manage 
and  Maintain  a Sewer  System  for  the  Public  Located  in  an 
Unincorporated  Area  in  Camden  County,  Missouri 

File  No.  SA-201 1-0174 
Decided  March  9,  2011 

Sewer  §2.  The  Commission  may  grant  a sewer  corporation  a certificate  of  convenience 
and  necessity  to  operate  after  determining  that  the  construction  and  operation  are  either 
“necessary  or  convenient  for  the  pubiic  service.”  The  Commission  has  stated  five  criteria 
that  it  wili  use: 

1)  There  must  be  a need  for  the  service; 

2)  The  appiicant  must  be  quaiified  to  provide  the  proposed  service; 

3)  The  appiicant  must  have  the  financial  ability  to  provide  the  service; 

4)  The  applicant’s  proposal  must  be  economically  feasible;  and 
The  service  must  promote  the  public  interest. 

ORDER  GRANTING  CERTIFICATE  OF  CONVENIENCE  AND 

NECESSITY 


Procedural  History 

On  December  21,  2010,  Lake  Region  Water  & Sewer  Company 
(“Lake  Region”)  fiied  an  appiication  with  the  Missouri  Pubiic  Service 
Commission,  pursuant  to  Section  393.170,  RSMo  2000,  requesting  that 
the  Commission  grant  it  authority  to  construct,  instaii,  own,  operate, 
controi,  manage  and  maintain  a sewer  system  for  the  pubiic  in 
unincorporated  Camden  County,  Missouri.  Lake  Region  asks  for  a 
certificate  to  serve  certain  sections  of  Township  40  North,  Range  16 
West  in  Camden  County,  Missouri. 

The  Commission  aiiowed  potentiai  intervenors  untii  January  12, 
2011  to  request  intervention.  The  Commission  received  no  intervention 


LAKE  REGION  WATER  & SEWER  COMPANY 


150  20  Mo.  P.S.C.  3d 

requests. 

On  February  14,  2011,  the  Commission’s  Staff  (hereafter  “Staff”) 
fiied  a Recommendation  that  asks  the  Commission  to  approve  the 
appiication,  subject  to  certain  conditions.  Commission  Ruie  4 CSR  240- 
2.080(15)  aiiows  parties  ten  days  to  respond  to  pieadings.  No  party 
responded  to  Staffs  Recommendation;  therefore,  the  Commission  finds 
that  no  party  objects  to  the  Commission  granting  Lake  Region  the 
certificate  subject  to  the  conditions  requested  by  Staff. 

Decision 

The  Commission  may  grant  a sewer  corporation  a certificate  of 
convenience  and  necessity  to  operate  after  determining  that  the 
construction  and  operation  are  either  “necessary  or  convenient  for  the 
pubiic  service.”^  The  Commission  has  stated  five  criteria  that  it  wiii  use: 

1)  There  must  be  a need  for  the  service; 

2)  The  appiicant  must  be  quaiified  to  provide  the  proposed 
service; 

3)  The  appiicant  must  have  the  financiai  abiiity  to  provide 
the  service; 

4)  The  appiicanfs  proposai  must  be  economicaiiy  feasibie; 
and 

5)  The  service  must  promote  the  pubiic  interest.^ 

Based  on  the  verified  appiication  and  the  verified 
recommendation  of  Staff,  the  Commission  finds  that  granting  Lake 
Region’s  appiication  for  a certificate  of  convenience  and  necessity  to 
provide  sewer  service  meet  the  above  iisted  criteria.^  The  appiication  wiii 
be  granted. 

The  Commission  reminds  Lake  Region  that  faiiure  to  compiy  with 
its  reguiatory  obiigations  may  resuit  in  the  assessment  of  penaities 
against  it.  These  reguiatory  obiigations  inciude,  but  are  not  iimited  to, 
the  foiiowing: 

A)  The  obiigation  to  fiie  an  annuai  report,  as  estabiished  by 
Section  393.140(6),  RSMo  2000.  Faiiure  to  compiy  with  this  obiigation 
wiii  make  the  utiiity  iiabie  to  a penaity  of  $100  and  an  additionai  $100  per 
day  that  the  vioiation  continues.  Commission  Ruie  4 CSR  240-3.335 


^ Section  393.170,  RSMo  2000. 

^ In  re  Tartan  Energy  Company,  3 Mo.P.S.C.  173,  177(1994). 

3 

The  requirement  for  a hearing  is  met  when  the  opportunity  for  hearing  is  provided  and  no 
proper  party  requests  the  opportunity  to  present  evidence.  No  party  requested  a hearing  in 
this  matter;  thus,  no  hearing  is  necessary.  State  ex  ret.  Deffenderfer  Enterprises,  Inc.  v. 
Public  Service  Comm’n  of  the  State  of  Missouri,  776  S.W.2d  494  (Mo.  App.  W.D.  1989). 
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requires  sewer  utilities  to  file  their  annual  report  on  or  before  April  15  of 
each  year. 

B)  The  obligation  to  pay  an  annual  assessment  fee 
established  by  the  Commission,  as  required  by  Section  386.370,  RSMo 
2000.  Because  assessments  are  facilitated  by  order  of  the  Commission, 
failure  to  comply  with  the  order  will  subject  the  company  to  penalties 
ranging  from  $100  to  $2,000  for  each  day  of  noncompliance  pursuant  to 
Section  386.570,  RSMo  2000. 

C)  The  obligation  to  provide  safe  and  adequate  service  at 
just  and  reasonable  rates,  pursuant  to  Section  393.130,  RSMo  Supp. 
2009. 

D)  The  obligation  to  comply  with  all  relevant  state  and 
federal  laws  and  regulations,  including  but  not  limited  to,  rules  of  this 
Commission,  the  Department  of  Natural  Resources,  and  the 
Environmental  Protection  Agency. 

E)  The  obligation  to  comply  with  orders  issued  by  the 
Commission.  If  the  company  fails  to  comply  it  is  subject  to  penalties  for 
noncompliance  ranging  from  $100  to  $2,000  per  day  of  noncompliance, 
pursuant  to  Section  386.570,  RSMo  2000. 

F)  The  obligation  to  keep  the  Commission  informed  of  its 
current  address  and  telephone  number. 

The  certificate  is  granted  conditioned  upon  the  compliance  of  the 
company  with  all  of  these  obligations,  as  well  as  the  obligations  listed 
below  in  the  ordered  paragraphs. 

Moreover,  if  the  Commission  finds,  upon  conducting  a hearing, 
that  the  company  fails  to  provide  safe  and  adequate  service,  or  has 
defaulted  on  any  indebtedness,  the  Commission  shall  petition  the  circuit 
court  for  an  order  attaching  the  assets,  and  placing  the  company  under 
the  control  of  a receiver,  as  permitted  by  Section  393.145,  RSMo  Supp. 
2009.  As  a condition  of  granting  this  certificate,  the  company  hereby 
consents  to  the  appointment  of  a temporary  receiver  until  such  time  as 
the  circuit  court  grants  or  denies  the  petition  for  receivership. 

The  company  is  also  placed  on  notice  that  Section  386.310.1, 
RSMo  2000,  provides  that  the  Commission  can,  without  first  holding  a 
hearing,  issue  an  order  in  any  case  “in  which  the  commission  determines 
that  the  failure  to  do  so  would  result  in  the  likelihood  of  imminent  threat  of 
serious  harm  to  life  or  property.” 

Furthermore,  the  company  is  reminded  that,  as  a corporation,  its 
officers  may  not  represent  the  company  before  the  Commission. 
Instead,  the  corporation  must  be  represented  by  an  attorney  licensed  to 
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practice  in  Missouri. 

THE  COMMISSION  ORDERS  THAT; 

1. Lake  Region  Water  & Sewer  Company  is  granted 
permission,  approvai,  and  a certificate  of  convenience  and  necessity 
to  construct,  instaii,  own,  operate,  controi,  manage,  and  maintain  a 
sewer  system  for  the  pubiic  in  Camden  County,  Missouri,  as  more 
particuiariy  described  in  its  appiication. 

2.  This  certificate  of  convenience  and  necessity  is  granted 
upon  the  conditions  set  out  in  the  body  of  this  order. 

3.  The  Commission  approves  Lake  Region  Water  & Sewer 
Company’s  existing  monthiy  customer  rate  of  $29.39,  generai 
service  charges  and  depreciation  rates  to  be  appiicabie  to  the 
service  area  more  particuiariy  described  in  the  appiication 

3.  Lake  Region  Water  & Sewer  Company  must  submit  new 
and  revised  tariff  sheets;  specificaiiy,  Ruie  12(A)(9)  Sheet  No.  28, 
within  30  days  after  the  date  of  this  order,  with  the  tariff  sheets  to 
bear  an  effective  date  that  is  at  ieast  30  days  from  the  date  the  tariff 
sheets  are  submitted  to  the  Commission. 

4.  Lake  Region  Water  & Sewer  Company  shaii  compiy  with 
aii  Missouri  statutes  and  Commission  ruies. 

5.  Nothing  in  the  Staff  Recommendation  or  this  order  shaii 
bind  the  Commission  on  any  ratemaking  issue  in  any  future  rate 
proceeding. 

6.  This  order  shaii  become  effective  on  March  1 9,  201 1 . 


Gunn,  Chm.,  Ciayton,  Davis, 

Jarrett,  and  Kenney,  CC.,  concur. 

Pridgin,  Senior  Reguiatory  Law  Judge 
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In  the  Matter  of  the  Application  of  Kansas  City  Power  & Light 
Company  for  Approval  to  Make  Certain  Changes  in  its  Charges  for 
Electric  Service  to  Continue  the  Implementation  of  Its  Regulatory 
Plan. 

In  the  Matter  of  the  Application  of  KCP&L  Greater  Missouri 
Operations  Company  for  Approval  to  Make  Certain  Changes  in  its 
Charges  for  Electric  Service. 

File  Nos.  ER-201 0-0355  and  ER-201 0-0356 
Decided  March  16,  2011 

Accounting  §38.  Under  Section  211(b)  of  the  Tax  Reform  Act  of  1986,  all  credits  for  tax 
years  open  under  the  statute  of  limitations  at  the  time  a final  determination  is  rendered  by  a 
state  utility  regulatory  commission  inconsistent  with  normalization  requirements  are 
recaptured. 

Evidence,  Practice  and  Procedure  §9.  Private  letter  rulings  are  entitled  to  evidentiary 
weight,  are  relied  upon  by  courts  as  an  instructive  tool,  and  are  helpful  in  ascertaining 
doctrines  applied  by  the  Internal  Revenue  Service. 

REPORT  AND  ORDER  DIRECTING  KCPL  AND  GMO  TO  APPLY  TO 
THE  IRS  TO  REVISE  THE  MEMORANDUM  OF  UNDERSTANDING 
REGARDING  THE  ADVANCED  COAL  TAX  CREDITS  FOR  lATAN 


This  order  directs  Kansas  City  Power  & Light  Company  (KCPL) 
and  KCP&L  Greater  Missouri  Operations  Company  (GMO)  to  appiy  to 
the  internai  Revenue  Service  (iRS)  for  an  amendment  of  the  2010  MOU 
that  if  agreed  to  by  the  iRS  wouid  aiiow  GMO  to  obtain  a share  of 
Section  48A  tax  credits  equai  to  its  reiative  ownership  share  of  iatan  2 
and  a reaiiocation  of  credits  in  the  amounts  of  $80,725,000  for  KCPL  and 
$26,562,500  for  GMO. 

Procedural  History 

On  June  4,  2010,  KCPL  and  GMO  each  fiied  tariffs  and  direct 
testimony  in  order  to  begin  a generai  rate  proceeding  whereby  their  rates 
for  eiectric  service  wouid  increase.  KCPL’s  tariff  has  an  effective  date  of 
May  4,  201 1 . GMO’s  tariff  has  an  effective  date  of  June  4,  201 1 . 

interventions  were  aiiowed,  and  direct,  rebuttai,  and  surrebuttai 
testimony  was  prefiied.  Evidentiary  hearings  were  heid  from  January  18 
- February  4,  201 1 , February  1 4 - 1 7,  201 1 , and  March  3 - 4,  201 1 . 

One  of  the  issues  raised  during  the  course  of  the  proceedings 
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was  whether  a portion  of  the  advanced  coal  tax  credits  received  by 
KCPL  should  be  allocated  to  GMO.^  On  February  24,  2011,  the 
Commission  directed  the  parties  to  fully  brief  this  issue  with  their  initial 
briefs  filed  on  March  10,  2011  and  to  state  any  objection  to  the 
Commission  hearing  this  issue  separately  from  the  rate  issues  in  the 
case.  The  parties  filed  their  briefs  on  March  10,  2011,  as  directed  and 
no  objections  were  filed.  Thus,  in  this  order  the  Commission  takes  up 
the  limited  issue  of  the  allocation  of  the  coal  tax  credit  and  no  other 
issue. ^ 

Declassification  of  Evidence 

Schedule  1 of  Paul  R.  Harrison’s  Surrebuttal  Testimony^  was  designated 
as  “highly  confidential”  in  its  entirety  during  these  proceedings.  This 
schedule  is  a copy  of  the  Final  Arbitration  Award  issued  during  a private 
arbitration  of  a dispute  between  The  Empire  District  Electric  Company 
(Empire),  the  Missouri  Joint  Municipal  Electric  Utility  Commission 
(MJMEUC)  and  the  Kansas  Electric  Power  Cooperative,  Inc.  (KEPCo). 
In  addition.  Volume  37,  Page  3947,  was  designated  as  “highly 
confidential”  by  the  Regulatory  Law  Judge  even  though  the  conversation 
was  not  in  camera  at  the  time.  It  has  since  come  to  the  Commission’s 
attention  that  much  of  the  arbitrator’s  award  is  public  information  as 
shown  by  Missouri  Lawyers  Weekly  articles  published  on  March  30, 
2010,  and  April  4,  2010.^  Therefore,  the  Commission  will  designate  as 
“public”  the  portions  of  Schedule  1 to  Exhibits  KCPL-223  and  GMO-222 
which  are  reported  in  the  Missouri  Lawyers  Weekly  articles  and  all  of 
Volume  37  of  the  Transcript  from  February  14,  2011. 

Findings  of  Fact 

1.  KCPL  is  a Missouri  corporation  engaged  in  the 
generation,  transmission,  distribution,  and  sale  of  electricity  in  western 
Missouri  and  eastern  Kansas,  operating  primarily  in  the  Kansas  City 
metropolitan  area.  KCPL  is  a subsidiary  of  Great  Plains  Energy, 


Kansas  City  Power  & Light  Company’s  and  KCP&L  Greater  Missouri  Operations 
Company’s  List  of  Issues,  Hearing  Schedule  and  Order  of  Cross-Examination,  (filed 
January  1 , 201 1 ),  p.  8;  List  of  Issues,  (filed  January  7,  201 1 ),  p.  13. 

2 

This  includes  the  related  issues  of  the  prudence  of  the  defense  of  the  arbitration  and  the 
disallowance  of  the  costs  of  arbitration.  Those  issues  will  be  decided  with  the  remaining 
rate  case  issues. 

^ Ex.  KCPL-223  and  GMO-222. 

4 

Power  companies  fight  over$125M  tax  credit,  Missouri  Lawyers  Weekly,  March  30,  2010, 
and  Light  fights  Empire,  Missouri  Lawyers  Weekly,  April  4,  2010. 
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Incorporated  (GPE). 

2.  GMO  is  a Missouri  corporation  engaged  in  the 
generation,  transmission,  distribution,  and  saie  of  eiectricity  in  western 
Missouri.  GMO  was  formeriy  known  as  Aquiia,  Inc.,  and  was  purchased 
byGPEon  July  14,  2008. 

3.  The  Energy  Policy  Act  of  2005  enacted  a series  of  tax 
incentives  including  Section  48A  of  the  Internal  Revenue  Code.®  Section 
48A  provided  for  $500  million  of  advanced  coal  project  tax  credits. 

4.  KCPL,  GMO,  Empire,  MJMEUC,  and  KEPCo  entered 
into  a joint  ownership  agreement  to  build  what  is  referred  to  as  latan  2. 
Joint  ownership  is  held  as  follows:  KCPL  54.71%,  GMO  18.00%,  Empire 
12%,  MJMEUC  1 1 .76%,  and  KEPCo  3.5%.® 

5.  In  August  2006  KCPL  applied  to  the  Department  of 
Energy  and  the  IRS  for  advanced  coal  tax  credits  for  latan  2,  but  was 
denied.^ 

6.  KCPL  did  not  include  any  of  the  other  latan  2 co- 
owners in  its  application  for  the  coal  tax  credit®  and  did  not  inform  any  of 
the  co-owners  about  the  credit  or  its  plans  to  apply.® 

7.  On  October  30,  2007,  KCPL  again  applied  to  the 
Department  of  Energy  and  the  IRS  for  advanced  coal  tax  credits  for  latan 

8.  In  April  2008,  the  IRS  accepted  the  application  and 
allocated  $1 25  million  of  advanced  coal  tax  credits  for  latan  2. 

9.  KCPL  signed  a Memorandum  of  Understanding  (MOU) 
regarding  the  award  of  the  credits  with  the  IRS  in  the  summer  of  2008." 

10.  None  of  the  other  co-owners  of  the  latan  2 project 
(Aquila,  Empire,  MJMEUC,  and  KEPCo)  applied  for  such  credits  in  2007. 

11.  On  October  9,  2008,  Empire  notified  KCPL  of  a 
controversy  regarding  the  advanced  coal  tax  credits.^® 

12.  On  October  31,  2008,  both  GMO  and  Empire  filed 


® 26  U.S.C.  § 48A. 

® Exhibit  KCPL-107,  p.  12;  Transcript  p.  3941. 

Ex.  KCPL-223  and  GMO-222,  Harrison  Surrebuttal. 
®Tr.  3910. 

® Ex.  KCPL-223  and  GMO-222,  Sched.  1. 

Ex.  KCPL-223  and  GMO-222,  Sched.  3-5. 

" Ex.  KCPL-223  and  GMO-222,  Sched.  3. 

Ex.  KCPL-297. 
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applications  with  the  IRS  seeking  advanced  coal  tax  credits  for  latan  2. 
The  IRS  denied  both  applications  indicating  that  the  full  $125  million  of 
credits  available  for  latan  2 had  already  been  awarded  to  KCPL.^^ 

13.  Empire,  MJMEUC,  and  KEPCo^"^  initiated  arbitration 
proceedings  against  KCPL,  claiming  that  they  were  either  entitled  to  their 
proportionate  share  of  the  tax  credits  according  to  their  ownership  shares 
in  latan  2 or  the  monetary  equivalent  thereof. 

14.  GMO  did  not  give  notice  to  arbitrate  its  entitlement  to  a 
portion  of  the  $125  million  advanced  coal  tax  credits. 

15.  On  December  30,  2009,  a private  arbitration  panel 
denied  the  claims  of  MJMEUC  and  KEPCo,  but  found  in  favor  of  Empire. 
The  panel  concluded  that  KCPL  was  in  violation  of  the  ownership 
agreement  by  failing  to  include  the  co-owners  in  the  filing  for  the  tax 
credit^®  or  even  telling  the  other  co-owners  about  its  application  or  its 
efforts  to  lobby  Congress  for  an  amendment  to  Section  48A.^^ 

16.  The  panel  directed  KCPL  and  Empire  to  apply  to  the 
IRS  for  an  amendment  of  the  2008  MOU  to  allow  Empire  to  share  in  the 
Section  48A  tax  credits  equal  to  $17,712,500.^® 

17.  The  arbitration  panel  also  directed  KCPL  to  pay 
Empire  the  $1 7.7  million  in  the  event  that  the  IRS  did  not  agree  to  amend 
the  MOU.^® 

18.  MJMEUC  and  KEPCo  are  not  tax-paying  entities  as 
MJMEUC  is  a political  subdivision  and  KEPCo  is  a not-for-profit 
corporation.®®  Because  MJMEUC  and  KEPCo  were  not  eligible  for  the 
tax  credits,  the  arbitration  panel  denied  their  claims  against  KCPL.®^ 

19.  KCPL  and  Empire  applied  to  the  IRS  for  a reallocation 
of  the  Section  48A  advanced  coal  project  credits.  A revised  MOU 
between  the  IRS  and  KCPL  was  agreed  to  by  the  IRS  on  August  19, 


Ex.  KCPL-223  and  GMO-222,  pp.  12-13  and  Sched.  7-2;  Tr.  3911. 
On  July  10,  2009,  July  15,  2009,  and  July  17,  2009,  respectively. 
^®Tr.  3920. 

^®  EX-KCPL-223  and  GMO-222,  Sched.  1;  Tr.  3913. 

Ex.  KCPL-223  and  GMO-222,  Sched.  1. 

^®  Ex.  KCPL-223  and  GMO-222,  Sched.  1. 

^®Tr.  3914. 

®°  Tr.  3927;  Ex.  KCPL-223  and  GMO-222,  Sched.  1-1. 

Ex.  KCPL-223  and  GMO-222,  Sched.  1-1. 
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2010  and  delivered  to  KCPL  on  September  9,  2010.^^  The  revised  MOU 
reallocated  the  advanced  coal  project  credits  between  KCPL  and  Empire 
according  to  their  relative  ownership  shares  in  the  amounts  of 
$107,287,500  and  $17,712,500,  respectively.^® 

20.  Section  9.1  (a)  of  the  latan  2 Agreement  states  that  the 
co-owners  did  not  intend  to  create  a partnership,  and  Section  9.1(b) 
states  that  “to  the  extent  possible”  the  co-owners  “shall  each  separately 
report  and  pay  for  all  real  property,  franchise,  business,  or  other  taxes 
and  fees  ...  arising  out  of  the  acquisition,  construction,  operation, 
disposition  and  co-ownership  of  latan  2;  ....” 

21.  Great  Plains  Energy  and  its  affiliates  file  joint  tax 

returns.®® 

22.  KCPL  was  obligated  to  share  costs  and  benefits  of 
latan  2 and  to  notify  the  other  co-owners  of  significant  events  under  the 
latan  2 ownership  agreement.®® 

KCPL  charged  GMO  and  the  other  co-owners  a small  portion  of  the 
costs  of  making  the  application  for  the  tax  credits.  This  amount  has  since 
been  refunded.®^ 

23.  If  the  advanced  coal  tax  credits  are  imputed  to  GMO,  it 
will  lower  the  cost  of  service  for  GMO  and  also  lower  rates.®® 

24.  Any  attempt  by  this  Commission  to  reallocate  tax 
credits  or  indirectly  to  accomplish  a reallocation  through  adjustments  to 
rate  base  may  constitute  a normalization  violation.®® 

25.  If  a normalization  violation  occurs,  it  will  affect  not  only 
the  Section  48A  advanced  coal  credits,  but  also  all  other  investment  tax 
credits  on  the  books  of  KCPL.®°  Specifically,  this  would  require  KCPL  to 
repay  the  IRS  $52,294,411,  which  consists  of  (a)  $29,151,153  in 
advanced  coal  credits  that  have  been  claimed,  as  well  as  (b) 
$23,143,258  in  other  claimed  investment  tax  credits.  In  addition,  KCPL 


Tr.  3928. 

PR 

Ex.  KCPL-223  and  GMO-222,  Sched.  3,  pp.  5-9. 

P4 

Ex.  GMO-18,  Hardesty  Rebuttal  at  10-11. 

®®  Tr.  3922-3923. 

®®  Ex.  KCPL-223  and  GMO-222,  Sched.  1;  Ex.  KCPL-105;  Tr.  3909. 
®^  Tr.  3921 . 

®®  Ex.  KCPL-223  and  GMO-222,  p.  24. 

®®  Tr.  3936-37  and  3961-67. 

RO 

Ex.  KCPL-30  and  GMO-18,  pp.  10-11. 
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would  lose  the  ability  to  offset  future  tax  liabilities  with  $77,957,534  of 
advanced  coal  credits  that  have  not  yet  been  claimed.  The  total  penalty 
to  KCPL  for  such  a normalization  violation  would  be  $1 30,251 ,945.^^ 

26.  Additionally,  because  GMO  would  purportedly  receive 
reallocated  tax  credits  from  the  Commission,  not  the  IRS,  GMO  might 
also  be  subject  to  a normalization  violation  and  lose  all  of  its  existing  tax 
credits,  which  amount  to  $3,963,573  for  its  MPS  Division  and  $287,722 
for  its  L&P  Division,  for  a total  of  $4,251 ,295.^^ 

27.  The  parties  agree  that  a reallocation  may  be 
accomplished  without  a normalization  violation  by  an  amendment  to  the 
2010  MOU  to  which  KCPL  and  the  IRS  are  parties. 

Conclusions  of  Law 

1.  KCPL  is  an  “electrical  corporation”  and  “public  utility” 
as  those  terms  are  defined  in  Section  386.020,  RSMo,  and,  as  such,  is 
subject  to  the  jurisdiction  of  the  Commission  as  provided  by  law. 

2.  GMO  is  an  “electrical  corporation”  and  “public  utility” 
as  those  terms  are  defined  in  Section  386.020,  RSMo,  and,  as  such,  is 
subject  to  the  jurisdiction  of  the  Commission  as  provided  by  law. 

3.  This  Commission  is  not  bound  by  the  decision  of  a 
private  arbitration  panel  formed  under  the  terms  of  the  latan  2 
Agreement.^^ 

4.  Private  Letter  Ruling  No.  200945006  (Nov.  6,  2009) 
states  that:  “If  a normalization  violation  occurs,  the  results  under  [the  tax 
laws]  would  be  the  disallowance  or  recapture  of  all  of  the  unamortized 
investment  tax  credit  of  Taxpayer  with  respect  to  public  utility  property.”®"' 
Additionally,  under  Section  211(b)  of  the  Tax  Reform  Act  of  1986,  “all 
credits  for  tax  years  open  under  the  statute  of  limitations  at  the  time  a 
final  determination  is  rendered  [by  a state  utility  regulatory  commission] 
inconsistent  with  normalization  requirements  are  recaptured.”® 
Therefore,  a normalization  violation  may  result  if  the  Commission  orders 
a reallocation  of  the  tax  credits  between  KCPL  and  GMO.®® 


®'  Ex.  KCPL-30  and  GMO-1 8,  p.  1 1 ; Tr.  3936-37. 

R? 

Ex.  GMO-1 8,  pp.  10-11;  Tr.  3936-37  and  3961  -67. 

33 

See  Jim  Walter  Resources,  Inc.  v.  Federal  Mine  Safety  and  Health  Review  Comm’n,  920 
F.2d  738,  749-50  (11th  Cir.  1990)  (regulatory  commission  need  not  defer  to  an  arbitrator’s 
award). 

Ex.  106  at  p.  3. 

®®  Id.  at  7. 

®®  See  § 211(b),  Tax  Reform  Act  of  1986,  Pub.  L.  No.  99-514,  99'"  Cong.,  2d  Sess.  (1986); 
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5.  Private  letter  rulings  are  entitled  to  evidentiary  weight, 
are  relied  upon  by  courts  as  an  instructive  tool,  and  are  helpful  in 
ascertaining  doctrines  applied  by  the  IRS.^^ 

6.  The  latan  owners  are  “tenants  in  common,  each  with 
an  undivided  ownership  interest  therein  Since  the  parties  to  the 
latan  2 Agreement  are  tenants-in-common,  and  not  partners  or  joint 
venturers,  each  party  was  responsible  for  its  own  tax  matters  and  for 
submitting  its  own  tax  filings  to  the  IRS. 

7.  As  the  operator  of  latan  2,  under  Section  6.5(d)  of  the 
latan  2 Agreement,  KCPL  owed  a special  duty  to  notify  its  co-owners  of 
significant  events  related  to  latan  2.® 

Decision 

Although  the  Commission  is  not  bound  by  the  decision  of  the 
arbitration  panel,  the  Commission  accepts  the  findings  of  the  arbitration 
panel.  Even  though  each  party  under  the  latan  2 Agreement  was 
responsible  for  paying  and  filing  its  own  taxes,  as  the  operator  of  latan 
KCPL  owed  a special  duty  to  its  co-owners.  KCPL  should  have  advised 
GMO  and  the  other  co-owners  of  its  intent  to  request  the  availability  of 
Section  48A  credits  and  of  its  lobbying  efforts  to  amend  the  law  so  that 
latan  2 qualified  for  the  tax  credits.  The  tax  credits  in  the  amount  of  $125 
million  were  certainly  significant  to  the  operation  and  construction  of  the 
facility,  and  were  obviously  part  of  KCPL’s  operations  strategy. 

In  addition,  once  arbitration  proceedings  had  begun,  GMO 
should  have  been  involved,  in  order  to  protect  its  own  interest.  It  is  clear 
that  even  though  KCPL  may  not  have  realized  it  at  the  time,  KCPL  could 
not  adequately  represent  the  interest  of  GMO  in  the  arbitration 
proceedings. 

Because  a normalization  violation  would  eliminate  the  value  of 
tax  credits  for  both  KCPL  and  GMO,  causing  harm  to  both  of  the 
companies  and  their  customers,  the  Commission  will  not  impute  the  tax 
credit  to  GMO  unless  the  MOU  cannot  be  amended.  The  Commission 


Treas.  Reg.  1.46-6;  Private  Letter  Ruling  200945006  (Nov.  6,  2009)  (KCPL  Exhibit  106). 
See  generally  R.  Matheny,  Taxation  of  Public  Utilities  (Matthew  Bender,  2010),  § 9.05, 
Investment  Tax  Credit  Normalization  Requirements  (attached  as  Exhibit  A). 

See  Hanover  Bank  v.  Commissioner,  369  U.S.  672,  686  (1962);  O'Shaughnessy  v. 
Commissioner,  332  F.3d  1125,  1131  (8th  Cir.  2003);  Thom  v.  United  States,  283  F.3d  939, 
934  (8th  Cir.  2002);  Xerox  Corp.  v.  United  States,  656  F.2d  659,  660  (Ct.  Cl.  1981). 

See  latan  2 Agreement,  Exhibit  105,  p.  1 . 

Tr.  3909. 
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agrees  with  Staff  that  KCPL  could  have  avoided  the  issue  by  alerting  the 
other  co-owners  about  the  application,  giving  them  an  opportunity  to  join 
in  its  application  for  the  coal  tax  credits. 

If  the  normalization  violation  can  be  avoided,  but  GMO  will 
receive  its  fair  share  of  the  tax  allocations,  that  is  the  best  course  of 
action.  Therefore,  the  Commission  directs  KCPL  and  GMO  to  apply  to 
the  IRS  for  an  amendment  of  the  2010  MOU  to  reallocate  the  advanced 
coal  project  credits  that  KCPL  now  holds  in  revised  amounts  by  a ratio 
that  would  reflect  the  proportionate  ownership  interests  of  KCPL  at 
54.71%  and  GMO  at  18.00%  (without  regard  to  the  ownership 
percentages  of  the  non-taxpaying  entities,  MJMEUC  and  KEPCo),  that 
is,  $80,725,000  and  $26,562,500,  respectively. 

Since  Great  Plains  Energy  and  its  affiliates  file  joint  tax  returns'*® 
it  does  not  matter  to  the  shareholders  whether  KCPL  or  GMO  has  the  tax 
credits.  But,  which  company  has  the  tax  credits  can  make  a difference  to 
the  ratepayers'**  because  it  may  affect  the  cost  of  service.  If  the 
advanced  coal  tax  credits  are  imputed  to  GMO  it  will  lower  the  cost  of 
GMO  to  serve  its  customers  and,  therefore,  lower  GMO  rates. 

THE  COMMISSION  ORDERS  THAT: 

1.  The  Commission  will  change  the  designation  from 
“highly  confidential”  to  “public”  portions  of  Schedule  1 to  Exhibits  KCPL- 
223  and  GMO-222  which  are  reported  in  the  Missouri  Lawyers  Weekly 
articles  and  all  of  Volume  37  of  the  Transcript  from  February  14,  2011. 
The  Commission’s  Data  Center  shall  change  the  designation  of  Volume 
37  in  the  Commission’s  Electronic  Filing  and  Information  System  (EFIS). 

2.  No  later  than  April  5,  2011,  GMO  and  KCPL  shall 
apply,  at  the  shareholders’  expense,  to  the  Internal  Revenue  Service  for 
an  amendment  of  the  Memorandum  of  Understanding  that  would  allow 
KCP&L  Greater  Missouri  Operations  Company  to  obtain  a share  of  the 
Section  48A  tax  credits  for  latan  2,  Section  48A  tax  credits  equal  to 
$26,500,000. 

3.  If  the  application  to  amend  the  Memorandum  of 
Understanding  is  denied,  or  if  less  than  $26,500,000  in  Section  48A  tax 
credits  is  allocated  to  KCP&L  Greater  Missouri  Operations  Company, 
then  the  Commission  shall  impute  a proportionate  amount  of  credits  as  a 


'*°  Tr.  3922-3923. 
'**  Tr.  3928-3029. 
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reduction  to  KCP&L  Greater  Missouri  Operations  Company’s  cost  of 
service. 

4.  This  Report  and  Order  shaii  be  effective  on  March  26, 

2011. 


Gunn,  Chm.,  Ciayton,  Davis,  Jarrett, 
and  Kenney,  CC.,  concur  and  certify 
compiiance  with  the  provisions  of 
Section  536.080,  RSMo  2000. 

Dippeii,  Deputy  Chief  Reguiatory  Law  Judge 

'NOTE:  See  pages  111,  186,  189,  328,  367  and  534  for  other  orders  in  these  cases. 


In  the  Matter  of  the  Small  Company  Rate  Increase,  Of  Timber  Creek 
Sewer  Company 


File  No.  SR-201 0-0320 
Decided  March  30,  201 1 

Sewer  §16.  The  Commission  determined  that  Timber  Creek,  a smaii  sewer  company  with 
four  empioyees,  had  met  its  burden  of  proof  in  estabiishing  that  the  salaries  authorized  for 
its  well-qualified  employees  were  just  and  reasonable  amounts  to  be  recovered  from  rates 
as  compensation.  This  determination  was  based  on  four  Relevant  Salary  Determination 
Factors  and  commensurate  with  experience  and  a cost  of  living  adjustment.  The 
Commission  reasoned  that  the  increase  in  salaries  would  help  ensure  the  retention  of 
quality  and  experienced  employees. 

Likewise,  Timber  Creek  sufficiently  proved  that  $36,170  was  a just  and  reasonable  amount 
to  be  recovered  in  rates  for  rate  case  expense  for  costs  associated  with  adjudicating  this 
rate  increase  request.  An  additional  $18,175  rate  case  expense  recovery  requested  for  an 
earlier  rate  case  was  denied  because  it  would  constitute  unlawful  retroactive  ratemaking  by 
permitting  recovery  of  past  losses.  Recovery  for  the  alleged  under-recovery  of  Commission 
assessments  from  prior  years  was  denied  for  similar  reasons. 

Sewer  §13.  Timber  Creek  was  not  entitled  to  recover  expenses  associated  with  drilling  an 
exploratory  pilot  gas  well  or  other  exploration  for  alternative  energy  sources  because  the 
drilling  venture’s  potential  return  was  too  speculative  and  ultimately  provided  no  benefit  to 
customers. 

Sewer  §14.  Timber  Creek  was  not  entitled  to  implement  a $.50  per  month  per  customer 
surcharge  to  establish  an  emergency  repair  fund  where  factual  evidence  demonstrated  that 
that  the  company  was  able  to  fund  unplanned  events  and  repairs  without  financial  hardship. 
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Report  and  Order 


APPEARANCES 


Appearing  For  T imber  Creek  Sewer  Company: 

Jeremiah  D.  Finnegan,  Finnegan,  Conrad  & Peterson,  L.C.,  1209 
Penntower  Office  Center,  31 00  Broadway,  Kansas  City,  Missouri  641 1 1 . 

Appearing  for  the  Office  of  the  Public  Counsel  and  the  Public: 

Christina  Baker,  Assistant  Pubiic  Counsei,  Governor  Office  Buiiding, 
200  Madison  Street,  Suite  650,  Post  Office  Box  2230,  Jefferson  City, 
Missouri  65102. 

Appearing  for  the  Staff  of  the  Missouri  Public  Service  Commission: 

Jamie  Ott,  Legai  Counsei,  and  Rachei  Lewis.  Deputy  Counsei, 
Governor  Office  Buiiding,  200  Madison  Street,  Jefferson  City,  Missouri 
65102. 


REGULATORY  LAW  JUDGE:  Haroid  Steariey,  Senior  Reguiatory  Law 
Judge 


i.  Procedurai  History 

On  May  10,  2010,  Timber  Creek  Sewer  Company  (“Timber 
Creek”)  fiied  a request  to  increase  its  rates  for  sewer  service  pursuant  to 
the  smaii  company  rate  case  procedure  in  4 CSR  240-3.050.  Timber 
Creek  sought  an  increase  of  $63,500  in  its  annuai  sewer  system 
operating  revenues,  representing  an  increase  in  rates  of  approximateiy 
9%.  On  October  7,  2010,  the  deadiine  for  Timber  Creek  and  the 
Commission’s  Staff  to  fiie  a disposition  agreement.  Staff  fiied  a request 
to  open  a contested  case,  which  the  Commission  granted. 

On  December  29,  2010,  the  parties  jointiy  fiied  a iist  of  issues 
they  beiieved  required  decisions  from  the  Commission.  Their  iist 
inciuded:  (1)  Timber  Creek  Staff  Compensation  / Timesheets  / Overtime; 
(2)  Rate  Case  Expense;  (3)  Aiternative  Energy  Gas  Weii  Cost  Recovery; 
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(4)  PSC  Assessment;  and  (5)  Contingency  / Emergency  Repair  Fund. 
The  Commission  did  not  adopt  the  parties’  iist  of  issues,  or  iimit  the 
scope  of  the  issues  in  this  matter.  To  address  these,  and  any  other, 
issues  the  Commission  heid  a iocai  pubiic  hearing  on  November  17, 
2010^  and  an  evidentiary  hearing  on  January  5,  2010.^ 

II.  Rate  Making  Standards  and  Practices 

The  Commission  has  exciusive  jurisdiction  to  estabiish  pubiic 
utiiity  rates, ^ and  the  rates  it  sets  have  the  force  and  effect  of  iaw."*  A 
pubiic  utiiity  has  no  right  to  fix  its  own  rates  and  cannot  charge  or  coiiect 
rates  that  have  not  been  approved  by  the  Commission;^  neither  can  a 
pubiic  utiiity  change  its  rates  without  first  seeking  authority  from  the 
Commission.®  A pubiic  utiiity  may  submit  rate  scheduies  or  “tariffs,”  and 
thereby  suggest  to  the  Commission  rates  and  ciassifications  which  it 
beiieves  are  just  and  reasonabie,  but  the  finai  decision  is  the 
Commission's,"  subject  to  judiciai  review  on  the  question  of 
reasonabieness.® 

A “just  and  reasonabie”  rate  is  one  that  is  fair  to  both  the  utiiity 
and  its  customers;®  it  is  no  more  than  is  sufficient  to  “keep  pubiic  utiiity 


Transcript,  Volume  2.  The  hearing  was  heid  at  the  Wilson  Theater  in  the  Platte  City  High 
School.  At  the  conclusion  of  the  local  public  hearing,  the  Commission  had  received  the 
sworn  testimony  of  one  customer.  No  exhibits  were  offered  or  admitted  into  the  record.  All 

of  the  parties  were  given  the  opportunity  to  cross-examine  the  witness 
2 

Transcript,  Volume  3.  In  total,  the  Commission  admitted  the  testimony  of  8 witnesses  and 
received  30  exhibits  into  evidence.  Post-hearing  briefs  and  proposed  findings  of  fact  and 
conclusions  of  law  were  filed  on  February  4,  20f  1 . The  case  was  deemed  submitted  for 
the  Commission’s  decision  on  March  15,  2011  when  the  Commission  closed  the  record. 
“The  record  of  a case  shall  stand  submitted  for  consideration  by  the  commission  after  the 
recording  of  all  evidence  or,  if  applicable,  after  the  filing  of  briefs  or  the  presentation  of  oral 
argument.’’  Commission  Rule  4 CSR  240-2.150(1). 

® May  Dep't  Stores,  107  S.W.2d  at  57. 

^ Utility  Consumers  Council,  585  S.W.2d  at  49. 

® Id. 

® Deaconess  Manor  Ass'n  v.  Pub.  Serv.  Comm'n,  994  S.W.2d  602,  610  (Mo.  App.  1999). 
May  Dep't  Stores,  107  S.W.2d  at  50. 

® St.  ex  rel.  City  of  Harrisonvilie  v.  Pub.  Serv.  Comm'n  of  Missouri,  291  Mo.  432, 

236  S.W.  852  (1922);  City  of  Fulton  v.  Pub.  Serv.  Comm'n,  275  Mo.  67,  204  S.W.  386 

(1918),  error  dis'd,  251  U.S.  546,  40  S.Ct.  342,  64  L.Ed.  408;  City  of  St.  Louis  v.  Pub.  Serv. 
Comm'n  of  Missouri,  276  Mo.  509,  207  S.W.  799  (1919);  Kansas  City  v.  Pub.  Sen/. 

Comm'n  of  Missouri,  276  Mo.  539,  210  S.W.  381  (1919),  error  dis'd,  250  U.S.  652, 

40  S.Ct.  54,  63  L.Ed.  1190;  Lightfoot  v.  City  of  Springfield,  361  Mo.  659,  236  S.W.2d  348 

ex  rel.  Valley  Sewage  Co.  v.  Pub.  Serv.  Comm'n,  515S.W.2d  845  (Mo.  App., 
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plants  in  proper  repair  for  effective  pubiic  service,  [and].  . . to  insure  to 
the  investors  a reasonabie  return  upon  funds  invested.”^”  The 
Commission’s  guiding  purpose  in  setting  rates  is  to  protect  the  consumer 
against  the  naturai  monopoiy  of  the  pubiic  utiiity,  generaiiy  the  soie 
provider  of  a pubiic  necessity.^^  However,  the  Commission  must  aiso 
afford  the  utiiity  an  opportunity  to  recover  a reasonabie  return  on  the 
assets  it  has  devoted  to  the  pubiic  service. “There  can  be  no  argument 
but  that  the  Company  and  its  stockhoiders  have  a constitutionai  right  to  a 
fair  and  reasonabie  return  upon  their  investment.’’^® 

Ratemaking  invoives  two  successive  processes:^"^  first,  the 
determination  of  the  “revenue  requirement,”  that  is,  the  amount  of 
revenue  the  utiiity  must  receive  to  pay  the  costs  of  producing  the  utiiity 
service  whiie  yieiding  a reasonabie  rate  of  return  to  the  investors.^®  The 
second  process  is  rate  design,  that  is,  the  construction  of  tariffs  that  wiii 
coiiect  the  necessary  revenue  requirement  from  the  ratepayers. 

Revenue  requirement  is  usuaiiy  estabiished  based  upon  a 
historicai  test  year  which  focuses  on  four  factors:  (1)  the  rate  of  return 
the  utiiity  has  an  opportunity  to  earn;  (2)  the  rate  base  upon  which  a 
return  may  be  earned;  (3)  the  depreciation  costs  of  piant  and  equipment; 
and  (4)  aiiowabie  operating  expenses.^®  The  return  on  the  rate  base  is 
caicuiated  by  appiying  a rate  of  return,  that  is,  the  weighted  cost  of 
capitai,  to  the  originai  cost  of  the  assets  dedicated  to  pubiic  service  iess 


K.C.D.  1974). 

St.  ex  ret.  Washington  University  et  al.  v.  Pub.  Serv.  Comm'n,  308  Mo.  328,  344-45, 
272  S.W.  971,  973  (Mo.  banc  1925). 

^ ^ May  Dep't  Stores  Co.  v.  Union  Elec.  Light  & Power  Co.,  341  Mo.  299,  1 07  S.W. 2d  41 , 48 
(1937). 

® St.  ex  ret.  Utility  Consumers  Council,  Inc.  v.  Pub.  Serv.  Comm'n,  585  S.W. 2d  41 , 49  (Mo. 
banc  1979). 

St.  ex  ret.  Missouri  Public  Sen/ice  Co.  v.  Fraas,  627  S.W. 2d  882,886  (Mo.  App., 
W.D.  1981). 

14 

It  is  worth  noting  here  that  Missouri  recognizes  two  distinct  ratemaking  methods:  the 
"fiie-and-suspend"  method  and  the  compiaint  method.  The  former  is  initiated  when  a utiiity 
fiies  a tariff  impiementing  a generai  rate  increase  and  the  second  by  the  filing  of  a 
complaint  alleging  that  the  subject  utility's  rates  are  not  just  and  reasonable.  See  Utility 
Consumers  Council,  585  S.W. 2d  at  48-49;  St.  ex  rel.  Jackson  County  v.  Pub.  Serv. 
Comm'n,  532  S.W.2d  20,  28-29  (Mo.  banc  1975). 

St.  ex  rel.  Capital  City  Water  Co.  v.  Missouri  Pub.  Sen/.  Comm'n,  850  S.W. 2d  903,  916 
n.  1 (Mo.  App.  1993). 

Id.,  citing  Colton,  "Excess  Capacity:  Who  Gets  the  Charge  From  the  Power  Plant?,"  34 
Hastings  L.J.  1 1 33,  1 1 34  & 1 1 49-50  (1 983). 
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accumulated  depreciation.^^  For  any  utiiity,  its  fair  rate  of  return  is  simpiy 
its  composite  cost  of  capitai.  The  composite  cost  of  capitai  is  the  sum  of 
the  weighted  cost  of  each  component  of  the  utiiity's  capitai  structure. 
The  weighted  cost  of  each  capitai  component  is  caicuiated  by  muitipiying 
its  cost  by  a percentage  expressing  its  proportion  in  the  capitai  structure. 
Where  possibie,  the  cost  used  is  the  "embedded"  or  historicai  cost; 
however,  in  the  case  of  common  equity,  the  cost  used  is  its  estimated 
cost.^® 


State  ex  ret.  Missouri  Office  of  Public  Counsel  v.  Public  Service  Comm'n  of  State,  293 
S.W.3d  63,  75  -76  (Mo.  App.  S.D.  2009);  St.  ex  rel.  Union  Eiec.  Co.  v.  Pub.  Serv.  Comm'n, 
765  S.W.2d  618,  622  (Mo.  App.  1988).  The  Public  Service  Commission  Act  vests  the 
Commission  with  the  necessary  authority  to  perform  these  functions.  Section  393.140(4) 
authorizes  the  Commission  to  prescribe  uniform  methods  of  accounting  for  utilities  and 
Section  393.140(8)  authorizes  the  Commission  to  examine  a utility's  books  and  records 
and,  after  hearing,  to  determine  the  accounting  treatment  of  any  particular  transaction.  In 
this  way,  the  Commission  can  determine  the  utility's  prudent  operating  costs. 
Section  393.230  authorizes  the  Commission  to  value  the  property  of  any  water  and  sewer 
corporation  operating  in  Missouri,  that  is,  to  determine  the  rate  base.  Section  393.240 
authorizes  the  Commission  to  set  depreciation  rates  and  to  adjust  a utility's  depreciation 
reserve  from  time-to-time  as  may  be  necessary. 

Estimating  the  cost  of  common  equity  capital  is  a difficult  task,  as  academic 
commentators  have  recognized.  See  Phillips,  The  Regulation  of  Public  Utilities,  Public 
Utilities  Reports,  Inc.,  p.  394  (1993).  The  United  States  Supreme  Court,  in  two  frequently- 
cited  decisions,  has  established  the  constitutional  parameters  that  must  guide  the 
Commission  in  its  task.  Fed.  Power  Comm'n  v.  Hope  Nat  Gas  Co.,  320  U.S.  591,  64  S.Ct. 
281,  88  L.Ed.  333  (1943);  Bluefield  Water  Works  & improv.  Co.  v.  Pub.  Serv.  Comm'n  of 
West  Virginia,  262  U.S.  679,  43  S.Ct.  675,  67  L.Ed.  1176  (1923). 

In  the  earlier  of  these  cases,  Bluefield  Water  Works,  the  Court  stated  that: 

Rates  which  are  not  sufficient  to  yield  a reasonable  return  on  the  value  of  the  property  used 
at  the  time  it  is  being  used  to  render  the  services  are  unjust,  unreasonable  and 
confiscatory,  and  their  enforcement  deprives  the  public  utility  company  of  its  property  in 
violation  of  the  Fourteenth  Amendment.  Bluefield,  supra,  262  U.S.  at  690,  43  S.Ct.  at  678, 
67  L.Ed.  at  1181. 

In  the  same  case,  the  Court  provided  the  following  guidance  as  to  the  return  due  to  equity 
owners: 

A public  utility  is  entitled  to  such  rates  as  will  permit  it  to  earn  a return  on  the  value  of  the 
property  which  it  employs  for  the  convenience  of  the  public  equal  to  that  generally  being 
made  at  the  same  time  and  in  the  same  general  part  of  the  country  on  investments  in  other 
business  undertakings  which  are  attended  by  corresponding  risks  and  uncertainties;  but  it 
has  no  constitutional  right  to  profits  such  as  are  realized  or  anticipated  in  highly  profitable 
enterprises  or  speculative  ventures.  The  return  should  be  reasonably  sufficient  to  assure 
confidence  in  the  financial  soundness  of  the  utility  and  should  be  adequate,  under  efficient 
and  economical  management,  to  maintain  and  support  its  credit  and  enable  it  to  raise  the 
money  necessary  for  the  proper  discharge  of  its  public  duties.  Id.,  262  U.S.  at  692-93,  43 
S.Ct.  at  679,  67  L.Ed.  at  1182-1183. 
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In  the  final  analysis,  it  is  not  the  method  employed,  but  the  result 
reached,  that  is  important.^®  The  Constitution  "does  not  bind  ratemaking 
bodies  to  the  service  of  any  single  formula  or  combination  of  formulas."® 

III.  Findings  of  Fact 
A.  The  Parties 

1.  Timber  Creek  Sewer  Company  (“Timber  Creek”)  is  a 
corporation  in  good  standing  organized  under  the  laws  of  the  State  of 
Missouri.  Its  principal  place  of  business  is  located  at  18305  Cable  Bridge 
Road,  Platte  City,  MO  64079.  Timber  Creek  possesses  a certificate  of 
convenience  and  necessity  (“CCN”)  to  provide  sewer  service  that  was 
issued  in  File  No.  SA-95-110.  That  CCN  went  into  effect  on  June  1, 
1995.  Timber  Creek  provides  sewer  service  to  approximately  1,525 
single-family  residential  customers,  primarily  located  in  Platte  and  Clay 
counties.  The  Company  also  provides  sewer  service  to  one  wholesale 
account  in  Platte  City.  The  wholesale  account  includes  a subdivision  of 
78  multi-family  dwellings  (comprising  366  units)  and  two  strip  malls 
containing  the  YMCA,  a community  center,  a public  library,  a medical 
clinic,  a bank,  a daycare,  a hardware  store,  and  two  restaurants.®^ 

2.  The  Office  of  the  Public  Counsel  (“Public  Counsel”)  “may 
represent  and  protect  the  interests  of  the  public  in  any  proceeding  before 
or  appeal  from  the  public  service  commission.”®®  Public  Counsel  “shall 
have  discretion  to  represent  or  refrain  from  representing  the  public  in  any 
proceeding.”®® 

3.  The  Staff  of  the  Missouri  Public  Service  Commission 

(“Staff”)  is  a party  in  all  Commission  investigations,  contested  cases  and 


19 

Within  a wide  range  of  discretion  the  Commission  may  seiect  the  methodoiogy.  Missouri 
Gas  Energy  v.  Pubiic  Service  Comm'n,  978  S.W.2d  434  (Mo.  App.,  W.D.  1998),  rehearing 
and/or  transfer  denied',  State  ex  rei.  Associated  Naturai  Gas  Co.  v.  Pubiic  Sen/ice 
Commission,  706  S.W.2d  870,  880,  882  (Mo.  App.,  W.D.  1985);  State  ex  rei.  Missouri 
Pubiic  Service  Co.  v.  Fraas,  627  S.W.2d  882,  888  (Mo.  App.,  W.D.  1981).  it  may  seiect  a 
combination  of  methodoiogies.  State  ex  ret.  City  of  Lake  Lotawana  v.  Pubiic  Service 
Comm'n  of  State,  732  S.W.2d  191,  194  (Mo.  App.,  W.D.  1987). 

20 

Fed.  Power  Comm'n  v.  Nat.  Gas  Pipeiine  Co.,  315  U.S.  575,  586,  62  S.Ct.  736,  743,  86 
LEd.  1037,  1049-50  (1942). 

Exh.  1 - Unanimous  Partiai  Agreement,  Exh.  2 - Unanimous  Stipuiation  of  Undisputed 
Facts',  EFiS  Docket  Entry  No.  11,  Stipuiation  of  Timber  Creek  Sewer  Company  to  Factuai 
Assertions  in  Attachments  to  Unanimous  Partiai  Agreement,  fiied  on  October  18,  2010; 
EFIS  Docket  Entry  No.  12,  The  Office  of  the  Pubiic  Counsei's  Stipuiation,  fiied  on  October 
20,  2010.  EFIS  is  the  Commission’s  Eiectronic  information  and  Filing  System. 

®®  Section  386.710(2),  RSMo  2000;  Commission  Ruies  4 CSR  240-2.010(16)  and  2.040(2). 

2R 

Section  386.710(3),  RSMo  2000;  Commission  Ruies  4 CSR  240-2.010(16)  and  2.040(2). 
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other  proceedings,  unless  it  files  a notice  of  its  intention  not  to  participate 
in  the  proceeding  within  the  intervention  deadline  set  by  the 
Commission. 

B.  Witnesses 

4.  The  Commission  finds  that  any  given  witness’s  qualifications 
and  overall  credibility  are  not  dispositive  as  to  each  and  every  portion  of 
that  witness’s  testimony.  The  Commission  gives  each  item  or  portion  of 
a witness’s  testimony  individual  weight  based  upon  the  detail,  depth, 
knowledge,  expertise  and  credibility  demonstrated  with  regard  to  that 
specific  testimony.  Consequently,  the  Commission  will  make  specific 
weight  and  credibility  decisions  throughout  this  order  as  to  specific  items 
of  testimony  as  is  necessary.^^ 

5.  Any  finding  of  fact  reflecting  the  Commission  has  made  a 
determination  between  conflicting  evidence  is  indicative  that  the 
Commission  attributed  greater  weight  to  that  evidence  and  found  the 
source  of  that  evidence  more  credible  and  more  persuasive  than  that  of 
the  conflicting  evidence.^® 

C.  Stipulated  Facts  and  Admissions 

6.  On  October  7,  2010,  Timber  Creek,  Staff  and  the  Public 
Counsel  filed  a “Unanimous  Partial  Agreement  Regarding  Disposition  of 
Small  Sewer  Company  Revenue  Increase”  (“Partial  Agreement”). 

7.  The  Partial  Agreement  addresses  rate  design 
methodology,  a schedule  of  depreciation  rates,  test  year  and  true-up 
period,  and  various  accounting  measures.^® 

8.  Two  attachments  were  incorporated  into  the  Partial 
Agreement  by  reference;  the  first  being  a schedule  of  depreciation  rates 
and  the  second  being  the  Staff’s  Engineering  and  Management  Services 
Department’s  (“EMSD”)  “Report  of  Customer  Service  and  Business 


Commission  Ruies  4 CSR  240-2.01 0(1 1 ) and  2.040(1 ). 

25 

Witness  credibiiity  is  soieiy  a matter  for  the  fact-finder,  “which  is  free  to  beiieve  none, 
part,  or  aii  of  the  testimony.  State  ex  ret.  Public  Counsel  v.  Missouri  Public  Service 
Comm'n,  289  S.W.3d  240,  247  (Mo.  App.  2009). 

An  Administrative  Agency,  as  factfinder,  also  receives  deference  when  choosing 
between  conflicting  evidence.  State  ex  rel.  Missouri  Office  of  Public  Counsel  v.  Public 
Service  Comm'n  of  State,  293  S.W.3d  63,  80  (Mo.  App.  2009) 

27 

Exh.  1 - Unanimous  Partial  Agreement,  EFIS  Docket  Entry  No.  1 1 , Stipulation  of  Timber 
Creek  Sewer 

Company  to  Factuai  Assertions  in  Attachments  to  Unanimous  Partial  Agreement,  filed  on 
October  18,  2010;  EFIS  Docket  Entry  No.  12,  The  Office  of  the  Public  Counsel's 
Stipulation,  filed  on  October  20,  2010. 


TIMBER  CREEK  SEWER  COMPANY 


168 


20  Mo.  P.S.C.  3d 


Operations  Review.”^® 

9.  The  attachments,  and  factual  assertions  contained  therein, 
were  verified  by  affidavit  by  Guy  C.  Gilbert,  a Staff  Utility  Regulatory 
Engineer  II,  and  Nila  S.  Hagemeyer,  a Staff  Utility  Management  Analyst 
lll.^ 

10.  Timber  Creek  and  Public  Counsel  stipulated  to  the  factual 
assertions  in  the  attachments.^^ 

11.  On  December  29,  2010,  the  parties  jointly  filed  a 
Unanimous  Stipulation  of  Undisputed  Facts  (“Second  Agreement”). 

12.  In  the  Second  Agreement,  the  parties  agreed  that  the 
Partial  Agreement  resolved  all  issues  except  for  the  amounts 
recoverable  in  rates  for:  (1)  salaries  and  overtime;  (2)  rate  case  expense; 
(3)  an  alternative  energy  source  gas  well;  (4)  the  Public  Service 
Commission  Assessment;  and  (5)  a contingency  and  energy  repair 
fund.^^ 

13.  The  Second  Agreement  also  establishes  that  the  parties 
had  not  resolved  an  issue  as  to  the  use  of  time  sheets  for  Timber 
Creek’s  employees.  However,  Timber  Creek  has  conceded  on  this  issue 
and  states  it  will  implement  the  use  of  timesheets  resolving  this  issue.®"* 

Timber  Creek’s  Sewer  System 

14.  The  Engineering  and  Management  Services  Department 
Report  of  Customer  Service  and  Business  Operations  (“ESMD  Report”  - 
Attachment  B Partial  Agreement)  contains  an  overview  of  Timber 
Creek’s  operations,  including  the  company’s  history  and  administrative 
structure,  customer  billing  practices,  credit  and  collection  practices, 
complaint  and  inquiry  practices,  customer  communication  practices, 
security  and  record  storage  practices.®® 


Id.  The  only  factual  assertion  Timber  Creek  would  not  admit  was  the  need  to  have  a time 
reporting  mechanism  for  its  employees;  however.  Timber  Creek  conceded  this  issue  during 
the  evidentiary  hearing.  See  Finding  of  Fact  Number  13. 

Exh.  2,  Unanimous  Stipulation  of  Undisputed  Facts. 

^^Id. 

34 

Transcript,  p.  134;  EFIS  Docket  Entry  No.  79,  Post  Flearing  Brief  of  Timber  Creek  Sewer 

Company,  filed  February  4,  201 1 , p 6. 

35 

Exh.  1 - Unanimous  Partial  Agreement;  EFIS  Docket  Entry  No.  11,  Stipulation  of  Timber 
Creek  Sewer  Company  to  Factual  Assertions  in  Attachments  to  Unanimous  Partial 
Agreement,  filed  on  October  18,  2010;  EFIS  Docket  Entry  No.  12,  The  Office  of  the  Public 
Counsel's  Stipulation,  filed  on  October  20,  2010.  EFIS  is  the  Commission’s  Electronic 
Information  and  Filing  System. 
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15.  Based  upon  the  parties’  unanimous  stipuiation  and  the 
Commission’s  independent  review  of  Timber  Creek’s  operations,  the 
Commission  adopts  the  overview  on  pages  2 through  16  of  the  EMSD 
Report  as  findings  of  fact. 

Test  year  and  True  Up^® 

16.  The  appropriate  historicai  time  period  for  determining  the 
revenue  requirement  caicuiation  is  the  test  year  consisting  of  the  12- 
month  period  ending  December  31 , 2009.®^ 

17.  The  appropriate  time  period  to  true  up  materiai  changes  in 
revenue  and  expenses  from  the  test  year  is  the  period  ending  June  30, 
2010.®® 

Rate  Base,  Capital  Structure  and  Weighted  Cost  of  Capital 

18.  Timber  Creek’s  rate  base  as  presented  in  Staff’s 
Accounting  Scheduies  is  as  foiiows:®® 


For  a full  discussion  on  general  ratemaking  principles  see  In  the  Matter  of  Lake  Region 
Water  & Sewer  Company's  Application  to  Implement  a General  Rate  Increase  in  Water  and 
Sewer  Service,  Report  and  Order,  Finding  of  Facts  Numbers  42-72,  2010  WL  3378384, 
Mo. P.S.C.  2010,  Issued  August  18,  2010,  Effective  August  28,  2010. 

37 

Exh.  1 - Unanimous  Partial  Agreement;  EFIS  Docket  Entry  No.  1 1,  Stipulation  of  Timber 
Creek  Sewer  Company  to  Factual  Assertions  in  Attachments  to  Unanimous  Partial 
Agreement,  filed  on  October  18,  2010;  EFIS  Docket  Entry  No.  12,  The  Office  of  the  Public 
Counsel's  Stipulation,  filed  on  October  20,  2010. 

®®W. 

39 

Exh.  7,  Staff  Accounting  Schedules,  Schedule  2;  Exh.  8,  Prenger  Direct,  pp.  6-7. 
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19.  The  parties  concede  that  Timber  Creek’s  totai  rate  base  is 
$186,894.'^° 

20.  Based  upon  the  parties’  agreement  and  the  Commission’s 
independent  review  of  Staffs  accounting  scheduies  Timber  Creek’s  totai 
rate  base  is  $186,894. 


21 . Timber  Creek’s  Capitai  Structure,  as  presented  in  Staffs 
Accounting  Scheduies,  is  as  tojicws:"^^ 


Capitai 

Component 

Description 

Doiiar 

Amount 

Percentage 
of  Totai 
Capitai 
Structure 

Embedded 
Cost  of 
Capitai 

Weighted  Cost  of  Capitai 

7.67%  7.67%  7.67% 

Common 

Stock 

$0 

0.00% 

0.00% 

0.00% 

0.00% 

Common 

Equity 

$46,724 

25.00% 

1 1 .07% 

2.768% 

2.768% 

2.768% 

Preferred 

$0 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

Transcript,  p.  17. 

41 

Exh.  7,  Staff  Accounting  Schedules,  Schedule  1 ; Exh.  8,  Prenger  Direct,  pp.  6-7. 


TIMBER  CREEK  SEWER  COMPANY 


20  Mo.  P.S.C.  3d 


171 


Stock 

Long-Term 

Debt 

$140,171 

75.00% 

6.53% 

4.897% 

4.897% 

4.897% 

Short-Term 

Debt 

$0 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

Other  Security 
Tax 

Deductible 

$0 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

Total 

Capitalization 

$186,895 

100.00% 

7.665% 

7.665% 

7.665% 

14. 


22.  Staffs  recommended  weighted  average  cost  of  capital 
(“WACC”),  or  Rate  of  Return,  for  Timber  Creek  is  7.67%.  The  WACC  is 
calculated  by  multiplying  each  component  ratio  of  the  appropriate  capital 
structure  by  its  cost  and  then  summing  the  results. 

23.  The  only  two  types  of  capital  included  in  Staffs 
recommended  WACC  were  common  equity  and  long-term  debt."*® 

24.  Based  on  Staffs  calculations’  Timber  Creek’s  embedded 
cost  of  debt  was  6.53%  as  of  the  test  year."*"* 

25.  Staff  estimated  the  Company’s  cost  of  equity  to  be  1 1 .07% 
based  on  the  assumption  that  Timber  Creek’s  capital  structure  consisted 
of  25%  equity  and  75%  debt."*® 

26.  The  parties  concede  that  Staff’s  accounting  of  Timber 
Creek’s  capital  structure  is  correct."*® 

27.  Based  upon  the  parties’  agreement  and  the  Commission’s 
independent  review  of  Staff’s  accounting  schedules,  Timber  Creek’s 
embedded  cost  of  debt  was  6.53%  as  of  the  test  year. 

28.  Based  upon  the  parties’  agreement  and  the  Commission’s 
independent  review  of  Staff’s  accounting  schedules.  Timber  Creek’s 
embedded  cost  of  equity  is  1 1 .07%. 

29.  Based  upon  a rate  of  return  of  7.67%  and  a rate  base  of 
$186,894,  Timber  Creek’s  Net  Operating  Income  Requirement  is 


42 


Exh.  27,  Verified  Memorandum  of  Shana  Atkinson:  Timber  Creek  Cost  of  Capital 


Explanation. 

^^Id. 

"*"*  Id. 

46 

Transcript,  p.  17. 
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$14,325.'^^ 

30.  Timber  Creek’s  Gross  Revenue  Requirement  cannot  be 
determined  untii  the  Commission  decides  the  contested  issues  in  this 
matter. 

Rate  Design,  Depreciation  Rates,  Various  Accounting  Measures  & 
Conditions 

31.  In  the  Partial  Agreement,  the  parties  unanimously  agreed 

that:"® 

(1)  Staffs  rate  design  methodology  of  an  equal 
percent  increase  to  existing  rates  is  acceptable; 

(2)  The  schedule  of  depreciation  rates  attached 
hereto  as  Attachment  A and  incorporated  herein  by 
reference,  which  includes  the  depreciation  rates  used  by 
Staff  in  its  revenue  requirement  analysis,  shall  be  the 
prescribed  schedule  of  sewer  plant  depreciation  rates  for 
the  Company; 

(3)  Within  ninety  (90)  days  of  the  effective  date  of 
an  order  approving  this  Unanimous  Partial  Disposition 
Agreement,  the  Company  shall  implement  the  following 
recommendations  from  the  Auditing  Department: 

a.  The  Company  shall  keep  a detailed  list  of 
invoices  for  future  purchases  within  the 
Uniform  System  of  Accounts  ("USDA") 
including,  but  not  limited  to,  the  accounts 
Laboratory  Equipment  and  Tools  and  Shop 
Equipment; 

b.  The  Company  shall  maintain  its  financial 
and  accounting  records  using  the  USDA 
guidelines  for  a Class  A Sewer  Company  for 
its  revenues,  expenses  and  investment  costs; 

(4)  Within  ninety  (90)  days  of  the  effective  date  of  an 
order  approving  this  Unanimous  Partial  Disposition 
Agreement,  the  Company  shall  implement  the  following 
recommendations  contained  in  the  Engineering  & 
Management  Services  Department  ("EMSD")  Report, 


Exh.  7,  Staff  Accounting  Schedules,  Schedule  2. 

48 

Exh.  1 - Unanimous  Partial  Agreement;  EFIS  Docket  Entry  No.  1 1 , Stipulation  of  Timber 
Creek  Sewer  Company  to  Factual  Assertions  in  Attachments  to  Unanimous  Partial 
Agreement,  filed  on  October  18,  2010;  EFIS  Docket  Entry  No.  12,  The  Office  of  the  Public 
Counsel's  Stipulation,  filed  on  October  20,  2010. 
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except  any  recommendation  associated  with  time  sheets 
or  any  other  contested  items.  The  EMSD  Report  is 
attached  hereto  as  Attachment  B and  incorporated  by 
reference  herein.  These  recommendations  inciude  the 
foiiowing: 

a.  The  Company  shaii  dispiay  the  Company's 
iogo  on  the  Company's  vehicie; 

(5)  Within  ninety  (90)  days  of  the  effective  date  of  an 
order  approving  this  Unanimous  Partiai  Disposition 
Agreement,  the  Company  shaii  impiement  the  foiiowing 
recommendations  from  Depreciation  Staff  associated 
with  EMSD: 

a.  The  Company  shaii  adjust  the  Company's 
generai  iedger  to  refiect  the  piant  and  reserve 
account  baiances  shown  in  the  Staff  EMS 
exhibit,  attached  hereto  as  Attachment  A and 
incorporated  by  reference  herein; 

b.  The  Company  shaii  adjust  the  Contributions 
in  Aid  of  Construction 

("CIAC")  and  the  amortized  CIAC  account 
baiances  shown  in  the  Staff  EMS  exhibit, 
attached  hereto  as  Attachment  A and 
incorporated  by  reference  herein; 

c.  The  Company  shaii  impiement  a work  order 
system  to  track  materiai  cost,  iabor  cost, 
overhead  cost,  and  record  cost  of  removai  and 
gross  saivage  for  aii  new,  repiaced  or  retired 
piant;  and 

d.  The  Company  shaii  foiiow  Nationai 
Association  of  Reguiatory  Utiiity 
Commissioners'  ("NARUC")  USOA  guideiines 
for  the  recording  of  cost  of  removai  and  gross 
saivage  in  the  Company  iedger  as 
adjustments  to  piant  and  reserves; 

(6)  Within  six  (6)  months  of  the  effective  date  of  an  order 
approving  this  Unanimous  Partiai  Disposition 
Agreement,  the  Company  shaii  impiement  the  foiiowing 
recommendations  from  Depreciation  Staff  associated 
with  EMSD: 

a.  The  Company  shaii  estimate  the  originai 
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installed  cost  of  the  Johnson  Ridge  and 
Oakbrook  collection  and  treatment  facilities 
which  were  installed  by  a developer  and 
transferred  (donated)  to  the  Company  as 
contributed  plant,  and  to  provide  these 
estimates  to  Depreciation  Staff.  This 
contributed  plant  relating  to  the  collection  and 
treatment  facilities  is  to  be  included  in  plant  in 
service  and  would  be  treated  as  a contribution 
in  aid  of  construction  an  offset  (reduction)  to 
rate  base; 

(7)  Staff  and/or  OPC  may  conduct  follow-up  reviews  of 
the  Company's  operations  to  ensure  that  the  Company 
has  complied  with  the  provisions  of  this  Unanimous 
Partial  Disposition  Agreement; 

(8)  Staff  and/or  OPC  may  file  a formal  complaint  against 
the  Company,  if  the  Company  does  not  comply  with  the 
provisions  of  this  Unanimous  Partial  Disposition 
Agreement; 

(9)  The  Company  agrees  that  it  has  read  the  foregoing 
Unanimous  Partial  Agreement  Regarding  Disposition  of 
Small  Sewer  Company  Revenue  Increase  Request;  that 
facts  stated  therein  are  true  and  accurate  to  the  best  of 
the  Company's  knowledge  and  belief;  that  the  foregoing 
conditions  accurately  reflect  the  partial  agreement 
reached  between  the  Company,  OPC  and  Staff;  and  that 
the  Company  freely  and  voluntarily  enters  into  this  partial 
agreement;  and 

(10)  The  above  partial  agreements  satisfactorily  resolve 
all  issues  identified  and  addressed  in  the  above 
paragraphs  by  Staff,  OPC  and  the  Company  regarding 
the  Company's  Request. 

32.  Based  upon  the  parties’  unanimous  Partial  Agreement  and 
the  Commission’s  independent  review,  the  Commission  finds  that  the 
proper  method  to  implement  any  over-all  revenue  increase  is  through 
Staffs  rate  design  methodology. 

33.  Based  upon  the  parties’  unanimous  Partial  Agreement  and 
the  Commission’s  independent  review,  the  Commission  finds  that  the 
proper  schedule  of  depreciation  rates  for  setting  a just  and  reasonable 
revenue  requirement  is  delineated  in  Attachment  A to  the  Partial 
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Agreement.  Those  rates  are: 

TIMBER  CREEK  SEWER  COMPANY 

Schedule  F ■ DEPRECIATION  RATES 
(SEWER  Class  B) 

SR-201 0-0320 


ACCOUNT  Di^RECIATION  AVfRAOE  SIRVICI  NET 

NUMEER  ACCOUNT  DESCRIPTION RATE UFE  |YEARS|  SALVAGE 


COLLECTION  PLANT 


351 

Structures  & Improvements 

4.0<^ 

25 

352  1 

Colleettor  Servers  (Force) 

2.01s 

50 

352.2 

Colleclion  Sewers  (Gravity) 

2.0H 

50 

353 

Services 

2.01f 

50 

354 

Flow  Measurement  Devices 

30 

PUMPING  PLANT 

361 

Structures  S Improvements 

4.0K 

25 

362 

Receiving  Wells 

4.01s 

25 

363 

Electric  Pumping  Equipment 

10  01. 

10 

TREATMENT  • DISPOSAL  PLANT 

371 

Structures  & Improvements 

3.31I: 

30 

372 

Treatment  & Osposal  FacSites 

5.0% 

20 

372  1 

Oxidation  Lagoons  or  Septic  tank 

4 0" . 

25 

373 

Plant  Sewers 

2.5*' 

40 

374 

Outfall  Sewer  Lines 

2 0''' 

50 

GENERAL  PLANT 

390 

Structures  & Improvements 

2.51s 

40 

391 

Office  Fumilure  & Equipment 

3.3% 

30 

301.1 

Office  Electronic  & Computer  Equip 

14  3% 

7 

392 

Transportation  Equipment 

130% 

7 

393 

Stores  Equipment 

4,0"s 

25 

304 

Tods.  Shop,  and  Garage  Eqtapmem 

50% 

20 

395 

Laboratory  Equipment 

5.0"' 

20 

396 

Power  (Operated  Equipment 

6.7% 

13 

397 

Commurucatxm  Equipment 

6.7% 

15 

306  I 

OSHA  Requred  Safety  Equipment 

20  0% 

5 

34.  Based  upon  the  parties’  unanimous  Partiai  Agreement  and 
the  Commission’s  independent  review,  the  Commission  finds  it  is  just 
and  reasonabie  for  Timber  Creek  to  impiement  the  recommendations 
from  Staff’s  Auditing  Department  as  described  in  the  Partiai  Agreement. 

35.  Based  upon  the  parties’  unanimous  Partiai  Agreement  and 
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the  Commission’s  independent  review,  the  Commission  finds  it  is  just 
and  reasonabie  for  Timber  Creek  to  impiement  the  recommendations 
from  Staff’s  EMSD  Report. 

36.  Based  upon  the  parties’  unanimous  Partiai  Agreement  and 
the  Commission’s  independent  review,  the  Commission  finds  it  is  just 
and  reasonabie  for  Timber  Creek  to  impiement  aii  other  conditions 
contained  in  the  Partiai  Agreement. 

37.  Upon  review  of  the  record  and  the  Partiai  Agreement,  the 
Commission  independentiy  finds  that  the  Partiai  Agreement’s  proposed 
terms  support  the  provision  of  safe  and  adequate  service. 

D.  Employee  Compensation 

38.  Water  and  sewer  companies  need  quaiity  empioyees  to 
ensure  that  their  operations  are  run  effectiveiy  and  efficientiy  and  that 
their  customers  receive  safe  and  adequate  service. 

39.  Timber  Creek’s  empioyees  occupy  four  positions: 
Operations  Manager,  Generai  Manager,  System  Operator  and  Office 
Manager.^® 

40.  Determining  the  appropriate  compensation  ievei  for  these 
empioyees  invoives  considering  many  factors  inciuding:  (a)  an 
examination  of  the  individuai  job  descriptions,  i.e.,  the  empioyee’s  duties 
and  responsibiiities  aiong  with  the  empioyee’s  experience  ievei;  (b)  an 
examination  of  iabor  statistics  reports  and  market  saiary  reports  for  the 
reievant  comparabie  positions  in  the  appropriate  geographicai  area 
factoring  in  the  experience  ievei  of  the  empioyees;  (c)  a comparison  to 
prior  Commission  rate  cases  saiary  data;  and,  (d)  a comparison  of 
saiaries  for  simiiariy  sized  and  type  of  utiiities,  inciuding  examining  the 
number  of  customers  served  and  the  number  of  persons  empioyed  to 
serve  those  customers  (Coiiectiveiy  referred  to  as  “Reievant  Saiary 
Determination  Factors”). 

41.  The  foiiowing  tabie  presents  the  parties  positions  on 
saiaries  and  overtime:^^ 


Transcript,  p.  94. 

Exh.  4,  Sherry  Direct,  pp.  4-5. 

Exh.  8,  Prenger  Direct,  Exh.  9,  Prenger  Rebuttai;  Exh.  10,  Prenger  Surrebuttai. 

52 

Exh.  3,  Reconciiiation. 
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Position 

Current 

Saiary 

Timber 

Creek 

Staff 

OPC 

Ooerations 

Manager 

Overtime 

$78,660 

$0.00 

$78,660 

$0.00 

$81,020 

$0.00 

$59,258 

$0.00 

Generai  Manager 
Overtime 

$72,450 

$0.00 

$94,529 

$0.00 

$76,862 

$0.00 

$52,768 

$0.00 

Svstem  Operator 
Overtime 

$40,980 

$0.00 

$49,290 

$7,234.83 

$39,000 

$7,000 

$45,867 

$0.00 

Office  Manager 
Overtime 

$40,349 

$0.00 

$43,263 

$2,604.45 

$41,559 

$0.00 

$32,650 

$0.00 

Workers’  Comp, 
ins. 

$0.00 

$194.07 

$0.00 

$0.00 

Totai  Payroii 

$232,439.00 

$275,775.35 

$245,441.00 

$190,543.00 

42.  In  order  to  determine  the  proper  compensation  for  Timber 
Creek’s  empioyees,  Staff  audited  the  Company's  books,  records, 
invoices  and  vouchers,  conducted  a review  of  the  Company's  customer 
service  and  generai  business  practices,  and  reviewed  the  Company's 
existing  tariff.^® 

43.  Staff  identified  the  current  compensation  ievei  for  each 
empioyee  and  the  individuai  saiaries  that  were  found  to  be  just  and 
reasonabie  in  prior  Commission  rate  cases. 

44.  Staff  conducted  on-site  visits,  inspecting  the  faciiities  and 
reviewing  their  operations,  inciuding  the  areas  pianned  for  expansion  in 
Piatte  County.^^ 

45.  To  gain  specific  job  function  information  for  Timber  Creek’s 
four  empioyees.  Staff  interviewed  Timber  Creek  personnei,  reviewed 
Timber  Creek's  responses  to  requests  for  information  issued  in  this  and 


Id.',  Exh.  8,  Prenger  Direct,  p.  4-5. 

Exh.  9,  Prenger  Rebuttal,  pp.  2-3;  Transcript,  p.  104. 
Exh.  8,  Prenger  Direct,  p.  4-5. 
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other  previous  cases  and  reviewed  the  job  description  for  each  Timber 
Creek  empioyee.^® 

46.  The  comparison  of  actuai  job  documentation  in  the  form  of 
job  descriptions  combined  with  company  empioyee  interviews  is  criticai 
in  determining  compensation  ieveis  because  not  aii  job  duties  may  be 
documented  and  not  aii  documented  job  duties  may  be  performed. 

47.  When  making  its  recommendations  on  compensation, 
Staff  aiso  used  outside  sources  necessary  to  compiete  the  review; 
inciuding  information  from  the  Bureau  of  Labor  Statistics,  the  Missouri 
Economic  Research  and  Information  Center  (“MERIC”)  and  the  cost  of 
living  adjustment  (“COLA”)  the  federal  government  authorizes  for  social 
security.®^ 

48.  Staff  also  relied  upon  a comparison  of  relevant  regional 
utilities,  including  the 

15.  Platte  Country  Regional  Sewer  District,  Johnson  County 

Wastewater,  and  the  Wyandotte  County  Wastewater-Unified 
Government  Treatment  Plants.®® 

49.  Staffs  payroll  analysis  also  involved  a comparison  of 
previous  Commission  rate  case  salary  evaluations  in  the  water  and 
sewer  industry,  including  the  recent  rate  case  for  Lake  Region  Water  and 
Sewer  Company.®® 

50.  Timber  Creek  based  its  salary  analysis  on  its  comparison 
of  current  salaries  with  MERIC’s  occupational  wages  for  the  Kansas  City 
region  and  the  American  Water  Works  Association  2009  Salary  Study  of 
Water  and  Wastewater.  Timber  Creek  also  examined  additional  market 
data  from  positions  in  the  Kansas  City  Area.®® 

51.  Timber  Creek  failed  to  distinguish  the  utility  and  its 
employees  from  similar  duties  and  responsibilities  of  other  sewer 
companies.®^ 

52.  While  Timber  Creek  used  some  of  the  same  sources  as 
Staff  when  assessing  the  appropriate  compensation  level  for  its 


Exh.  8,  Prenger  Direct,  p.  4-5,  10;  Transcript,  pp.  74. 

®^  Exh.  8,  Prenger  Direct,  p.  4-5;  Exh.  9,  Prenger  Rebuttai,  pp.  2-3;  Transcript,  pp.  74,  103. 
MERIC  is  a database  for  Missouri  empioyment  data,  inciuding  saiaries  and  wages  for 
specific  jobs.  Exh.  8,  Prenger  Direct,  p.  1 1 . 

®®  Exh.  9,  Pregner  Rebuttal,  pp.  2-3. 

®®  Id. 

®°  Exh.  4,  Sherry  Direct,  pp.  5-7. 

®^  Exh.  8,  Prenger  Direct,  pp.  8-16;  Exh.  9 Prenger  Rebuttal,  pp.  3-16,  and  accompanying 
schedules;  Exh.  10,  Prenger  Surrebuttal,  pp.  2-18,  and  accompanying  scheduies. 
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employees,  it  failed  to  recognize  and  account  for  the  differences  between 
general  market  studies  and  utility  specific  markets  and  differences  in  the 
utilities  that  were  used  for  comparison  in  terms  of  the  size  of  the  utility, 
the  size  of  the  customer  base  and  the  total  number  of  employees.®^ 

53.  The  evidence  Timber  Creek  offered  to  support  its  request 
for  employee  compensation  is  incomplete  and  lacks  credibility. 

54.  The  Office  of  the  Public  Counsel  based  its  analysis  on 
compensation  on  a review  of  the  MERIC  Occupation  Wages  for  the 
Kansas  City  Region.  However,  Public  Counsel  did  not  properly  consider 
the  duties  of  the  individual  positions,  nor  did  it  properly  consider  the 
experience  level  of  all  of  Timber  Creek’s  employees,  nor  did  it  properly 
consider  the  size  and  scope  of  Timber  Creek’s  operations.®®  For 
example.  Public  Counsel  did  not  take  into  consideration  the  General 
Manager’s  prior  seventeen  years  executive  experience  including  his  prior 
positions  at  Johnson  County  Wastewater  and  Sprint.®"*  Also,  at  one  point 
during  the  hearing.  Public  Counsel’s  witness  did  not  appear  to  recognize 
his  own  work  papers,  solidifying  the  impression  that  he  could  not  have 
prepared  a thorough  analysis.®® 

55.  The  evidence  Public  Counsel  offered  to  support  its  position 
on  employee  compensation  is  insubstantial  and  lacks  credibility. 

56.  Staff  used  the  correct  methodology  to  determine  the 
appropriate  compensation  level  for  Timber  Creek’s  employees. 

57.  Staff  presented  the  most  comprehensive  and  accurate 
analysis  of  the  appropriate  compensation  level  for  Timber  Creek’s 
employees. 

58.  Staff’s  evidence  on  the  proper  compensation  for  Timber 
Creek’s  employees  is  credible,  substantial  and  persuasive. 

Operations  Manager 

59.  Staff  Witness  Prenger  fully  and  accurately  delineated  the 
duties  and  responsibilities  of  the  Operations  Manager  (Plant  Manager).®® 

60.  Reviewing  the  Relevant  Salary  Determination  Factors, 
(See  EOF  Number  40),  as  they  apply  to  an  employee  with  the  duties  and 
responsibilities  described  in  detail  by  Witness  Prenger,  the  Commission 
finds  Staff’s  analysis  is  correct  and  the  appropriate  annual  salary  for  the 


Id.  Transcript,  p.  86. 

®®  Id.',  Transcript,  pp.  72-158,  225-245,  247;  Exhibit  23,  Robertson  Rebuttai,  p.  10,  iine  18. 

64 

Exhibit  4,  S/?er/y  Direct,  pp.  1-2. 

®®  Transcript,  p.  231-232. 

®®  Exhibit  8,  Prenger  Direct,  pp.  10-15. 
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Operations  Manager  position  is  $81 ,020. 

61 . The  $81 ,020  saiary  for  the  Operations  Manager  inciudes  a 
three  percent  COLA  over  the  existing  saiary  for  this  position.®^ 

62.  The  COLA  is  justified  because  Timber  Creek  empioyees 
have  not  received  a pay  increase  since  2008,  because  it  was  necessary 
to  compensate  for  the  higher  cost  of  iiving,  and  because  of  the 

importance  of  this  position  to  ensure  the  deiivery  of  safe  and  adequate 

68 

service. 


General  Manager 

63.  Staff  Witness  Prenger  fuiiy  and  accurateiy  deiineated  the 
duties  and  responsibiiities  of  the  Generai  Manager.  ®® 

64.  Reviewing  the  Reievant  Saiary  Determination  Factors 
(See  EOF  Number  40),  as  they  appiy  to  an  empioyee  with  the  duties  and 
responsibiiities  described  in  detaii  by  Witness  Prenger,  the  Commission 
finds  the  appropriate  annuai  saiary  for  the  Generai  Manager  position 
is$76,862.^* 


65.  The  $76,862  saiary  for  the  Generai  Manager  inciudes  a 
three  percent  COLA,  pius  an  additionai  three  percent  increase. 

66.  The  COLA  is  justified  because  Timber  Creek  empioyees 
have  not  received  a pay  increase  since  2008,  and  because  it  was 
necessary  to  compensate  for  the  higher  cost  of  iiving. 

67.  The  additionai  three  percent  increase  is  justified  to 
address  the  wage  gap  that  currentiy  exists  between  the  Operations 
Manager’s  position  and  the  Generai  Manager’s  position.  The  Generai 
Manager’s  position  carries  with  it  more  responsibiiities  for  the  overaii 
operations  of  Timber  Creek  and  shouid  receive  compensation  more 
cioseiy  aiigned,  aithough  not  compieteiy  matched,  with  the  Operations 


Exh.  8,  Prenger  Direct,  pp.  8-9;  Exh.  9,  Prenger  Rebuttal,  p.  2-6;  Exh.  10,  Prenger 
Surrebuttai,  p.  13-14. 

Exh.  8,  Prenger  Direct,  pp.  8-9;  Exh.  9,  Prenger  Rebuttal,  p.  2-6;  Exh.  10,  Prenger 
Surrebuttai,  pp.  12-14. 

69 

Exh.  8,  Prenger  Direct,  pp.  10-15. 

The  General  Manager’s  salary  authorized  for  Lake  Region  Water  and  Sewer  Company, 
a utility  comparable  to  Timber  Creek  with  a similar  customer  base  and  annual  revenues, 
was  recently  set  at  $80,614.34.  Exh.  9,  PrerTger  Rebuttal,  p.  11-12,  line  7.  See  also  File 
Nos.  SR-201 0-01 1 0 and  WR-201 0-0111. 

Exh.  8,  Prenger  Direct,  pp.  9,  15-16;  Exh.  9,  Prenger  Rebuttal,  pp.  2-3. 

72 

Exh.  8,  Prenger  Direct,  pp.  8-9;  Exh.  9,  Prenger  Rebuttal,  p.  2-6;  Exh.  10,  Prenger 
Surrebuttai,  pp.  11-12. 
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Manager.^^ 

68.  The  remaining  wage  gap  between  the  Operations 
Manager’s  Position  and  the  Generai  Manager’s  position,  is  justified 
because  of  the  Missouri  Department  of  Naturai  Resources’  requirement 
for  the  Operations  Manager  to  obtain  and  maintain  a Ciass  A operator's 
iicense  to  oversee  the  operations  of  a sewer  company  the  size  of  Timber 
Creek.^'^ 

69.  The  Generai  Manager  does  not  possess  a Ciass  A 
operator's  iicense,  and  it  reasonabie  that  the  Operations  Manager  shouid 
be  paid  more  than  the  Generai  Manager  at  this  time  because  the 
operator's  iicense  is  required  to  maintain  Timber  Creek's  operations  in  a 
safe  and  reiiabie  manner. 

Collection  Systems  Operator 

70.  Staff  Witness  Prenger  fuiiy  and  accurateiy  deiineated  the 
duties  and  responsibiiities  of  the  Coiiection  Systems  Operator  (Systems 
Operator  or  Assistant  Operator).^® 

71.  Reviewing  the  Reievant  Saiary  Determination  Factors 
(See  EOF  Number  40),  as  they  appiy  to  an  empioyee  with  the  duties  and 
responsibiiities  described  in  detaii  by  Witness  Prenger,  the  Commission 
finds  the  appropriate  annuai  saiary  for  the  Coiiection  Systems  Operator 
position  is  $39,000.  An  additionai  amount  of  $7,000  is  authorized  for 
overtime. 

72.  The  $39,000  saiary  for  the  Coiiection  Systems  Operator  is 
a reduction  from  the  position’s  current  saiary  of  $40,980.  This  reduction 
brings  the  saiary  in  iine  with  proper  market  anaiysis.^^ 

73.  The  $7,000  in  overtime  for  this  position  is  justified  based 
upon  the  impiementation  of  time  reporting,  the  iegai  requirement  to  book 
this  position  as  a non-exempt  position  once  time  reporting  is  initiated, 
and  an  estimate  of  the  activities  associated  with  the  position  in  2009  that 
wouid  generate  overtime  wages. 


Exh.  8,  Prenger  Direct,  pp.  15-16;  Exh.  9,  Prenger  Rebuttal,  p.  2-6. 

Exh.  9,  Prenger  Rebuttal,  p.  2,  5-6. 

Exh.  9,  Prenger  Rebuttal,  p.  2,  5-6. 

Exhibit  8,  Prenger  Direct,  pp.  10-15. 

Exh.  8,  Prenger  Direct,  pp.  8-11;  Exh.  9,  Prenger  Rebuttal,  p.  2-7,  14-20;  Exh.  10, 
Prenger  Surrebuttal,  pp.  5-1 1 . 

Exh.  8,  Prenger  Direct,  pp.  8-11;  Exh.  9,  Prenger  Rebuttal,  p.  2-7,  14-20;  Exh.  10, 
Prenger  Surrebuttal,  pp.  5-11.  Transcript,  pp.  50,  81-82.  Timber  Creek  conceded  on  the 
dispute  about  keeping  time  sheets.  For  a discussion  on  proper  rational  for  maintain  time 
reporting  see  Exh.  1 1 , Hagemeyer  Direct  and  Exh.  12  Flagemeyer  Rebuttal. 
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Office  Manager 

74.  Staff  Witness  Prenger  fully  and  accurately  delineated  the 
duties  and  responsibilities  of  the  Office  Manager.^® 

75.  These  duties  of  the  Office  Manager  for  Timber  Creek  go 
beyond  clerical  support  making  this  position  ineligible  for  overtime,  but 
eligible  (as  a salaried  employee  and  not  an  hourly  employee)  for  a salary 
higher  than  that  of  performing  a solely  a clerical  role.® 

76.  Reviewing  the  Relevant  Salary  Determination  Factors 
(See  EOF  Number  40),  as  they  apply  to  an  employee  with  the  duties  and 
responsibilities  described  in  detail  by  Witness  Prenger,  the  Commission 
finds  the  appropriate  annual  salary  for  the  Office  Manager  position  is 
$41,559. 

77.  The  $41 ,559  salary  for  the  Office  Manager  includes  a 
three  percent  COLA  over  the  existing  salary  for  this  position.®^ 

78.  The  COLA  is  justified  because  Timber  Creek  employees 
have  not  received  a pay  increase  since  2008,  and  because  it  was 
necessary  to  compensate  for  the  higher  cost  of  living.®® 

79.  With  regard  to  the  appropriate  level  of  compensation  for  all 
of  Timber  Creek’s  employees,  the  Commission  finds  that  those  portions 
of  Staff  Witness  Prenger’s  testimony  that  support  the  ultimate  findings  of 
fact  above  (Findings  of  Fact  Numbers  38  through  78)  to  be  accurate  and 
supported  by  proper  methodology.®® 

E.  Rate  Case  Expense 

80.  The  amount  of  verified,  actual  rate  case  expenses  incurred 
by  Timber  Creek  up  to  January  31 , 201 1 is  $30,630.®"^ 


Exhibit  8,  Prenger  Direct,  pp.  10-15. 

®®  Exh.  8,  Prenger  Direct,  pp.  11;  Exh.  9,  Prenger  Rebuttai,  p.  2-7,  16-20;  Exh.  10,  Prenger 
Surrebuttal,  pp.  14-17. 

®^  Exh.  8,  Prenger  Direct,  pp.  9,  15-16;  Exh.  9,  Prenger  Rebuttai,  pp.  2-3. 

®®  Exh.  8,  Prenger  Direct,  pp.  8-9;  Exh.  9,  Prenger  Rebuttai,  p.  2-7,  16-20;  Exh.  10,  Prenger 
Surrebuttal,  pp.  10-12,  14-17. 

®®  Exh.  8,  Prenger  Direct;  Exh.  9,  Prenger  Rebuttal;  Exh.  10,  Prenger  surrebuttal;  and  all 
accompanying  schedules  to  these  exhibits;  Transcript,  pp.  72-107. 

84 

Exh.  28,  Staff’s  Late-Filed  Exhibit:  Affidavits  of  V.  William  Flarris  and  Bret  G.  Prenger, 
executed  on  February  3,  2011,  Attachment  A (Adjustment  E-196)  and  Reconciliation,  filed 
on  February  3,  201 1 as  a late-filed  exhibited  and  admitted,  without  objection,  into  evidence 
on  February  23,  2011;  Exh.  29,  Timber  Creek  Sewer  Company’s  Late-Filed  Exhibit  RE 
Additional  Rate  Case  Expense:  Exhibits  A-D,  filed  on  February  5,  2011,  and  admitted, 
without  objection,  into  evidence  on  March  8,  2011:  Exh.  30,  Staff’s  Response  to  Timber 
Creek  Sewer  Company’s  late-Filed  Exhibit  Regarding  Additional  Rate  Case  Expense: 
Affidavit  of  V.  William  Harris  executed  on  March  2,  201 1 and  attached  billing  statement. 
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81 . The  amount  of  verified,  actuai  rate  case  expenses  incurred 
by  Timber  Creek  from  February  1,  2011  through  February  25,  2011  is 
$5,540.®^ 

82.  The  totai  amount  of  verified,  actuai  rate  case  expense  of 
$36,170  was  prudentiy  incurred  and  it  is  appropriate  and  reasonabie  to 
aiiow  recovery  of  these  expenses  in  customer  rates.®® 

83.  For  reasons  more  fuiiy  expiained  in  the  conciusions  of  iaw 
section,  the  appropriate  amount  of  rate  case  expense  that  Timber  Creek 
is  authorized  to  recover  in  rates,  amortized  over  three  years,  is  $36,170. 

F.  Alternative  Energy  Exploration  Expense  Recovery 

84.  Because  Timber  Creek’s  eiectric  service  rates  had  risen,  it 
spent  $10,849.42  on  a venture  driiiing  for  naturai  gas  on  its  property  to 
serve  as  an  aiternative  energy  source!®^ 

85.  Based  upon  aii  of  Timber  Creek’s  preiiminary  studies,  the 
company  beiieved  it  had  a fifty  percent  chance,  or  better,  of  finding 
commerciai  quantities  of  naturai  gas.®® 

86.  Timber  Creek’s  decision  to  expiore  the  naturai  gas  option 
was  known  to  be  the  iowest  cost  aiternative  energy  source,  but  aiso 
invoived  the  highest  risk  of  success.®® 

87.  The  naturai  gas  industry  wouid  give  this  venture  a fifty 
percent  chance  of  finding  commerciai  quantities  of  naturai  gas.®° 

88.  Commerciai  quantities  of  naturai  gas  are  required  to  power 
a generator  to  produce  eiectricity  for  Timber  Creek’s  operations.®^ 

89.  Timber  Creek  is  not  an  energy  company.®® 

90.  Timber  Creek’s  piiot  weii  confirmed  naturai  gas  was  not 
present.®® 

91.  Timber  Creek’s  customers  are  receiving  no  benefit  from 
the  driiiing  venture.®^ 


filed  on  March  4,  201  land  admitted,  without  obiection,  into  evidence  on  March  15,  201 1. 
®®/d. 

®®  Id. 

®^  Exh.  4,  Sherry  Direct,  pp.  12-15. 

®®  Transcript,  p.  57-58,  117-122. 

89 

Transcript,  p.  131 . 

®®  Transcript,  p.  57. 

®^  Id.  Exh.  17,  Hummel  Direct,  pp.  2-3. 

92 

Transcript,  p.  70. 

93 

Exh.  4,  Sherry  Direct,  pp.  14. 

94 

Transcript,  p.  62;  Exh.  22,  Robinson  Direct,  p.  7;  Exh.  23,  Robinson  Rebuttal,  pp.  25-28; 
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92.  Given  the  totality  of  the  circumstances,  Timber  Creek’s 
assumption  that  natural  gas  would  be  present  was  speculative.®^ 

93.  For  reasons  more  fully  explained  in  the  conclusions  of  law 
section,  the  appropriate  amount  of  the  expense  associated  with  the 
exploratory  pilot  gas  well  that  Timber  Creek  is  authorized  to  recover  in 
rates  is  $0.00. 

94.  For  reasons  more  fully  explained  in  the  conclusions  of  law 
section,  the  appropriate  amount  of  expense  associated  with  additional 
exploration  for  alternative  energy  sources  that  Timber  Creek  is 
authorized  to  recover  in  rates  is  $0.00. 

G.  PSC  Assessment 

95.  The  Commission’s  assessment  allocation  percentage  for 
sewer  companies  was  6.94%  for  fiscal  year  2008,  8.74%  for  fiscal  year 
2009,  1 1 .22%  for  fiscal  year  201 0 and  9.34%  for  fiscal  year  201 1 .®® 

96.  Timber  Creek  recovered  sufficient  revenues  to  cover  the 
expenses  associated  with  Commission’s  assessment  for  the  years  in 
between  this  action  and  its  last  rate  case.  File  No.  SR-2008-0080.®^ 

97.  The  correct  201 1 fiscal  year  Commission  Assessment  for 
Timber  Creek,  as  calculated  pursuant  to  Section  386.370,  RSMo  2000,  is 
$62,590. 

98.  For  reasons  more  fully  explained  in  the  conclusions  of  law 
section,  the  appropriate  amount  of  the  PSC  Assessment  Timber  Creek  is 
authorized  to  recover  in  rates  is  $62,590,  the  amount  Timber  Creek  was 
assessed  for  the  201 1 fiscal  year. 

99.  For  reasons  more  fully  explained  in  the  conclusions  of  law 
section,  it  is  improper  to  pass-through  the  cost  of  the  Commission 
assessment  as  a separate  item  on  each  customer’s  bill  because  it  would 
increase  the  regulatory  burden  on  utilities  and  the  Commission’s  Staff 
increasing  costs  for  the  ratepayers.  Additionally,  to  adopt  such  a 
practice  would  constitute  a statement  of  general  applicability  of  law  or 
policy  that  would  require  a rulemaking.®® 

H.  Contingency  / Emergency  Repair  Fund 

100.  Timber  Creek  seeks  Commission  approval  to  establish  a 


95 

Exh.  17,  Hummel  Direct,  p.  2-3  ; Exh.  18,  Hummel  Rebuttal,  pp.  1-2;  Transcript,  pp.  197- 
199. 

96 

Exh.  4,  Sherry  Direct,  pp.  15-17. 

97 

Exh.  14,  Harris  Rebuttal,  pp.  4-7;  Exh.  16,  Calculation  of  Excess  Revenues  over 
Expenses. 

98 

Exh.  19,  Busch  Direct,  pp.  4-7;  Exh.  20  Busch  Rebuttal,  pp.  3-7. 
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fund  to  be  used  for  unplanned  events  that  it  believes  could  substantially 
impact  its  utility  operations,  either  financially  or  operationally,  with  the 
potential  to  interrupt  its  ability  to  provide  safe,  dependable  and  adequate 

• 99 

service. 

101.  There  are  many  factors  that  must  be  considered  when 
determining  whether  such  a fund  is  appropriate  including,  but  not  limited 
to,  the  actual  need  for  the  fund,  the  type  of  account  to  be  created,  the 
appropriate  level  of  reserve  in  the  fund,  the  types  of  expenses  the  fund 
could  cover,  the  types  of  expenses  it  would  not  cover,  appropriate 
reporting  requirements,  appropriate  oversight,  treatment  of  any  excess 
reserve  collections,  and  deciding  when  and  how  the  company  would 
have  access  to  the  fund.^°° 

102.  Tiber  Creek’s  proposal  involves  implementing  a surcharge 
of  $0.50  per  month  per  customer  (approximately  $9,347  per  year)  for 
nineteen  years  to  collect  a total  fund  balance  of  $177,604.^°^  Timber 
Creek  believes  this  balance  is  approximately  equal  to  three  months  of  its 
regular  expenses. 

103.  Timber  Creek  used  a model  for  its  proposed  contingency 
fund  that  the  Environmental  Protection  Agency  uses  as  part  of  an 
assessment  management  awareness  program  to  have  utilities  become 
proactive  about  managing  aging  infrastructure.^”^ 

1 04.  Timber  Creek  completed  a comparison  of  actual  repair  and 
failure  rates  with  the  model  it  prepared.^”'* 

1 05.  Timber  Creek  did  not  offer  any  evidence  that  it  is  unable  to 
fund  unplanned  events  that  it  believes  could  substantially  impact  its  utility 
operations  at  its  current  operational  income  level  without  establishing  a 
contingency  fund.^°”  In  fact,  the  evidence  demonstrates  the  opposite.^”® 
Timber  Creek  recently  experienced  a pump  failure  caused  when  lightning 
struck  a control  panel  and  had  no  financial  difficulty  with  repairing  the 


99 

Exh.  4,  Sherry  Direct,  pp.  17-21  and  Schedule  DS-7;  Exh.  5,  Sherry  Rebuttal,  pp.  5-6; 
Transcript,  pp.  65-70,  135-136,  148-150. 

Exhibit  20,  Busch  Rebuttal,  pp.  8-1 1 . 

Id. 

Transcript,  pp.  123-125. 

Id. 
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Transcript,  pp.  65,  248 
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damage  from  this  unplanned  event. 

106.  For  reasons  more  fully  explained  in  the  conclusions  of  law 
section,  the  appropriate  amount  Timber  Creek  is  authorized  to  recover  in 
rates  for  a contingency  and  emergency  repair  fund  is  $0.00. 

I.  Service  Quality 

107.  There  are  no  deficiencies,  problems  or  issues  with  the 
quality  of  service  provided  by  Timber  Creek. 

108.  There  are  no  deficiencies,  problems  or  issues  with  Timber 
Creek’s  billing  for  services. 

109.  There  are  no  deficiencies,  problems  or  issues  with  Timber 
Creek’s  response  to  customer  calls. 

110.  Timber  Creek’s  employees  are  well  qualified,  their  system 
is  run  very  well,  and  the  Commission’s  Staff  works  with  Timber  Creek  to 
teach  others  in  the  small  water  and  sewer  industry.^®® 

IV.  Conclusions  of  Law 

The  Missouri  Public  Service  Commission  has  arrived  at  the 
following  conclusions  of  law. 

A.  Jurisdiction,  Burden  of  Proof,  Presumption  of  Prudence  and 
the  Public  Interest^”® 

Timber  Creek  is  a sewer  corporation  pursuant  to  Section 
386.020(49)  RSMo  Supp.  2010,  and  subsequently  a public  utility  within 
the  meaning  of  386.020(42)  RSMo  Supp.  2010.  As  a public  utility. 
Timber  Creek  is  subject  to  the  personal  jurisdiction,  supervision,  control 
and  regulation  of  the  Commission  under  Chapters  386  and  393  of  the 
Missouri  Revised  Statutes.  The  Commission’s  subject  matter  jurisdiction 
over  Timber  Creek’s  rate  increase  request  is  established  under  Section 
393.150,  RSMo  2000. 

Sections  393.130  and  393.140,  RSMo  2000,  mandate  that  the 
Commission  ensure  that  all  utilities  are  providing  safe  and  adequate 
service  and  that  all  rates  set  by  the  Commission  are  just  and  reasonable. 
Section  393.150.2  makes  clear  that  at  any  hearing  involving  a requested 
rate  increase  the  burden  of  proof  to  show  the  proposed  increase  is  just 
and  reasonable  rests  on  the  utility  seeking  the  rate  increase.  As  the 
party  requesting  the  rate  increase.  Timber  Creek  bears  the  burden  of 
proving  that  its  proposed  rate  increase  is  just  and  reasonable.  In  order 
to  carry  its  burden  of  proof.  Timber  Creek  must  meet  the  preponderance 


Transcript,  p.  125. 

1 08 

Transcript,  p.  103. 
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See  Findings  of  Fact  Numbers  1-3  for  this  section. 


TIMBER  CREEK  SEWER  COMPANY 


20  Mo.  P.S.C.  3d 


187 


of  the  evidence  standard.”®  And  in  order  to  meet  this  standard,  Timber 
Creek  must  convince  the  Commission  it  is  “more  iikeiy  than  not”  that 
Timber  Creek’s  proposed  rate  increase  is  just  and  reasonabie.”^ 

Whiie  a utiiity  has  the  burden  of  proof  to  justify  its  proposed  rate 
increase,  there  is  initiaiiy  a presumption  that  its  expenditures,  comprising 
one  component  of  its  revenue  requirement,  are  prudent.  This 
presumption  can  be  rebutted  upon  a showing  of  serious  doubt  as  to  the 
prudence  of  expenditure,  at  which  point  the  utiiity  must  dispei  this  doubt 
and  prove  the  questioned  expenditure  is  prudent.”^ 

Whiie  the  standard  for  evaiuating  the  proposed  rate  increase 
pursuant  to  Section  393.150  is  ciear,  and  whiie  Timber  Creek  receives 
an  initiai  presumption  that  its  expenditures  are  prudent,  the  Commission 
must  aiso  consider  the  “pubiic  interest”  when  it  makes  its  determination 
as  to  if  the  proposed  increased  rates  are  just  and  reasonabie.”®  The 
pubiic  interest  is  a matter  of  poiicy  to  be  determined  by  the 
Commission.”"^  It  is  within  the  discretion  of  the  Pubiic  Service 
Commission  to  determine  when  the  evidence  indicates  the  pubiic  interest 
wouid  be  served.”®  Determining  what  is  in  the  interest  of  the  pubiic  is  a 


Bonney  v.  Environmental  Engineering,  Inc.,  224  S.W.Sd  109,  120  (Mo.  App.  2007); 
State  ex  rel.  Amrine  v.  Roper,  102  S.W.Sd  541,  548  (Mo.  banc  2003);  Rodriguez  v.  Suzuki 
Motor  Corp.,  936  S.W.2d  104,  110  (Mo.  banc  1996)  citing  to,  Addington  v.  Texas,  441  U.S. 
418,  423,  99  S.Ct.  1804,  1808,  60  L.Ed.2d  323,  329  (1979). 

Holt  V.  Director  of  Revenue,  State  of  Mo.,  3 S.W.3d  427,  430  (Mo.  App.  1999);  McNear 
V.  Rhoades,  992  S.W.2d  877,  885  (Mo.  App.  1999j;  Rodriguez,  936  S.W.2d  at  109  -111; 
Wollen  V.  DePaul  Health  Center,  828  S.W.2d  681, 685  (Mo.  banc  1992). 

In  the  Matter  of  Union  Electric  Company,  27  Mo. P.S.C.  (N.S.)  183,  193  (1985)  {quoting 
Anaheim,  Riverside,  etc.  v.  Federal  Energy  Regulatory  Commission,  669  F.2d  779, 
(D.C.  Cir.  1981)). 

In  re  Rahn’s  Estate,  316  Mo.  492,  501,  291  S.W.  120,  123  (Mo.  1926);  Morrshead  v. 
Railways  Co.,  Mo.  121  165,  96  S.W.  261,  271  (Mo.  banc  1907);  Missouri  Public  Service 
Co.  V.  City  of  Trenton,  509  S.W. 2d  770,  775  (Mo.  App.  1974).  The  iegisiature  deiegated 
the  task  of  determining  the  pubiic  interest  in  reiation  to  the  reguiation  of  pubiic  utiiities  to  the 
Commission  when  it  enacted  Chapter  386,  and  aii  other  chapters  and  sections  reiated  to 
the  exercise  of  the  Commission’s  authority. 
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State  ex  rel.  Public  Water  Supply  District  v.  Public  Service  Commission,  600  S.W. 2d 
147,  154  (Mo.  App.  1980);  State  ex  rel.  Mo.  Pac.  Freight  Transport  Co.  v.  Public  Sen/ice 
Commission,  288  S.W.2d  679,  682  (Mo.  App.  1956). 

”®  State  ex  rel.  Intercon  Gas,  Inc.  v.  Public  Service  Com'n  of  Missouri  848  S.W. 2d  593, 
597  -598  (Mo.  App.  1993).  That  discretion  and  the  exercise,  however,  are  not  absoiute  and 
are  subject  to  a review  by  the  courts  for  determining  whether  orders  of  the  P.S.C.  are  iawfui 
and  reasonabie.  State  ex  rel.  Public  Water  Supply  Dist.  No.  8 of  Jefferson  County  v.  Public 
Service  Commission,  600  S.W. 2d  147,  154  (Mo.  App.  1980). 
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balancing  process."®  In  making  such  a determination,  the  total  interests 
of  the  public  served  must  be  assessed."^  This  means  that  some  of  the 
public  may  suffer  adverse  consequences  for  the  total  public  interest."® 
Individual  rights  are  subservient  to  the  rights  of  the  public."®  The  “public 
interest”  necessarily  must  include  the  interests  of  both  the  ratepaying 
public  and  the  investing  public"®®  however,  as  noted,  the  rights  of 
individual  groups  are  subservient  to  the  rights  of  the  public  in  general. 

B.  Rate  Base,  Capital  Structure  and  Weighted  Cost  of  Capitol^®^ 
The  parties  have  agreed  to  the  calculations  of  Timber  Creek’s 
rate  base,  capital  structure  and  the  appropriate  weighted  cost  of  capital 
as  presented  in  Staffs  Accounting  Schedules.  Based  on  the  agreed- 
upon  rate  of  return  of  7.67%  and  the  agreed-upon  rate  base  of  $186,894, 
Timber  Creek’s  Net  Operating  Income  Requirement  is  $14,325. 

The  Commission  finds  it  highly  persuasive  that  multiple  parties 
representing  diverse  interests  reached  agreement  on  these  calculations. 

The  Commission  has  compared  the  substantial  and  competent 
evidence  on  the  whole  record  with  the  parties’  stipulation  and  admissions 
as  to  rate  base,  capital  structure  and  the  appropriate  weighted  cost  of 
capital.  After  undertaking  an  independent  review  of  all  relevant 
factors,^®®  the  Commission  determines  that  the  substantial  and 


"®  /n  the  Matter  of  Sho-Me  Power  Electric  Cooperative’s  Conversion  from  a Chapter  351 
Corporation  to  a Chapter  394  Rural  Electric  Cooperative,  Case  No.  EO-93-0259,  Report 
and  Order  issued  September  17,  1993,  1993  WL  719871  (Mo.  P.S.C.). 

Id. 

"®/d. 
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State  ex  rel.  Mo.  Pac.  Freight  Transport  Co.  v.  Public  Service  Commission,  288  S.W.2d 

679,  682  (Mo.  App.  1956). 
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The  United  States  Supreme  Court  teiis  us  simpiy  that  “the  fixing  of  ‘just  and  reasonabie’ 
rates,  involves  a balancing  of  the  investor  and  the  consumer  interests.”  State  ex  rel. 
Missouri  Gas  Energy  v.  Public  Service  Com'n,  186  S.W.3d  376,  383  (Mo.  App.  W.D.  2005), 
citing  to,  Fed.  Power  Comm'n  v.  Fiope  Nat.  Gas  Co.,  320  U.S.  591,  603,  64  S.Ct.  281,  88 
L.Ed.  333  (1944).  The  Missouri  Supreme  Court  has  also  previously  held  that  the 
Commission  must  consider  the  interests  of  the  investing  public  and  that  failure  to  do  so 
would  deny  them  a right  important  to  the  ownership  of  property.  See  State  ex  rel.  City  of 

St.  Louis  V.  Public  Service  Com'n  of  Missouri,  73  S.W.2d  393,  400  (Mo.  banc  1934). 

121 

Refer  to  Findings  of  Facts  Numbers  6-30  for  this  section. 

122 

When  interpreting  Section  386.420,  the  statute  delineating  the  Commission's 
procedural  requirements  for  conducting  hearings  and  making  its  reports,  Missouri  Courts 
have  held  that  in  contested  cases  the  Commission  must  include  findings  of  fact  in  its  written 
report.  Section  386.420,  RSMo  2000;  State  ex  rel.  Monsanto  Co.  v.  Public  Serv.  Comm'n  of 
Missouri,  716  S.W.2d  791,  794-795  (Mo.  banc  1986);  State  ex  rel.  Rice  v.  Public  Serv. 
Comm'n,  359  Mo.  109,  220  S.W.2d  61,  65  (Mo.  banc  1949);  State  ex  rel.  Fischer  v.  Public 
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competent  evidence  on  the  record  as  a whole  supports  the  conclusion 
that  Timber  Creek’s  Net  Operating  Income  Requirement  is  $14,325. 
While  the  Commission  recognizes  that  Timber  Creek’s  Gross  Revenue 
Requirement  cannot  be  determined  until  the  Commission  decides  the 
contested  issues  in  this  matter,  the  Commission  independently  finds  and 
concludes  that  the  rate  base,  capital  structure  and  the  weighted  cost  of 
capital  agreed  to  by  the  parties  will  lead  to  the  setting  of  just  and 
reasonable  rates. 

C.  Rate  Design,  Depreciation  Rates,  Various  Accounting  Measures 
& Conditions’^^ 

The  parties  have  also  reached  agreement  on  the  proper  rate 
design  methodology,  depreciation  rates,  specific  accounting  measures 
and  some  additional  conditions,  as  are  fully  outlined  in  the  Partial 
Agreement  and  in  the  Commission’s  findings  of  fact.  Based  upon  the 
parties’  unanimous  agreement  and  the  Commission’s  independent 
review  of  all  relevant  factors,  the  Commission  determines  that  the 
substantial  and  competent  evidence  on  the  record  as  a whole  supports 
the  conclusion  that  the  proper  method  to  implement  any  over-all  revenue 
increase  is  through  Staff’s  rate  design  methodology  to  implement  an 
equal  percentage  increase  to  existing  rates. 

Similarly,  based  upon  the  parties’  unanimous  agreement  and  the 
Commission’s  independent  review  of  all  relevant  factors,  the 
Commission  determines  that  the  substantial  and  competent  evidence  on 
the  record  as  a whole  supports  the  conclusion  that  the  proper 
deprecation  rates  and  the  accounting  measures  and  other  conditions  are 
delineated  in  the  Partial  Agreement  and  in  the  Commission’s  findings  of 
fact.  While,  the  Commission  recognizes  that  Timber  Creek’s  Gross 
Revenue  Requirement  cannot  be  determined  until  the  Commission 
decides  the  contested  issues  in  this  matter,  the  Commission 
independently  finds  and  concludes  that  the  depreciation  rates,  specific 
accounting  measures  and  the  additional  conditions  outlined  in  the  Partial 
Agreement  will  lead  to  the  setting  of  just  and  reasonable  rates  and  will 


Serv.  Comm'n,  645  S.W.2d  39,  42-43  (Mo.  App.  1982).  The  Commission  cannot  mereiy 
adopt  agreements  or  positions  of  the  parties  on  the  ultimate  legal  issues  presented 
because  such  action  fails  to  satisfy  the  competent  and  substantial  evidence  standard 
embodied  in  the  Missouri  Constitution,  Article  V,  Section  18.  Id.  Litigants  cannot  stipulate 
as  to  questions  of  law.  State  v.  Biddle,  599  S.W.2d  182,186  and  n.  4 (Mo.  banc  1980).  The 
Commission  must  independently  and  impartially  review  the  facts  and  make  a separate  and 
independent  determination.  Kennedy  v.  Missouri  Real  Estate  Comm'n,  762  S.W.2d  454, 
457  (Mo.  App.  1988). 
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Refer  to  Findings  of  Facts  Numbers  31-37  for  this  section. 
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promote  the  provision  of  safe  and  adequate  service. 

D.  Employee  Compensation^^'* 

Based  upon  the  Commission’s  independent  review  of  aii  reievant 
factors,  the  Commission  determines  that  the  substantiai  and  competent 
evidence  on  the  record  as  a whoie  supports  the  conciusion  that  the 
appropriate  compensation  for  Timber  Creek’s  empioyees  is  the  position 
advocated  by  the  Commission’s  Staff’s,  i.e..  Operations  Manager  - 
$81,020:  Generai  Manager  - $76,862;  Coiiection  Systems  Operator  - 
$39,000,  pius  $7,000  for  overtime;  Office  Manager  position  - $41,559. 
Aiiowing  Timber  Creek  to  recover  these  saiaries  in  rates  is  just  and 
reasonabie  and  wiii  heip  to  ensure  the  retention  of  quaiity  and 
experienced  empioyees  to  provide  safe  and  adequate  service. 

E.  Rate  Case  Expense*^® 

In  addition  to  the  $36,170  of  rate  case  expense  associated  with 
adjudicating  this  rate  increase  request.  Timber  Creek  is  aiso  requesting 
recovery  of  $18,175  in  rate  case  expenses  from  a previous  rate  case, 
Fiie  No.  SR-2008-0080.  At  the  time  of  that  action.  Timber  Creek’s 
current  Generai  Manager,  Derek  Sherry,  was  serving  as  an 
uncompensated  officer  and  member  of  Timber  Creek’s  Board  of 
Directors.*^®  However,  Mr.  Sherry  ciaims  to  have  been  acting  in  a 
consuiting  capacity  for  SR-2008-0080,  and  that  due  to  the  way  Staff 
ciassified  him  this  expense  was  not  recovered  in  rates. Staff  and 
Pubiic  Counsei  have  argued  that  to  aiiow  this  recovery  wouid  be  a 
vioiation  of  the  matching  principie  and  uniawfui  retroactive  ratemaking. 
Pubiic  Counsei  aiso  seeks  a disaiiowance  of  some  of  the  expenses 
associated  with  this  case. 

Retroactive  ratemaking  is  “the  setting  of  rates  which  permit  a 
utiiity  to  recover  past  iosses  or  which  require  it  to  refund  past  excess 
profits  coiiected  under  a rate  that  did  not  perfectiy  match  expenses  pius 
rate-of-return  with  rate  actuaiiy  estabiished.’’^^®  The  matching  principie  is 
an  accounting  principie  in  which  the  expenditure  (rate  case  expense  at 
that  time)  be  matched  with  the  benefits  received  (revenue  from  rates 
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Refer  to  Findings  of  Facts  Numbers  38-79  for  this  section. 
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See  Finding  of  Facts  Numbers  80-83  for  this  section. 

Exhibit  4,  Sherry  Direct,  pp.  11-12;  Transcript,  pp.  116-117,  145-147,  184-186,  208-210. 
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State  ex.  Ret.  Utility  Consumers’  Council  of  Missouri,  Inc,  v.  Public  Service  Commission 
of  Missouri,  585  S.W.2d  41,  59  (Mo.  banc  1979). 
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established  at  that  time).^^®  Under  the  matching  principle,  this  case’s 
expenses  must  be  matched  with  the  revenue  generated  from  the  rates 
established  in  this  case. 

File  number  SR-2008-0080  reveals  that  the  parties  settled  the 
issues  in  that  action  by  means  of  a stipulation  and  agreement.^®®  Mr. 
Sherry  testified  that  he  was  active  during  the  settlement  process. No 
provision  was  placed  in  the  settlement  agreement  to  allow  additional 
recovery  of  the  $18,175.  The  company  did  not  request  an  accounting 
authority  order  that  would  have  allowed  recovery  at  a later  date.  If  there 
is  any  error  to  be  had  with  the  loss  of  recovery  of  this  additional  expense, 
the  fault  would  rest  on  Timber  Creek.  The  Commission  concludes  that 
under  the  specific  facts  of  this  case,  to  allow  Timber  Creek  to  recover 
that  expense  in  this  action,  even  if  prudently  incurred,  would  constitute 
unlawful  retroactive  ratemaking. 

Addressing  Public  Counsel’s  request  for  a disallowance,  contrary 
to  Public  Counsel’s  position.  Timber  Creek  has  advanced  important 
positions  with  regard  to  the  proper  recovery  of  rate  case  expenses, 
expenses  associated  with  developing  alternative  energy,  a potential 
contingency  fund,  and  recovery  of  the  Commission’s  assessment.  The 
Commission  recognizes  these  issues  can  be  particularly  troublesome  for 
smaller  utilities  and  welcomes  creative  approaches  to  ensure  that  proper 
recovery  of  expenditures  will  ensure  safe  and  adequate  service.  The 
Commission  demonstrated  its  interest  and  concern  regarding  these 
issues  while  ferreting  out  the  facts  during  the  hearing  and  during  its 
deliberative  process  when  reaching  its  final  decision. 

There  should  also  be  no  mistake  that  a ruling  against  recovery  of 
any  particular  expense  item  does  not  equate  with  the  request  being 
frivolous  in  any  manner.  That  simply  means  that  the  Commission  has 
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Having  found  that  aiiowing  this  recovery  wouid  be  uniawfui  retroactive  ratemaking,  the 
Commission  need  not  discuss  the  matching  principle.  However,  the  Commission  notes, 
that  it  is  not  bound  by  that  principle  when  setting  rates.  Commission  Rule  4 CSR-240- 
61 .020(4),  provides:  “In  prescribing  the  system  of  accounts  the  commission  does  not 
commit  itself  to  the  approval  or  acceptance  of  any  item  set  out  in  any  such  account  for  the 
purpose  of  fixing  rates  or  in  determining  other  matters  before  the  commission.” 
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found,  under  the  specific  facts  of  the  case,  that  recovery  is  not 
warranted.  What  Pubiic  Counsei  appears  to  be  proposing  is  that  any 
time  a utiiity  does  not  settie  a ciaim  and  takes  its  issues  to  hearing  the 
utiiity  shouid  be  denied  rate  case  expense.  To  adopt  such  a position 
wouid  indeed  piace  a chiii  on  a fuii  and  fair  adjudicative  process. 

The  substantiai  and  competent  evidence  in  the  record  as  a 
whoie  supports  the  conciusion  that  Timber  Creek  prudentiy  incurred 
$36,170  of  rate  case  expense  associated  with  adjudicating  this  rate 
increase  request.  Timber  Creek  wiii  be  authorized  to  recover  this 
amount  in  rates,  amortized  over  three  years. 

1 33 

F.  Alternative  Energy  Exploration  Expense  Recovery 

Timber  Creek  is  not  requesting  that  it  recover  the  $10,849  it 
expended  in  its  attempt  to  driii  for  naturai  gas.  Nor  wouid  the 
Commission  grant  such  recovery  because  the  substantiai  and  competent 
evidence  in  the  record  as  a whoie  supports  the  conciusion  that  this 
venture  was  specuiative  and  the  expenses  associated  with  it  were  not 
prudentiy  incurred.  Timber  Creek,  however,  is  requesting  to  recover 
virtuaiiy  the  same  amount,  amortized  over  three  years,  to  continue  to 
expiore  aiternative  energy  options. 

Whiie  the  Commission  is  sensitive  to  the  fact  that  Timber  Creek’s 
energy  costs  are  rising,  and  whiie  the  Commission  supports  the  concept 
of  using  an  aiternative  energy  sources  to  reduce  costs  for  the  company 
and  the  ratepayers,  aii  the  Commission  has  in  this  record  is  specuiation 
as  to  the  possibiiity  of  deveioping  wind,  soiar,  or  biogas  technoiogies.^^^ 
With  no  concrete  pians  for  deveiopment,  and  no  actuai  piant  in  the 
ground  that  is  benefiting  the  rate  payers,  the  Commission  wiii  not 
authorize  recovery  of  specuiative  expenses  that  may  or  may  not  benefit 
the  ratepayers. 

The  Commission  observes  that  there  are  many  issues  that  smaii 
utiiities  face  that  pose  unique  chaiienges  for  these  companies  under 
traditionai  ratemaking  practices.  With  that  in  mind,  the  Commission 
opened  a workshop,  Fiie  Number  WW-2009-0386,  to  expiore  possibie 
soiutions  to  these  chaiienges.  The  Commission  beiieves  the  recovery  of 
expenses  associated  with  aiternative  energy  sources  expioration  can  be 
addressed  in  that  workshop.  That  process  may  iead  to  new  ruies 
outiining  how  such  cost  recovery  may  best  be  impiemented. 
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G.  PSC  Assessment’^® 

Section  386.370,  RSMo  2000,  governs  the  process  for  the 
Commission’s  assessments  on  utiiities.  No  party  is  contesting  the 
amount  of  the  201 1 fiscai  year  assessment  on  Timber  Creek  and  there  is 
no  evidence  that  the  $62,590  was  caicuiated  incorrectiy  or 
inappropriateiy  ievied  on  the  company.  Timber  Creek,  however,  not  oniy 
requests  recovery  of  the  201 1 assessment,  but  aiso  amounts  it  beiieves 
it  under-recovered  from  prior  years,  specificaiiy  the  time  that  eiapsed 
since  its  iast  rate  case.  Timber  Creek  argues  that  the  amount  buiit  into 
rates  from  its  iast  rate  case  were  based  upon  the  2008  assessment  rate 
of  6.4%,  and  because  the  assessment  increased  each  successive  fiscai 
year,  that  it  was  unabie  to  fuiiy  recover  the  assessment  amounts  from  its 
customers.  Timber  Creek  beiieves  it  under-recovered  $45,902  over  that 
time  period.’®® 

The  Commission  need  not  repeat  the  definition  for  uniawfui 
retroactive  ratemaking  it  discussed  when  addressing  rate  case  expense. 
Suffice  it  to  say  that  aiiowing  recovery  of  these  aiieged  under-recoveries 
from  prior  years  in  the  manner  advocated  by  Timber  Creek  wouid 
constitute  prohibited  retroactive  ratemaking.  Timber  Creek  was  abie  to 
fuiiy  recover  these  expenses  through  the  growth  in  the  number  of  its 
customers.’®^ 

Timber  Creek  has  aiso  requested  it  be  aiiowed  to  directiy  pass  the 
assessment  through  as  a separate  item  on  its  customers’  biiis.  However, 
the  PSC  assessment  is  a cost  of  doing  business,  just  iike  aii  other  costs, 
and  utiiities  currentiy  have  an  amount  buiit  into  their  cost  of  service  and 
are  abie  to  coiiect  in  rates  from  its  customers  the  doiiars  needed  to  pay 
the  assessment.  This  amount  is  determined  in  the  course  of  a rate  case 
where  aii  reievant  costs,  expenses,  and  revenues  can  properiy  be 
considered.  To  make  this  singie  item  a pass-through  piaces  additionai 
burdens  on  utiiities  because:  (1)  each  wouid  require  a new  rate  case  so 
base  rates  couid  be  re-adjusted  to  remove  the  PSC  assessment  from 
their  current  rates  and  create  a new  pass-through  amount  on  customer 
biiis;  (2)  a true-up  process  wouid  be  required  because  of  the  changing 
assessment  percentages;  (3)  additionai  reporting  wouid  be  required  from 
each  utiiity;  and  (4)  additionai  Staff  wouid  be  required  to  handie  the 
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review  of  the  approximately  80  small  water  and  sewer  companies  that 
the  Commission  regulates. All  of  these  additional  requirements  would 
increase  transaction  and  regulatory  costs  and  those  costs  would  have  to 
be  borne  by  the  ratepayers. 

The  Commission  believes  that  the  pass-through  issue  is  more 
appropriately  addressed  in  its  ongoing  workshop,  File  Number  WW- 
2009-0386.  Crafting  an  appropriate  mechanism  to  address  rate  recovery 
of  the  Commission’s  assessment  will  in  all  likelihood  require  articulating 
a statement  of  general  applicability  prescribing  law  or  policy  that  will 
apply  to  all  small  sewer  companies  or  potentially  all  utilities  regulated  by 
the  Commission;  an  action  that  must  be  effected  through  rulemaking. 

The  substantial  and  competent  evidence  in  the  record  as  a whole 
supports  the  conclusion  that  the  appropriate  amount  for  Timber  Creek  to 
recover  in  rates  for  the  Commission’s  assessment  is  $62,590,  the 
amount  Timber  Creek  was  assessed  for  the  201 1 fiscal  year. 

H.  Contingency  / Emergency  Repair  Fund^^® 

Timber  Creek  seeks  approval  to  establish  a Contingency/Emergency 
Repair  Fund  to  fund  emergency  repairs  on  existing  infrastructure  and 
assets  serving  existing  ratepayers.  In  support  of  establishing  the  fund. 
Timber  Creek  cites  to  Section  393.270.4,  which  provides: 

In  determining  the  price  to  be  charged  for  gas, 
electricity,  or  water  the  commission  may  consider  all 
facts  which  in  its  judgment  have  any  bearing  upon  a 
proper  determination  of  the  question  although  not  set 
forth  in  the  complaint  and  not  within  the  allegations 
contained  therein,  with  due  regard,  among  other  things, 
to  a reasonable  average  return  upon  capital  actually 
expended  and  to  the  necessity  of  making  reservations 
out  of  income  for  surplus  and  contingencies. 

Although  Section  393,270  contemplates  making  reservations  out 
of  income  for  contingencies,  there  is  no  guidance  in  terms  of  when  it 
would  be  appropriate  and  how  such  a fund  should  be  established, 
maintained,  or  regulated.  There  are  many  factors  that  go  into 
determining  whether  such  a fund  is  appropriate  including,  but  not  limited 
to,  the  type  of  account  to  be  created,  the  appropriate  level  of  reserve  in 
the  fund,  the  types  of  expenses  the  fund  could  cover,  the  types  of 
expenses  it  would  not  cover,  appropriate  reporting  requirements. 
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appropriate  oversight,  treatment  of  any  excess  reserve  coiiections,  as 
weii  as  determining  when  and  how  the  company  wouid  have  access  to 
the  fund.^^°  And  the  Commission  wouid  need  to  make  an  initiai 
determination  as  to  whether  it  was  a necessity  for  the  utiiity  to  have  such 
a fund. 

Timber  Creek  faiis  to  estabiish  that  it  requires  such  a fund  and 
the  muitipie  factors  invoived  with  estabiishing  and  properiy  reguiating 
such  a fund  iend  themseives  to  ruiemaking  not  a singie  adjudication. 
The  Commission  beiieves  that  its  ongoing  workshop,  Fiie  Number  WW- 
2009-0386,  is  the  appropriate  forum  to  address  this  issue. 

The  substantiai  and  competent  evidence  in  the  record  as  a 
whoie  supports  the  conciusion  that  Timber  Creek  has  faiied  to  estabiish 
the  need  for  a Contingency/Emergency  Repair  Fund.  Consequentiy,  the 
Commission  wiii  not  authorize  any  recovery  in  rates  for  such  a fund. 

IV.  Final  Decision 

In  making  this  decision,  the  Commission  has  considered  the 
positions  and 

arguments  of  aii  of  the  parties.  After  appiying  the  facts,  as  it  has  found 
them,  to  the  iaw  to  reach  its  conciusions,  the  Commission  has  reached 
the  foiiowing  finai  decision. 

Timber  Creek  has,  by  a preponderance  of  the  evidence,  met  its 
burden  of  proving  that  the  saiaries  authorized  for  its  empioyees  in  this 
order  are  the  just  and  reasonabie  amounts  to  be  recovered  in  rates  for 
empioyee  compensation.  Timber  Creek  has  aiso,  by  a preponderance  of 
the  evidence,  met  its  burden  of  proving  that  $36,170  is  the  just  and 
reasonabie  amount  to  be  recovered  in  rates  for  rate  case  expense,  as 
amortized  and  aiiocated  as  described.  Timber  Creek  has  faiied  to  meet 
its  burden  to  recover  in  rates  amounts  requested  for  rate  case  expense 
from  its  prior  rate  case,  for  aiternative  energy  expioration,  for  the  aiieged 
under-recovery  of  Commission  assessments,  and  for  a 
contingency/emergency  repair  fund. 

The  Commission  further  conciudes,  based  upon  its  independent 
review  of  the  whoie  record  that  the  rates  approved  in  this  order  are  just 
and  reasonabie  and  support  the  provision  of  safe  and  adequate  service. 
The  revenue  increase  approved  by  the  Commission  today  is  conciuded 
to  be  no  more  than  what  is  sufficient  to  keep  Timber  Creek’s  utiiity  piants 
in  proper  repair  for  effective  pubiic  service,  and  insure  to  Timber  Creek’s 
investors  an  opportunity  to  earn  a reasonabie  return  upon  funds 
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invested. 

THE  COMMISSION  ORDERS  THAT: 

1 . Timber  Creek  Sewer  Company  shaii  fiie  tariff  sheets  in 
compiiance  with  this  order  sufficient  to  recover  revenues  approved  in  the 
body  of  this  order  no  iater  than  Aprii  6,  201 1 . 

2.  No  iater  than  Aprii  11,  2011,  the  Staff  of  the  Missouri 
Pubiic  Service  Commission  shaii  fiie  its  recommendation  concerning 
approvai  of  Timber  Creek  Sewer  Company’s  compiiance  tariff  sheets. 

3.  No  iater  than  Aprii  11,  2011,  the  Staff  of  the  Missouri 
Pubiic  Service  Commission  and  Timber  Creek  Sewer  Company  shaii 
jointiy  fiie  updated  and  revised  rate  Accounting  Scheduie  1 that  was 
originaiiy  fiied  by  Staff  Witness  Bret  Prenger  to  refiect  the  approved 
gross  revenue  requirement.  These  parties  shaii  aiso  jointiy  fiie  a 
statement  comparing  average  residentiai  monthiy  biiis  prior  to  and  after 
the  impiementation  of  the  newiy  approved  rates. 

4.  The  “Unanimous  Partiai  Agreement  Regarding 
Disposition  of  Smaii  Sewer  Company  Revenue  Increase,”  filed  on 
October  7,  2010  is  approved.  The  parties  shall  comply  with  the  terms  of 
this  agreement.  A copy  of  that  agreement  is  attached  to  this  order  as 
“Attachment  A”  and  it  is  incorporated  by  reference  as  if  fully  set  forth. 

5.  Timber  Creek  Sewer  Company  shall  establish  a time 
recording  system  for  each  of  its  employees. 

6.  All  objections  not  ruled  on  are  overruled  and  all  pending 
motions  not  otherwise  disposed  of  herein,  or  by  separate  order,  are 
hereby  denied. 

7.  This  Report  and  Order  shall  become  effective  on  April  9, 

2011. 

Gunn,  Chm.,  Davis,  Jarrett,  and  Kenney,  CC.,  concur, 

Clayton,  C.,  concurs  with  separate  concurring  opinion  to  follow; 
and  certify  compliance  with  the  provisions 
of  Section  536.080,  RSMo  2000. 

Dated  at  Jefferson  City,  Missouri, 
on  this  30”^  day  of  March,  201 1 . 
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In  the  Matter  of  the  Application  of  Kansas  City  Power  & Light 
Company  for  Approval  to  Make  Certain  Changes  in  its  Charges  for 
Electric  Service  to  Continue  the  Implementation  of  Its  Regulatory 
Plan 

In  the  Matter  of  the  Application  of  KCP&L  Greater  Missouri 
Operations  Company  for  Approval  to  Make  Certain  Changes  in  its 
Charges  for  Electric  Service 

File  Nos.  ER-201 0-0355  & ER-201 0-0356 
Decided  March  30,  2011 

Accounting  §38.  The  Commission  intended  to  avoid  a normalization  error.  Thus,  the 
Commission  clarified  its  Report  and  Order  to  say  that  if  the  advanced  coai  tax  credits  are 
allocated  to  GMO,  it  will  lower  the  cost  of  service  for  GMO  and  also  lower  rates. 

ORDER  GRANTING  CLARIFICATION  OF  REPORT  AND  ORDER 
DIRECTING  KCPL  AND  GMO  TO  APPLY  TO  THE  IRS  TO  REVISE 
THE  MEMORANDUM  OF  UNDERSTANDING  REGARDING 
THE  ADVANCED  COAL  TAX  CREDITS  FOR  lATAN 


On  March  16,  201 1,  the  Commission  issued  its  Report  and  Order 
Directing  KCPL  and  GMO  to  Appiy  to  the  IRS  to  Revise  the 
Memorandum  of  Understanding  Regarding  the  Advanced  Coai  Tax 
Credits  for  latan  (Report  and  Order).  The  Staff  of  the  Missouri  Pubiic 
Service  Commission  fiied  a Motion  to  Ciarify  Report  and  Order^ 
requesting  that  the  Commission  make  three  points  of  ciarification.  In 
addition,  Kansas  City  Power  & Light  Company  (KCPL)  and  KCP&L 
Greater  Missouri  Operations  Company  (GMO)  fiied  an  appiication  for 
rehearing  and  motion  for  ciarification^  regarding  simiiar  points  as  Staff 
and  requesting  rehearing. 

The  first  point  is  a rounding  error  by  the  Commission  at  ordered 
paragraph  2 of  the  Report  and  Order.  The  Commission  uses  the 
rounded  figure  of  $26,500,000  when  it  shouid  use  $26,562,500.  With 
this  order  the  Commission  wiii  correct  that  error. 

Second,  Staff  suggests  that  the  Commission  had  intended^  to 
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include  a provision  requiring  KCPL  to  provide  its  application  to  the 
Internal  Revenue  Service  for  reallocation  of  the  Section  48A  tax  credits 
to  Staff  for  review  before  the  application  is  made.  KCPL  reports  that  it 
has  contacted  the  IRS  in  preparation  for  making  the  request  and 
indicates  that  there  is  no  formal  “application.”  KCPL,  however,  is  not 
opposed  to  providing  the  letter  requesting  the  reallocation  to  Staff  for  its 
review  prior  to  sending  it  to  the  IRS.  The  Commission  will  clarify  its 
Report  and  Order  to  include  this  requirement. 

Staffs  third  point  is  requesting  clarification  of  the  Commission’s 
ordered  paragraph  3 which  indicates  that  if  the  IRS  does  not  agree  to 
alter  the  Memorandum  of  Understanding  (MOU),  then  the  Commission 
will  “impute”  credits  to  GMO.  Staff  requests  the  Commission  clarify  when 
this  imputation  will  occur.  KCPL  also  asks  for  rehearing  or  clarification  of 
this  point.  KCPL,  however,  believes  that  the  entire  paragraph  should  be 
removed  from  the  order  as  it  will  cause  a normalization  violation  which 
the  Commission’s  order  clearly  indicates  it  wishes  to  avoid.  KCPL  also 
requests  that  the  Commission  clarify  the  Commission’s  intent  that  if 
KCPL  is  unsuccessful  in  getting  a modification  of  the  MOU,  then  the 
Commission  intends  for  a ratable  portion  of  the  $26,562,500  calculated 
on  the  basis  of  the  book  life  of  latan  2 assets  to  be  included  as  a 
reduction  of  cost  of  service  in  a future  GMO  rate  proceeding.  In  addition, 
KCPL  requests  guidance  from  the  Commission  as  to  whether  its  credits 
will  be  reduced  by  a like  amount.  Finally,  KCPL  requests  that  the 
Commission  delete  the  word  “imputed”  and  replace  it  with  the  word 
“allocated”  in  Finding  of  Fact  24  to  clarify  this  intent. 

KCPL  is  correct  in  that  the  Commission’s  intent  is  to  avoid  a 
normalization  error.  KCP&L  is  also  correct  that  this  Commission  and 
future  Commissions  are  not  prohibited  in  future  rate  cases  from 
considering  the  ratemaking  treatment  afforded  to  future  events.  Thus, 
with  this  order  the  Commission  clarifies  that  KCPL’s  understanding  of  the 
Commission’s  intent  is  correct.  The  Commission  did  not  intend  to 
“impute”  the  tax  credits.  The  Commission’s  intent  was  to  make  it  clear 
that  KCPL  has  created  an  inequity  for  GMO  customers  and  the 
Commission  intends  for  GMO’s  customers  to  be  made  whole.  Thus,  the 
Commission  is  directing  KCPL  to  request  the  IRS  to  alter  the  MOU.  If 
that  alteration  does  not  occur,  then  the  Commission  will  consider  the 
ratemaking  treatment  to  afford  the  tax  credit  in  a future  rate  case. 
Therefore,  the  Commission  will  clarify  its  Report  and  Order  by  removing 


3902)  and  the  testimony  of  Paul  Harrison  (Ex.  KCP&L-223,  p.  20  and  Ex.  GMO-222,  p.  22). 
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ordered  paragraph  3 and  replacing  the  word  “imputed”  in  Finding  of  Fact 
24. 

KCPL  also  requests  rehearing  of  the  Commission’s  Report  and 
Order.  KCPL  raises  no  new  issues  for  the  Commission’s  consideration 
and  the  Commission  denies  rehearing. 

THE  COMMISSION  ORDERS  THAT: 

1.  The  application  for  rehearing  of  the  Report  and  Order 
Directing  KCPL  and  GMO  to  Apply  to  the  IRS  to  Revise  the 
Memorandum  of  Understanding  Regarding  the  Advanced  Coal  Tax 
Credits  for  latan  is  denied. 

2.  Ordered  paragraph  2 of  the  Report  and  Order  Directing 
KCPL  and  GMO  to  Apply  to  the  IRS  to  Revise  the  Memorandum  of 
Understanding  Regarding  the  Advanced  Coal  Tax  Credits  for  latan  is 
corrected  by  replacing  “$26,500,000”  with  “$26,562,500.” 

3.  Finding  of  Fact  24  of  the  Report  and  Order  Directing 
KCPL  and  GMO  to  Apply  to  the  IRS  to  Revise  the  Memorandum  of 
Understanding  Regarding  the  Advanced  Coal  Tax  Credits  for  latan  is 
clarified  by  replacing  the  word  “imputed”  with  the  word  “allocated.” 

4.  The  Report  and  Order  Directing  KCPL  and  GMO  to 
Apply  to  the  IRS  to  Revise  the  Memorandum  of  Understanding 
Regarding  the  Advanced  Coal  Tax  Credits  for  latan  is  further  clarified  by 
deleting  ordered  paragraph  3. 

5.  Kansas  City  Power  & Light  Company  shall  present  its 
letter  and  other  information  being  presented  to  the  IRS  as  a request  for 
amendment  of  the  Memorandum  of  Understanding  to  the  Staff  of  the 
Commission  for  its  review  prior  to  sending  it  to  the  Internal  Revenue 
Service. 

6.  The  Staff  of  the  Commission  shall  advise  the 
Commission  if  it  is  unsatisfied  with  the  request  set  out  in  paragraph  5. 

7.  Kansas  City  Power  & Light  Company  shall  advise  the 
Commission  of  the  outcome  of  its  request  that  the  Internal  Revenue 
Service  modify  and  amend  the  Memorandum  of  Understanding. 

8.  This  order  shall  become  effective  on  April  5,  201 1 . 

Gunn,  Chm.,  Clayton,  Davis, 

Jarrett,  and  Kenney,  CC.,  concur. 

Dippell,  Deputy  Chief  Regulatory  Law  Judge 

'NOTE:  See  pages  111,  142,  189,  328,  367  and  534  for  other  orders  in  these  cases. 
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In  the  Matter  of  the  Application  of  Kansas  City  Power  & Light 
Company  for  Approval  to  Make  Certain  Changes  in  its  Charges  for 
Electric  Service  to  Continue  the  Implementation  of  Its  Regulatory 
Plan 


File  No.  ER-201 0-0355 
April  12,  201 1 

Evidence,  Practice  And  Procedure  §26.  The  Commission  presumes  a utility’s  costs  were 
prudently  incurred.  Utilities  seeking  a rate  increase  are  not  required  to  demonstrate  in  their 
cases-in-chief  that  all  expenditures  are  prudent.  Any  party  can  challenge  the  presumption 
of  prudence  by  creating  a serious  doubt  as  to  the  prudence  of  an  expenditure.  Once  a 
serious  doubt  is  raised,  the  burden  shifts  to  the  utility  to  dispel  those  doubts  and  prove 
prudence. 

Expense  §22.  A party  must  provide  evidence  that  the  utility’s  actions  caused  higher  costs 
than  if  prudent  decisions  had  been  made.  This  includes  evidence  as  to  the  amount  that  the 
expenditures  would  have  been  had  the  utility  acted  in  a prudent  manner. 

REPORT  AND  ORDER 


APPEARANCES 

James  M.  Fischer  and  Larry  W.  Dority,  Esq.,  Fischer  & Dority,  P.C., 
101  Madison  Street,  Suite  400,  Jefferson  City,  Missouri  65101,  for 
Kansas  City  Power  & Light  Company. 

Heather  A.  Humphrey  and  Roger  W.  Steiner.  Esq.,  , 1200  Main  Street, 
16*'^  Fioor,  Post  Office  Box  418679  Kansas  City,  Missouri,  64105-9679, 
for  Kansas  City  Power  & Light  Company. 

Karl  Zobrist  and  Susan  B.  Cunningham,  Esq.,  SNR  Denton  US  LLP, 
4520  Main  Street,  Suite  1100,  Kansas  City,  Missouri  64111,  for  Kansas 
City  Power  & Light  Company. 

Charles  W.  Hatfield.  Esq.,  Stinson  Morrison  Hecker,  LLP,  230  W. 
McCarty  Street,  Jefferson  City,  Missouri  65101  for  Kansas  City  Power  & 
Light  Company. 

Glenda  Cafer,  Esq.,  Cafer  Law  Office,  LLC,  3321  Southwest  Sixth 
Street,  Topeka,  Kansas,  66606,  for  Kansas  City  Power  & Light 
Company. 
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John  B.  Coffman.  Esq.,  John  B.  Coffman,  LLC,  871  Tuxedo  Blvd.,  St. 
Louis,  Missouri,  63119-2044,  for  Consumers  Councii  of  Missouri  and 
AARP. 

Diana  C.  Carter.  Esq.,  Dean  L.  Cooper.  James  C.  Swearenqen,  L. 
Russell  Mitten,  Brydon,  Swearengen  & Engiand,  P.C.,  312  East  Capitoi 
Avenue,  Post  Office  Box  456,  Jefferson  City,  Missouri,  65102,  for 
Missouri  Gas  Energy,  a Division  of  Southern  Union  Company,  The 
Empire  District  Eiectric  Company  and  Missouri  Gas  Energy,  a division  of 
Southern  Union  Company. 

Todd  J.  Jacobs.  Esq.,  3420  Broadway,  Kansas  City,  Missouri,  64111, 
for  Missouri  Gas  Energy,  a division  of  Southern  Union  Company. 

Mark  W.  Comlev,  Esq.,  Newman,  Comiey  & Ruth,  P.C.,  601  Monroe 
Street,  Suite  301,  Post  Office  Box  537,  Jefferson  City,  Missouri  65102- 
0537,  for  the  City  of  Kansas  City,  Missouri  and  the  City  of  Lee’s  Summit, 
Missouri. 

Stuart  W.  Conrad.  Esq,  and  David  L.  Woodsmall,  Esq.,  Finnegan 
Conrad  & Peterson,  L.C.,  1209  Penntower  Buiiding,  3100  Broadway, 
Suite  1209,  Kansas  City,  Missouri  64111,  for  Midwest  Energy  Users’ 
Association. 

Arthur  Perry  Bruder,  Esq.,  United  States  Department  of  Energy,  Office 
of  Generai  Counsei,  1000  Independence  Avenue  S.W.,  Washington,  DC 
20585,  for  the  United  States  Department  of  Energy. 

Sarah  B.  Manqlesdorf,  Esq.  Assistant  Attorney  Generai,  Office  of  the 
Attorney  Generai,  Post  Office  Box  899,  Jefferson  City,  Missouri  65102- 
0899,  for  the  Missouri  Department  of  Naturai  Resources. 

Douglas  L.  Mealy,  Esq.,  Heaiy  & Heaiy,  939  North  Boonviiie  Avenue, 
Springfieid,  Missouri,  65802,,  for  the  Missouri  Joint  Municipai  Eiectric 
Utiiity  Commission. 

Carl  J.  Lumlev,  Esq.,  Curtis,  Heinz,  Garrett  & O’Keefe,  130  South 
Bemiston,  Suite  200,  Ciayton,  Missouri  63105,  for  Dogwood  Energy, 
LLC. 
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Thomas  R.  Schwarz.  Jr.,  Esq.,  Blitz,  Bardgett  & Deutsch,  308  East 
High  Street,  Suite  301,  Jefferson  City,  Missouri  65101,  for  the  Missouri 
Retailers  Association. 

Robert  Wagner,  9005  North  Chatham  Avenue,  Kansas  City,  Missouri 
641 54,  pro  se. 

Michael  R.  Tripp.  Esq.,  Smith  Lewis,  LLP,  111  South  Ninth  Street,  Post 
Office  Box  915,  Columbia,  Missouri  65205-0918,  for  Union  Electric 
Company  d/b/a  Ameren  Missouri. 

Michael  E.  Amash,  Esq.,  Blake  & Uhlig,  P.A.,  753  State  Avenue,  Suite 
475,  Kansas  City,  Missouri  66101,  for  International  Brotherhood  of 
Electrical  Workers,  Local  Unions  No.  412,  1464,  and  1613. 

William  D.  Steinmeier,  Esq.  William  D.  Steinmeier,  PC,  P.O.  Box 
104595,  Jefferson  City,  Missouri  651 10-4595,  for  the  City  of  St.  Joseph, 
Missouri. 

Captain  Shavla  McNeill.  Esq.,  United  States  Air  Force,  119  Sugar  Sand 
Lane,  Santa  Rosa  Beach,  Florida,  32459,  for  The  Federal  Executive 
Agencies. 

John  R.  Kindschuh,  Esq.,  Bryan  Cave,  LLP,  13220  Metcalf,  Suite  320, 
Overland  Park,  Kansas,  66213,  for  Ford  Motor  Company  and  Missouri 
Industrial  Energy  Consumers. 

Lewis  R.  Mills.  Jr.,  Esq.,  Public  Counsel,  Office  of  the  Public  Counsel, 
200  Madison  Street,  Suite  650,  Post  Office  Box  2230,  Jefferson  City, 
Missouri  65102,  for  the  Office  of  the  Public  Counsel  and  the  public. 

Steven  Dottheim,  Esq.,  Chief  Deputy  Counsel,  Kevin  Thompson. 
Esq.,  Chief  Staff  Counsel,  Nathan  Williams.  Esq.,  Deputy  Counsel, 
and  Sara  Kliethermes,  Esq.,  Jaime  Ott,  Esq.,  Jennifer  Hernandez. 
Esq.,  Eric  Dearmont,  Esq.,  Annette  Slack.  Esq.,  and  Meqhan 
McClowry,  Esq.,  Legal  Counsel,  Missouri  Public  Service  Commission, 
Post  Office  Box  360,  Jefferson  City,  Missouri  65102,  for  the  Staff  of  the 
Missouri  Public  Service  Commission. 
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REGULATORY  LAW  JUDGES:  Ronald  D.  Pridgin,  Senior,  and 

Nancy  Dippell,  Deputy  Chief 


in  Memoriam 

The  Commissioners  and  aii  the  empioyees  at  the  Commission 
express  their  deepest  sympathy  to  Curtis  Bianc’s  famiiy,  friends,  and 
coiieagues  for  his  untimeiy  death  which  occurred  on  February  16,  2011, 
whiie  he  was  in  Jefferson  City  in  order  to  attend  the  scheduied  hearings 
for  these  cases. 

Procedurai  History 

On  June  4,  2010,  Kansas  City  Power  & Light  Company 
submitted  to  the  Commission  proposed  tariff  sheets,  effective  for  service 
on  and  after  May  4,  201 1 , that  are  intended  to  impiement  a generai  rate 
increase  for  eiectricai  service  provided  in  its  Missouri  service  area. 
KCP&L’s  proposed  tariffs  wouid  increase  its  Missouri  jurisdictionai 
revenues  by  approximateiy  $92  miiiion,  or  by  13.78%.  The  Commission 
issued  an  Order  and  Notice  on  June  11,  in  which  it  gave  interested 
parties  untii  Juiy  1 to  request  intervention.^ 

The  Commission  received  timeiy  intervention  requests  from: 
Union  Eiectric  Company,  d/b/a  Ameren  Missouri,  Missouri  Gas  Energy,  a 
Division  of  Southern  Union  Company;  Hospitai  Intervenors^,  the  United 
States  Department  of  Energy,  AARP,  Consumers  Councii  of  Missouri, 
and  the  Missouri  Retaiiers  Association.  In  addition,  the  Commission 
received  untimeiy  intervention  requests  from  the  Dogwood  Energy,  LLC, 
and  IBEW  Locai  Unions  1464,  1613,  and  412.  The  Commission  granted 
these  requests. 

In  addition,  in  Commission  Fiie  No.  EO-2005-0329,  KCP&L  had 
entered  into  a Stipuiation  and  Agreement  regarding  an  Experimentai 
Reguiatory  Pian,  which  was  the  genesis  for  this  rate  case.  A portion  of 
that  agreement  provided  that  the  non-KCP&L  signatories  wouid 
automaticaiiy  become  interveners  in  this  rate  case.  The  non-KCP&L 
signatories  to  the  Stipuiation  and  Agreement  in  Fiie  No.  EO-2005-0329 
that  are  interveners  in  this  case  are:  the  Staff  of  the  Commission;  the 


Calendar  dates  refer  to  201 0 uniess  otherwise  noted. 

2 

Consisting  of  Carondelet  Health,  Crittenton  Children’s  Center,  HCA  Midwest  Health 
System,  North  Kansas  City  Hospital,  Research  Medical  Center,  Research  Psychiatric 
Center,  Saint  Luke’s  Cancer  Institute,  Saint  Luke’s  Health  System,  Saint  Luke’s  Hospital  of 
Kansas  City,  Saint  Luke’s  Northland  Hospital  - Barry  Road  Campus,  St.  Joseph  Medical 
Center,  and  Truman  Medical  Center,  Inc. 
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Office  of  the  Public  Counsel;  the  Missouri  Department  of  Natural 
Resources;  Praxair,  Inc.;  Missouri  Industrial  Energy  Consumers;  Ford 
Motor  Co.;  The  Empire  District  Electric  Company;  Missouri  Joint 
Municipal  Electric  Utility  Commission;  and  the  City  of  Kansas  City, 
Missouri. 

The  test  year  is  the  12  months  ending  December  31,  2009, 
updated  for  known  and  measureable  changes  through  June  30,  2010, 
and  trued-up  through  December  31,  2010.^  The  Commission  held  local 
public  hearings  in  Nevada,  St.  Joseph,  Kansas  City,  Riverside,  Lee’s 
Summit,  and  Carrollton.  The  evidentiary  hearing  went  from  January  18 
through  February  4,  2010.  The  true-up  hearing  was  on  March  3-4, 
2010."^ 

Non-Unanimous  Stipulations  and  Agreements 

The  Commission  received  seven  Non-Unanimous  Stipulations 
and  Agreements  from  February  2 to  March  23,  201 1.  Those  stipulations 
resolved:  depreciation,  amortizations,  an  Economic  Relief  Pilot  Program, 
employee  severance  cost.  Supplemental  Executive  Retirement  Pension 
cost,  advertising  cost,  bad  debt  expense,  cash  working  capital, 
production  management,  allocation  methodology  for  off-system  sales 
margins,  talent  assessment  program  cost.  Proposition  C expenses,  call 
center  reporting,  tracker  use  for  latan  operation  and  maintenance 
expenses,  transmission  expense  and  revenue  tracker,  S02  emission 
allowance  regulatory  liability,  outdoor  lighting,  class  cost  of  service  and 
rate  design,  pensions  and  other  post  employment  benefits,  and  latan 
common  costs. 

No  parties  objected.  Therefore,  as  permitted  by  Commission 
Rule  4 CSR  240-2.115,  the  Commission  will  treat  the  stipulations  as  if 
they  were  unanimous.  The  Commission  finds  the  above-referenced 
stipulations  reasonable  and  approves  them. 

General  Findings  of  Fact 

1.  Kansas  City  Power  & Light  Company  (“KCP&L”)  and 
KCP&L  Greater  Missouri  Operations  Company  (“GMO”)  are  both  wholly 
owned  by  Great  Plains  Energy,  Inc.  (“GPE”).  Their  service  areas  in 
Missouri  are  shown  on  Schedule  2 to  the  direct  testimony  of  Cary  G. 


^ Ex.  KCP&L  210,  p.  9. 

4 

Some  issues  between  KCP&L/GMO  were  "common”  issues,  most  of  which  were  also 
heard  during  this  time.  The  remainder  of  the  issues  were  heard  during  the  GMO  hearing. 
Because  KCP&L  and  GMO  are  separate  companies  with  separate  tariffs,  the  Commission 
will  issue  a separate  Report  and  Order  for  GMO  later. 
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Featherstone.^ 

2.  Collectively,  KCP&L  and  GMO  operate  and  present 
themselves  to  the  public  under  the  brand  and  service  mark  “KCP&L.” 
The  workforce  for  GMO  consists  of  KCP&L  employees;  GMO  has  no 
employees  of  its  own.  Before  it  was  acquired  by  GPE,  GMO  was  named 
Aquila,  Inc.,  and  before  that,  UtiliCorp  United,  Inc.® 

3.  KCP&L  serves  approximately  509,000  customers,  of 
which  about  450,000  are  residential  customers,  about  57,000  are 
commercial  customers  and  the  remaining  about  2,000  are  industrial, 
municipal  and  other  utility  customers.  To  serve  these  customers,  KCP&L 
owns  and  operates  571  MW  of  nuclear  generating  capacity  and,  with 
latan  2,  about  2,774  MW  of  coal  capacity,^  and  with  Spearville  2,  148 
MW  of  wind  capacity,  829  MW  of  natural  gas-fired  combustion  turbine 
capacity,  and  302  MW  of  oil-fired  combustion  turbine  capacity.  It  also 
purchases  power.® 

4.  GMO  has  approximately  312,000  customers,  of  which 
about  273,500  are  residential  customers,  about  38,000  are  commercial 
customers  and  the  remaining  about  500  customers  are  industrial, 
municipal  and  other  utility  customers.  To  serve  these  customers,  GMO 
owns,  with  latan  2,  2,128  MW  of  generating  capacity,  of  which  1,045  MW 
is  coal  capacity,®  1,019  MW  is  natural  gas-fired  combustion  turbine 
capacity,  and  64  MW  is  oil-fired  combustion  turbine  capacity.  Like 
KCP&L,  it  also  purchases  power. 

5.  These  two  rate  cases  started  on  June  4,  2010,  when 
KCP&L  and  GMO  filed  applications  and  proposed  tariff  changes  to 
implement  general  electric  rate  increases.  The  cases  are  File  Nos.  ER- 
2010-0355  and  ER-201 0-0356,  respectively.  KCP&L  stated  its 
application  was  designed  to  recover  an  additional  $92.1  million  per  year 
in  rate  revenues,  a 13.8%  increase."  By  its  true-up  direct  case  filed  on 
February  22,  2011,  KCP&L  stated  its  revenue  deficiency  is  $55.8 


® Ex.  KCP&L  215. 

® Ex.  KCP&L  21 0,  p.  1 ; Ex.  KCP&L  21 5,  pp.  3-4  & 1 2;  Ex.  GMO  21 0,  p.  1 ; Ex.  GMO  21 5, 
pp.  3,  1 1 . 

latan  2 ownership  is  54.7%  of  850  MW,  equaiing  465  MW. 

® Ex.  KCP&L  210,  pp.  1-2;  Ex.  KCP&L  215,  p.  43. 

® iatan  2 ownership  is  18%  of  850  MW,  equaiing  153  MW. 

Ex.  GMO  210,  pp.  1-2;  Ex.  GMO  215,  p.  34. 

^ ^ Ex.  KCP&L  21 5,  pp.  1 0-1 1 ; Ex.  GMO  21 5,  pp.  3-4. 
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million. In  its  true-up  direct  case  filed  that  same  day,  Staff 
recommended  an  annual  increase  in  revenue  requirement  of 
$9.6  million. 

6.  GMO’s  service  area  is  divided  into  two  separate  rate 
districts  referred  to  as  MPS  and  L&P.  The  MPS  rate  district  includes 
parts  of  Kansas  City,  Lee’s  Summit,  Sedalia,  Warrensburg  and 
surrounding  areas.  The  L&P  rate  district  is  in  and  about  St.  Joseph, 
Missouri.  GMO  stated  its  application  was  designed  to  recover  an 
additional  $75.8  million  per  year  in  rate  revenues  from  its  customers  in  its 
MPS  rate  district,  a 14.4%  increase,  and  an  additional  $22.1  million  per 
year  in  rate  revenues  from  its  customers  in  its  L&P  rate  district  a 13.9% 
increase. By  its  true-up  direct  case  filed  on  February  22,  201 1 , GMO 
stated  its  revenue  deficiency  for  MPS  is  $65.2  million  and  its  revenue 
deficiency  for  L&P  is  $23.2  million. In  its  true-up  direct  case  filed  that 
same  day.  Staff  recommended  an  annual  increase  in  revenue 
requirement  for  MPS  of  $4.6  million  and  an  increase  of  $16.6  million  for 
L&P.^® 

General  Conclusions  of  Law 

1.  The  Missouri  Public  Service  Commission,  having 
considered  all  of  the  competent  and  substantial  evidence  upon  the  whole 
record,  makes  the  following  findings  of  fact  and  conclusions  of  law.  The 
positions  and  arguments  of  all  of  the  parties  have  been  considered  by 
the  Commission  in  making  this  decision. 

2.  Failure  to  specifically  address  a piece  of  evidence, 
position  or  argument  of  any  party  does  not  indicate  that  the  Commission 
has  failed  to  consider  relevant  evidence,  but  indicates  rather  that  the 
omitted  material  was  not  dispositive  of  this  decision.  When  making 
findings  of  fact  based  upon  witness  testimony,  the  Commission  will 
assign  the  appropriate  weight  to  the  testimony  of  each  witness  based 
upon  their  qualifications,  expertise  and  credibility  with  regard  to  the 
attested  to  subject  matter. 


Ex.  KCP&L  114,  p.  1;  Ex.  KCP&L  117,  p.  1 (but  per  the  Staff’s  reconciliation,  KCP&L’s 
requested  revenue  increase  is  $66.5  million). 

Ex.  KCP&L  304,  p.  4. 

Ex.  GMO  210,  p.  7;  Ex.  GMO  215,  pp.  3,  10;  Ex.  KCP&L  215,  Sch.  2. 

Ex.  GMO  58,  p.  1. 

Ex.  KCP&L  304,  p.  4. 

Witness  credibility  is  solely  within  the  discretion  of  the  Commission,  who  is  free  to 
believe  all,  some,  or  none  of  a witness’  testimony.  State  ex.  ret.  Missouri  Gas  Energy  v. 
Public  Service  Comm’n,  186  S.W.3d  376,  389  (Mo.  App.  2005). 
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Conclusions  of  Law  Regarding  Jurisdiction 

3.  KCP&L  is  an  electric  utility  and  a public  utility  subject  to 
Commission  jurisdiction.^®  The  Commission  has  authority  to  regulate  the 
rates  KCP&L  may  charge  for  electricity.^® 

4.  The  Commission  is  authorized  to  value  the  property  of 
electric  utilities  in  Missouri.®®  Necessarily,  that  includes  property  and 
other  assets  proposed  for  inclusion  in  rate  base.  In  determining  value, 
“the  commission  may  consider  all  facts  which  in  its  judgment  have  any 
bearing  upon  a proper  determination  of  the  question  . . . .”®^  The  courts 
have  held  that  this  statute  means  that  the  Commission’s  determination  of 
the  proper  rate  must  be  based  on  consideration  of  all  relevant  factors.®® 
Relevant  factors  include  questions  raised  by  stakeholders  about  the 
prudency  and  necessity  of  utility  construction  decisions  and 
expenditures. 

5.  In  making  its  determination,  the  Commission  may  adopt 
or  reject  any  or  all  of  any  witnesses’  testimony.®®  Testimony  need  not  be 
refuted  or  controverted  to  be  disbelieved  by  the  Commission.®"^  The 
Commission  determines  what  weight  to  accord  to  the  evidence 
adduced.®®  “It  may  disregard  evidence  which  in  its  judgment  is  not 
credible,  even  though  there  is  no  countervailing  evidence  to  dispute  or 
contradict  it.’’®®  The  Commission  may  evaluate  the  expert  testimony 
presented  to  it  and  choose  between  the  various  experts.®^ 

6.  The  Staff  of  the  Commission  is  represented  by  the 
Commission’s  Staff  Counsel,  an  employee  of  the  Commission  authorized 


Section  386.020(15),  (42)  RSMo  2006  (all  statutory  cites  to  RSMo  2006  unless 
otherwise  indicated). 

Section  393.140(11). 

®°  Section  393.230.1 , RSMo. 

®^  Section  393.270.4,  RSMo. 


State  ex  ret.  Missouri  Water  Co.  v.  Pubiic  Service  Commission,  308  S.W.2d  704,  719 
(Mo.  1957);  State  ex  ret.  Midwest  Gas  Users'  Association  v.  Public  Service  Commission, 
976  S.W.2d  470,479  (Mo.  App.,  W.D.  1998);  State  ex  rel.  Office  of  Public  Counsel  v. 
Public  Service  Commission  of  Missouri,  858  S.W.2d  806  (Mo.  App.,  W.D.  1993). 

23 

State  ex  rel.  Associated  Natural  Gas  Co.  v.  Public  Service  Commission,  706  S.W.2d 
870,  880  (Mo.  App.,  W.D.  1985). 

24 

State  ex  rel.  Rice  v.  Public  Service  Commission,  359  Mo.  109, , 220  S.W.2d  61 , 65 

(banc  1949). 

^^Id. 

^^Id. 


®^  Associated  Natural  Gas,  supra,  706  S.W.2d  at  882. 
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by  statute  to  “represent  and  appear  for  the  commission  in  aii  actions  and 
proceedings  invoiving  this  or  any  other  iaw  [invoiving  the  commission.]”^® 
The  Pubiic  Counsei  is  appointed  by  the  Director  of  the  Missouri 
Department  of  Economic  Deveiopment  and  is  authorized  to  “represent 
and  protect  the  interests  of  the  pubiic  in  any  proceeding  before  or  appeai 
from  the  pubiic  service  commission[.]”^®  The  remaining  parties  inciude 
governmentai  entities,  other  eiectric  utiiities,  and  industriai  and 
commerciai  consumers. 

Burden  of  Proof 

7.  “At  any  hearing  invoiving  a rate  sought  to  be  increased, 
the  burden  of  proof  to  show  that  the  increased  rate  or  proposed 
increased  rate  is  just  and  reasonabie  shaii  be  upon  the  . . . eiectricai 
corporation  . . . and  the  commission  shaii  give  to  the  hearing  and 
decision  of  such  questions  preference  over  aii  other  questions  pending 
before  it  and  decide  the  same  as  speediiy  as  possibie.”  ° 

Ratemaking  Standards  and  Practices 

8.  The  Commission  is  vested  with  the  state's  poiice  power 
to  set  "just  and  reasonabie"  rates  for  pubiic  utiiity  services,®^  subject  to 
judiciai  review  of  the  question  of  reasonabieness.®®  A “just  and 
reasonabie”  rate  is  one  that  is  fair  to  both  the  utiiity  and  its  customers;®®  it 
is  no  more  than  is  sufficient  to  “keep  pubiic  utiiity  piants  in  proper  repair 
for  effective  pubiic  service,  [and]  ...  to  insure  to  the  investors  a 
reasonabie  return  upon  funds  invested.”®^  In  1925,  the  Missouri 
Supreme  Court  stated:®® 


Section  386.071 . 

29 

Sections  386.700  and  386.71 0. 

RO 

Section  393.150.2. 

31 

Section  393.130,  in  pertinent  part,  requires  a utiiity's  charges  to  be  "just  and  reasonabie" 
and  not  in  excess  of  charges  aiiowed  by  iaw  or  by  order  of  the  commission. 
Section  393.140  authorizes  the  Commission  to  determine  "just  and  reasonable"  rates. 

32 

St.  ex  ret.  City  of  Harrisonville  v.  Pub.  Serv.  Comm'n  of  Missouri,  291  Mo.  432, 
236  S.W.  852  (Mo.  banc.  1922);  City  of  Futton  v.  Pub.  Serv.  Comm'n,  275  Mo.  67, 
204  S.W.  386  (Mo.  banc.  1918),  error  dis’d,  251  U.S.  546,  40  S.Ct.  342,  64  L.Ed.  408;  City 
of  St.  Louis  V.  Pub.  Serv.  Comm'n  of  Missouri,  276  Mo.  509,  207  S.W.  799  (1919); 
Kansas  City  v.  Pub.  Serv.  Comm'n  of  Missouri,  276  Mo.  539,  210  S.W.  381  (1919),  error 
dis’d,  250  U.S.  652,  40  S.Ct.  54,  63  L.Ed.  1190;  Lightfoot  v.  City  of  Springfieid, 
361  Mo.  659,  236  S.W. 2d  348  (1951). 

33 

St.  ex  ret.  Vatiey  Sewage  Co.  v.  Pub.  Serv.  Comm'n,  515  S.W. 2d  845  (Mo.  App.  1974). 

34 

St.  ex  rei.  Washington  University  et  ai.  v.  Pub.  Serv.  Comm'n,  308  Mo.  328,  344-45, 
272  S.W.  971,  973  (Mo.  banc  1925). 
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The  enactment  of  the  Public  Service  Act  marked  a 
new  era  in  the  history  of  public  utilities.  Its  purpose  is  to 
require  the  general  public  not  only  to  pay  rates  which  will 
keep  public  utility  plants  in  proper  repair  for  effective 
public  service,  but  further  to  insure  to  the  investors  a 
reasonable  return  upon  funds  invested.  The  police 
power  of  the  state  demands  as  much.  We  can  never 
have  efficient  service,  unless  there  is  a reasonable 
guaranty  of  fair  returns  for  capital  invested.  * * * These 
instrumentalities  are  a part  of  the  very  life  blood  of  the 
state,  and  of  its  people,  and  a fair  administration  of  the 
act  is  mandatory.  When  we  say  "fair,"  we  mean  fair  to 
the  public,  and  fair  to  the  investors. 

9.  The  Commission’s  guiding  purpose  in  setting  rates  is  to 
protect  the  consumer  against  the  natural  monopoly  of  the  public  utility, 
generally  the  sole  provider  of  a public  necessity.^®  “[T]he  dominant 
thought  and  purpose  of  the  policy  is  the  protection  of  the  public  . . [and] 
the  protection  given  the  utility  is  merely  incidental.’’®^  However,  the 
Commission  must  also  afford  the  utility  an  opportunity  to  recover  a 
reasonable  return  on  the  assets  it  has  devoted  to  the  public  service.®® 
“There  can  be  no  argument  but  that  the  Company  and  its  stockholders 
have  a constitutional  right  to  a fair  and  reasonable  return  upon  their 
investment.’’®® 

10.  The  Commission  has  exclusive  jurisdiction  to  establish 
public  utility  rates, and  the  rates  it  sets  have  the  force  and  effect  of 
law.'^^  A public  utility  has  no  right  to  fix  its  own  rates  and  cannot  charge 
or  collect  rates  that  have  not  been  approved  by  the  Commission;''® 
neither  can  a public  utility  change  its  rates  without  first  seeking  authority 
from  the  Commission.’'®  A public  utility  may  submit  rate  schedules  or 


®®  May  Dep't  Stores  Co.  v.  Union  Elec.  Light  & Power  Co.,  341  Mo.  299,  1 07  S.W.2d  41 , 48 
™o.  App.  1937). 

^ St.  ex  ret.  Crown  Coach  Co.  v.  Pub.  Serv.  Comm'n,  179  S.W.2d  123,  126  (1944). 

®®  St.  ex  rel.  Utility  Consumers  Council,  Inc.  v.  Pub.  Serv.  Comm'n,  585  S.W.2d  41 , 49  (Mo. 
banc  1979). 

39 

St.  ex  rel.  Missouri  Public  Service  Co.  v.  Fraas,  627  S.W.2d  882,  886  (Mo.  App.  1981). 

40 

May  Dep't  Stores,  supra, 107  S.W.2d  at  57. 

41 

utility  Consumers  Council,  supra,  585  S.W.2d  at  49. 

Id. 

43 

Deaconess  Manor  Ass'n  v.  Pub.  Serv.  Comm'n,  994  S.W.2d  602,  610  (Mo.  App.  1999). 
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“tariffs,”  and  thereby  suggest  to  the  Commission  rates  and  ciassifications 
which  it  beiieves  are  just  and  reasonabie,  but  the  finai  decision  is  the 
Commission's."^"^  Thus,  “[rjatemaking  is  a baiancing  process. 

11.  Ratemaking  invoives  two  successive  processes:  first, 
the  determination  of  the  “revenue  requirement,”  that  is,  the  amount  of 
revenue  the  utiiity  must  receive  to  pay  the  costs  of  producing  the  utiiity 
service  whiie  yieiding  a reasonabie  rate  of  return  to  the  investors."*® 

12.  The  second  process  is  rate  design,  that  is,  the 
construction  of  tariffs  that  wiii  coiiect  the  necessary  revenue  requirement 
from  the  ratepayers.  Revenue  requirement  is  usuaiiy  estabiished  based 
upon  a historicai  test  year  that  focuses  on  four  factors:  (1)  the  rate  of 
return  the  utiiity  has  an  opportunity  to  earn;  (2)  the  rate  base  upon  which 
a return  may  be  earned;  (3)  the  depreciation  costs  of  piant  and 
equipment;  and  (4)  aiiowabie  operating  expenses.  The  caicuiation  of 
revenue  requirement  from  these  four  factors  is  expressed  in  the  foiiowing 
formuia: 


where: 

RR 

= Revenue  Requirement; 

C 

= Prudent  Operating  Costs, 
inciuding  Depreciation 

Expense  and  Taxes; 

V 

= Gross  Vaiue  of  Utiiity 
Piant  in  Service; 

D 

= Accumuiated 
Depreciation;  and 

R 

= Overaii  Rate  of  Return  or 
Weighted  Cost  of  Capitai. 

13.  The  return  on  the  rate  base  is  caicuiated  by  appiying  a 
rate  of  return,  that  is,  the  weighted  cost  of  capitai,  to  the  originai  cost  of 
the  assets  dedicated  to  pubiic  service  iess  accumuiated  depreciation."*'' 

14.  The  Pubiic  Service  Commission  Act  vests  the 
Commission  with  the  necessary  authority  to  perform  these  functions. 
The  Commission  can  prescribe  uniform  methods  of  accounting  for 


May  Dep't  Stores,  supra, tOl  S.W.2d  at  50. 

45 

St.  ex  ret.  Union  Elec.  Co.  v.  Pub.  Serv.  Comm'n,  765  S.W.2d  618,  622  (Mo.  App.  1988). 

46 

St.  ex  rel.  Capital  City  Water  Co.  v.  Missouri  Pub.  Serv.  Comm'n,  850  S.W.2d  903,  916 
n.  1 (Mo.  App.  1993). 

"*^  See  St  ex  rel.  Union  Elec.  Co.,  765  S.W.2d  at  622. 
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utilities,  and  can  examine  a utility's  books  and  records  and,  after  hearing, 
can  determine  the  accounting  treatment  of  any  particular  transaction."^®  In 
this  way,  the  Commission  can  determine  the  utility's  prudent  operating 
costs.  The  Commission  can  value  the  property  of  electric  utilities 
operating  in  Missouri  that  is  used  and  useful  to  determine  the  rate 
base."^®  Finally,  the  Commission  can  set  depreciation  rates  and  adjust  a 
utility's  depreciation  reserve  from  time-to-time  as  may  be  necessary.®® 

15.  The  Revenue  Requirement  is  the  sum  of  two 
components:  first,  the  utility's  prudent  operating  expenses,  and  second, 
an  amount  calculated  by  multiplying  the  value  of  the  utility’s  depreciated 
assets  by  a rate  of  return.  For  any  utility,  its  fair  rate  of  return  is  simply 
its  composite  cost  of  capital.  The  composite  cost  of  capital  is  the  sum  of 
the  weighted  cost  of  each  component  of  the  utility's  capital  structure. 
The  weighted  cost  of  each  capital  component  is  calculated  by  multiplying 
its  cost  by  a percentage  expressing  its  proportion  in  the  capital  structure. 
Where  possible,  the  cost  used  is  the  "embedded"  or  historical  cost; 
however,  in  the  case  of  Common  Equity,  the  cost  used  is  its  estimated 
cost. 

16.  Because  the  parties  have  no  dispute  regarding  rate 
design  or  depreciation,  the  Commission  will  resolve  the  issues  below  in 
the  following  order:  rate  base,  rate  of  return,  and  expenses. 

The  Issues 

Being  unable  to  agree  on  how  to  phrase  many  issues,  KCP&L 
and  Staff  submitted  separate  lists  of  issues  for  determination  by  the 
Commission.  The  Commission  phrases  and  resolves  the  issues  herein. 

I.  Rate  Base 

A.  latan 

Should  the  latan  1 and  2 Rate  Base  Additions  be  included  in 
rate  base  in  this  proceeding? 

Should  the  Commission  presume  that  the  costs  of  those 
additions  were  prudently  incurred  until  a serious  doubt  has  been 
raised  as  to  the  prudence  of  the  investment  by  a party  to  this 
proceeding? 

Has  a serious  doubt  regarding  the  prudence  of  the  latan  1 
and  2 additions  been  raised? 


Section  393.140. 

49 

Section  393.230.  Section  393.135  expressiy  prohibits  the  inciusion  in  eiectric  rates  of 
costs  pertaining  to  property  that  is  not  "used  and  usefui." 

®°  Section  393.240. 
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Should  the  Company’s  conduct  be  judged  by  asking 
whether  the  conduct  was  reasonable  at  the  time,  under  all  the 
circumstances,  considering  that  the  company  had  to  solve  its 
problem  prospectively  rather  than  in  reliance  on  hindsight? 

Did  KCP&L  prudently  manage  the  latan  1 and  2 projects? 

Is  the  December  2006  Control  Budget  Estimate  the  definitive 
estimate? 

Should  the  costs  of  the  latan  1 and  2 projects  be  measured 
against  the  Control  Budget  Estimate? 

Should  the  latan  1,  2 and  common  regulatory  assets  be 
included  in  rate  base,  as  well  as  the  annualized  amortization 
expense? 

Findings  of  Fact  - latan 

7.  On  August  5,  2005,  the  Commission  approved  the 
Stipuiation  and  Agreement  in  Fiie  No.  EO-2005-0329  (“Reguiatory 
Pian”).  Under  the  Reguiatory  Pian,  KCP&L  has  embarked  upon  a series 
of  infrastructure  and  customer  enhancement  projects  vaiued  at  over 
$2.64  biiiion.  Section  MLB. 4.  of  the  Reguiatory  Pian  which  identifies  the 
required  ievei  of  KCP&L’s  reporting  of  the  Comprehensive  Energy  Pian 
(“CEP”)  Projects  states:  Section  MLB. 4.  of  the  Reguiatory  Pian  identifies 
the  required  ievei  of  KCP&L’s  reporting  of  the  CEP  Projects: 

KCPL  shaii  provide  status  updates  on  these 
infrastructure  commitments  to  the  Staff,  Pubiic  Counsei, 

MDNR  and  aii  other  interested  Signatory  Parties  on  a 
quarteriy  basis.  Such  reports  wiii  expiain  why  these 
investment  decisions  are  in  the  pubiic  interest.  In 
addition,  KCPL  wiii  continue  to  work  with  the  Staff, 

Pubiic  Counsei  and  aii  other  interested  Signatory  Parties 
in  its  iong-term  resource  pianning  efforts  to  ensure  that 
its  current  pians  and  commitments  are  consistent  with 
the  future  needs  of  its  customers  and  the  energy  needs 
of  the  State  of  Missouri. 

8.  KCP&L  compiied  with  this  requirement  by  providing 
nineteen  (19)  written  Quarteriy  Reports  to  Staff,  OPC,  and  any  other 
interested  party,  starting  with  the  first  quarter  of  2006  through  the  third 
quarter  of  2010.^^ 

9.  KCP&L  recentiy  submitted  the  20"^  Quarteriy  Report  on 


See  Commission  File  No.  EO-2005-0329,  Stipulation  and  Agreement  at  III.B.4,  p.  46. 
SeeTr.  pp.  1160-65;  Ex.  KCP&L  69,  pp.  19-24;  Ex.  KCP&L  70,  pp.  2,  4,  8,  38, 
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February  15,  2011.  Those  Ouarterly  Reports  discuss  the  status  of  the 
Regulatory  Plan  infrastructure  investments,  and  other  specific  significant 
issues  existing  during  the  reporting  period.  KCP&L  also  met  regularly 
with  Staff,  OPC,  and  representatives  of  the  Signatory  Parties  to  discuss 
the  contents  of  the  Ouarterly  Reports,  as  well  as  provide  more  current 
information  if  available  at  the  time  of  the  meeting.^® 

10.  In  addition,  the  Missouri  Retailers  Association’s  (“MRA”) 
consultant,  Walter  Drabinski  and  his  colleagues  from  Vantage 
Consulting,  also  received  the  Ouarterly  Reports  and  attended  the 
Ouarterly  Meetings  that  KCP&L  held  with  the  Kansas  Corporation 
Commission  (“KCC”)  Staff.^'* 

11.  Mr.  Drabinski  visited  the  latan  Project  site  and  met  with 
KCP&L  on  seventeen  (17)  separate  occasions. 

12.  KCP&L  responded  to  Mr.  Drabinski’s  data  requests  and 
provided  to  Mr.  Drabinski  unfettered  access  to  KCP&L’s  project 
personnel,  its  consultants,  and  the  latan  Project  documentation.  Mr. 
Drabinski  agreed  that  the  information  provided  was  sufficient  for  him  to 
perform  a prudence  analysis.^® 

13.  The  Quarterly  Reports  identified  the  latan  Project’s  risks 
as  they  were  known  throughout  the  Project  and  KCP&L’s  strategy  for 
mitigating  those  risks.  In  the  first  quarter  2007  Quarterly  Report,  KCP&L 
began  including  a specific  section  entitled  “Identification  of  Project  Risks” 
to  describe  the  key  issues  recognized  by  management  regarding  latan 
Unit  2.^^ 

14.  The  risks  identified  and  tracked  in  the  Quarterly  Reports 
were  primarily  the  same  risks  that  KCP&L  identified  in  the  analysis  of 
contingency  that  was  performed  in  establishing  the  Control  Budget 
Estimate  in  December  2006.^® 

15.  Mr.  Giles  describes  in  his  testimony  the  risks  and 
mitigation  plans  that  KCP&L  was  tracking  throughout  the  life  of  the 
Project.®® 

Cost  Control  System  and  Unidentified  Cost  Overruns 


SeeTr.  pp.  1160-64. 

S4 

Tr.  pp.  1586-1590. 

®®  Id. 

®®  See  Tr.  p.  1 586,  In.  22  to  p.  1 590,  In.  25. 

See  Ex.  KCP&L  71  ; see  also  Ex.  KCP&L  24,  pp.  18-26;  Ex.  KCP&L  25,  pp.  37-41 . 
®®  See  Ex.  KCP&L  24,  pp.  20-24;  Ex.  KCP&L-25,  pp.  39-  41 . 

SQ 

See  Ex.  KCP&L  24,  pp.  20-24. 
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16.  Both  Staff  and  KCP&L  agreed  that  for  purposes  of  the 
Stipulation,  the  Control  Budget  Estimate  would  serve  as  the  baseline 
budget  for  the  Projects  and  the  Definitive  Estimate  from  which  the  latan 
Units  1 and  2 Projects  would  be  measured. 

17.  KCP&L’s  witnesses  Mr.  Archibald,  Mr.  Meyer  and  Mr. 
Nielsen,  as  well  as  the  Missouri  Retailer’s  Association  witness  Mr.  Walter 
Drabinski  and  Staffs  Mr.  Elliott,  each  showed  that  the  Cost  Control 
System  that  KCP&L  developed  for  the  latan  Project  allowed  for  any 
interested  party  to  fully  examine  the  costs  incurred  on  the  latan  Project.®' 

18.  KCP&L’s  Cost  Control  System  provided  the  guidance 
needed  to  establish  the  latan  Project’s  Cost  Portfolio,  which  it  uses  for 
day-to-day  tracking  and  management  of  latan  Project’s  costs. ®^ 

19.  The  Cost  Control  System  contains  all  the  information 
needed  to  both  identify  and  explain  each  of  the  overruns  to  the  Control 
Budget  Estimate  that  occurred  on  the  latan  Project.®® 

20.  Mr.  Meyer  placed  KCP&L’s  Cost  Control  System  in  the 
top  quartile  of  those  he  has  seen,  and  believes  this  system  has  allowed 
for  the  effective  cost  management  of  the  latan  Projects.®"^ 

21 . KCP&L’s  cost  control  system  is  consistent  with  industry 
best  practices.®® 

22.  KCP&L’s  cost  control  system  allows  any  interested  party 
to  this  matter  to  track  every  dollar  that  KCP&L  spent  on  the  latan  Project, 
regardless  of  whether  the  costs  were  anticipated  in  the  Control  Budget 
Estimate  or  constitute  a cost  overrun  to  the  Control  Budget  Estimate: 
“Our  system  allows  you  to  track  through  every  dollar  that’s  spent  from 
cradle  to  grave  and  understand  where  it  was  spent  and  wherever  the 
overrun  occurred.’’®® 

23.  KCP&L  complied  with  the  requirements  in  the 
Regulatory  Plan  regarding  the  cost  control  process  for  construction 
expenditures.  Section  III.B.I.q.  of  the  Regulatory  Plan  requires  that 
KCP&L  do  the  following: 


®°  SeeTr.  at  1095-97;  2643-44. 

®^  See  Ex.  KCP&L  25,  pp.  20-22;  Ex.  KCP&L  4,  pp.  3-4;  Tr.  pp.  2176-77. 

®®  Ex.  KCP&L  205,  p.  10;  see  also  Ex.  KCP&L  44,  pp.  3,  10-12,  p.  30,  and  Schs. 
DFM2010-17to  DFM2010-24;  Ex.  KCP&L  46,  p.  26. 

®®  See  Ex.  KCP&L  205,  pp.  1 1 -1 3. 

®'^  See  Ex.  KCP&L  44,  pp.  3,  7-8. 

®®  See  Ex.  KCP&L-43,  p.  5,  In.  10;  Ex.  KCP&L  46,  pp.  249-250. 

®®  Tr.  at  2176-77. 
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KCPL  must  develop  and  have  a cost  control  system  in 
place  that  identifies  and  explains  any  cost  overruns 
above  the  definitive  estimate  during  the  construction 
period  of  the  latan  2 project,  the  wind  generation 
projects  and  the  environmental  investments. 

24.  KCP&L  has  complied  with  these  requirements.  First, 
KCP&L  developed  a comprehensive  Cost  Control  System  which 
provides  key  guidance  to  each  of  the  CEP  Projects  governed  by  the 
Stipulation.®' 

25.  KCP&L’s  Cost  Control  System,  which  was  transmitted  to 
the  Staff  and  the  other  Signatory  Parties’  representatives  on  July  10, 
2006,  “describes  the  governance  considerations,  management 
procedures,  and  cost  control  protocols  for  the  CEP  Projects”  including 
the  latan  Project.®® 

26.  On  July  1 1 , 2006,  KCP&L  representatives  met  with 
members  of  the  Staff  and  the  other  interested  parties.  Staff  raised  no 
concerns  at  that  meeting.®® 

27.  Additionally,  KCP&L  has  conducted  quarterly  meetings 
addressing  Project  issues,  including  costs,  and  provided  Staff  with 
thousands  of  well-organized  and  detailed  documents  describing  and 
explaining  the  cost  overruns  and  has  explained  to  Staff  multiple  times  in 
face-to-face  meetings  how  the  documents  can  be  used  to  identify  and 
explain  the  overruns  on  the  latan  Project.^® 

28.  Further,  the  Cost  Control  System  states  that  the  latan 
Project’s  cost  performance  would  be  measured  against  the  Project’s 
Control  Budget  Estimate  (i.e..  Definitive  Estimate),  and  to  do  so,  the 
latan  Project’s  Control  Budget  “will  identify  the  original  budget  amount 
(whether  contracted  or  estimated)  for  each  line  item  of  the  Project’s  costs 
and  will  track  those  budget  line  items  against  the  following: 

• Costs  committed  to  date 

• Actual  paid  to  date 

• Change  orders  to  date 

• Expected  at  completion,  based  on  current 
forecasts. 


Ex.  KCP&L  38,  at  Sch.  SJ201 0-1 . 

®®  Ex.  KCP&L  25,  p.  21 , In.  9-11 ; KCP&L  38,  Sch.  SJ201 0-1 , p.  3. 
®®  Ex.  KCP&L  25,  p.  22. 

Ex.  KCP&L  25,  p.  4,  In.  4-7. 

Ex.  KCP&L  38,  Sch.  SJ2010-1,  p.  17. 
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29.  The  Cost  Control  System  also  identified  the  latan 
Project’s  actuai  and  budgeted  costs  wouid  be  tracked  in  comparison  to 
latan  Unit  1 Project’s  and  latan  Unit  2 Project’s  respective  Definitive 
Estimates.  The  Cost  Controi  System  states  that: 

The  Project  Team  wiii  deveiop  a Definitive  Estimate  for 
each  Project  that  wiii  provide  an  anaiyticai  baseiine  for 
evaiuating  Project  costs.  The  estimate  wiii  estabiish 
anticipated  costs  for  individuai  work  activities  and  aii 
procurements.  The  Definitive  Estimate  wiii  be  used  to 
estabiish  each  Project’s  Controi  Budget. 

30.  Second,  KCP&L  created  a Definitive  Estimate.  KCP&L’s 
prefiied  Testimony  describes  in  detaii  the  process  KCP&L  used  for 
deveioping  the  Controi  Budget  Estimates  for  both  latan  1 and  2.?^ 

31 . Staff  and  KCP&L  agreed  that  the  Control  Budget 
Estimate  would  serve  as  the  baseline  budget  for  the  Projects  and  the 
Definitive  Estimate  from  which  the  latan  Units  1 and  2 Projects  would  be 
measured. 

32.  Third,  KCP&L  met  its  obligation  to  report  on  the  status  of 
the  Definitive  Estimate.  Once  each  Project’s  Control  Budget  Estimate 
was  in  place,  the  latan  Project  team  began  tracking  costs  in  the  manner 
described  in  the  Cost  Control  System. 

33.  As  the  latan  Project  progressed,  KCP&L  met  its 
obligation  to  “identify  and  explain”  all  cost  overruns  on  the  latan  Project. 
With  the  Definitive  Estimate  in  place,  the  latan  Project  team  developed  a 
“Cost  Portfolio”  which  it  uses  for  day-to-day  tracking  and  management  of 
latan  Project’s  costs. 

34.  KCP&L’s  Cost  Portfolio  comprises  the  necessary 
management  reports  and  information  needed  for  cost  tracking,  cash  flow, 
change  order  tracking  and  management. 

35.  Within  the  Cost  Portfolio,  there  is  a specific  report 
entitled  the  “K-Report”  which  is  the  report  that  delineates  discrete  line 
items  of  cost  including  each  and  every  budget  change  that  has  occurred 


W.  atSch.  SJ2010-1,atp.  8. 

Ex.  KCP&L  24,  pp.  15-18,  Ex.  KCP&L  43,  pp.  6-16. 

SeeTr.  pp.  1095-97,  2643-44),  Staff’s  Position  Statement,  p.  9. 
See  Ex.  KCP&L  25,  pp.  20-22. 

See  Ex.  KCP&L  4,  pp.  3-4. 
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along  with  all  costs  actually  expended.^® 

36.  KCP&L  has  provided  this  report  to  Staff  in  summary  form 
each  quarter  since  the  creation  of  the  Control  Budget  Estimate  in  the  first 
quarter  of  2007,  and  has  provided  Staff  with  access  to  the  detailed  Cost 
Portfolio  on  a monthly  basis  since  that  time.^® 

37.  Staff  admits  that  KCP&L’s  cost  control  system  has  the 
ability  to  track  cost  overruns.  As  the  Staff’s  own  report  states:  “KCPL’s 
control  budget  is  very  detailed  with  hundreds  of  line  items.  It  is  clear  that 
KCPL  has  the  ability  to  track,  identify  and  explain  control  budget 
overruns.”®® 

38.  In  keeping  with  the  collaborative  process  that  KCP&L 
began  when  it  negotiated  the  Stipulation,  KCP&L  made  every  effort  at 
every  stage  of  the  process  to  be  fully  transparent  and  accommodating  for 
all  the  Signatory  Parties  to  access  its  records  and  information  to  ensure 
that  the  latan  Project  stayed  on  track,  as  well  as  self-reporting  all 
variances  in  cost  and  schedule.®^ 

39.  Moreover,  KCP&L  transparently  reported  each  and 
every  major  decision  that  KCP&L  makes,  the  basis  for  those  decisions, 
the  risks  both  real  and  perceived  and  the  implications  to  those  decisions 
to  the  Project’s  cost  and  schedule  so  that  Staff  could  render  its  own 
independent  assessment  to  the  Commission  regarding  KCP&L’s 
prudence.®® 

40.  As  a prime  example  of  this  transparency,  KCP&L  invited 
the  Staff  to  participate  in  the  2008  cost  reforecast  process  and  all  of  the 
documents  that  KCP&L  generated  in  each  cost  reforecast  (collectively 
the  “Cost  Reforecasts”)  were  timely  provided  to  Staff  for  its  review.®® 

41 . KCP&L  also  met  with  Staff  at  the  conclusion  of  each  of 
the  Cost  Reforecasts  to  discuss  the  resultant  changes  to  the  latan 
Project’s  projected  estimate  at  completion  (“EAC”).®"^ 

Cost  Variance  Identification 

42.  Mr.  Meyer  was  engaged  by  KCP&L  as  part  of  the  Schiff 
Hardin  team  and  his  role  on  the  latan  Project  included  examining  the 


See  Ex.  KCP&L  25,  pp.  22-23. 

®°  Ex.  KCP&L  205,  p.  37. 

®^  Ex.  KCP&L  25,  pp.  20-  25;  Ex.  KCP&L  44,  pp.  9-1 1 . 
®®  Ex.  KCP&L  25,  pp.  20-23;  Ex.  KCP&L  4,  pp.  14-15. 
®®  Tr.  pp.  1091-92. 

R4 

Ex.  KCP&L  25,  pp.  24-25. 
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changes  that  have  been  necessary  for  each  Unit’s  Control  Budget 
Estimate.®^ 

43.  Mr.  Meyer  participated  in  the  oversight  of  the  latan 
Project’s  base  cost  estimate  that  ultimately  became  the  latan  Project’s 
Control  Budget  Estimates,  each  of  the  latan  Project's  cost  reforecasts, 
and  has  examined  in  reasonable  detail  all  of  the  documents  that  identify 
and  explain  the  cost  overruns  that  have  occurred  on  the  latan  Project.®® 

44.  Mr.  Meyer  concludes,  “While  the  latan  Project  is  very 
complex,  identifying  variances  based  on  the  cost  system  is  not,  and 
KCP&L’s  project  documentation,  which  was  readily  available  to  Staff, 
explains  the  reasons  for  those  variances.’’®^ 

45.  Mr.  Meyer  provides  an  overview  of  this  analysis  of  the 
latan  Project  costs,  which  consisted  of:  “1)  ldentifi[cation]  from  a side- 
by-side  comparison  of  the  latan  Project’s  Control  Budget  Estimate  and 
actual  costs  the  largest  cost  overruns  by  line-item;  and  2)  Drill-down 
through  KCP&L’s  well-organized  back-up  documentation  on  each  line 
item  so  as  to  obtain  a better  understanding  of  the  cause  of  those 
overruns.’’®® 

46.  The  variances  were  not  caused  by  management 
imprudence.  The  size  of  the  overruns  was  much  lower  than  overall  cost 
increases  that  were  occurring  in  the  industry  at-large  at  the  same  time  for 
similar  projects.®® 

47.  Mr.  Meyer  reviewed  the  latan  Project’s  cost  trends  as 
part  of  his  and  Schiff  Hardin’s  oversight  of  KCP&L’s  four  Cost 
Reforecasts  during  the  life  of  the  Project.®® 

48.  Mr.  Meyer’s  analysis  is  described  in  detail  in  his  Rebuttal 
Testimony  and  attached  Schedules.  ®^ 

49.  The  “drill  down”  that  Mr.  Meyer  describes  involved 
review  of  the  documents  described  above  from  KCP&L’s  Cost  Control 
System.  Starting  with  the  K-Report,  Mr.  Meyer  identified  the  cost 
overruns  from  the  Control  Budget  Estimate.  He  performed  his  analysis 
by  narrowing  the  scope  of  his  review  to  those  items  that  “on  their  face 
appear  to  be  overruns  or  underruns”  which  he  describes  as  a standard 


Ex.  KCP&L  44,  p.  3. 

®®W. 

®^d. 

Id.  at  3-4. 

Id. 

^ Id.  at  17. 

®^  Id.  at  17-44;  Sch.  DFM2010-7  to  DFM2010-27. 
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approach.®^ 

50.  Mr.  Meyer  did  this  by  examining  the  aforementioned  K- 
Report  and  performing  comparisons  of  the  Controi  Budget  Estimate’s 
iine  items  to  confirm  negative  variances  without  regard  to  contingency 
transfers.®^ 

51.  In  other  words,  Mr.  Meyer  verified  on  a iine-by-iine  basis 
which  items  cost  more  than  the  originai  estimate  anticipated  they  wouid 
regardiess  of  how  KCP&L  treated  it  within  its  Cost  Portfoiio.  Using  this 
method,  Mr.  Meyer  was  abie  to  isoiate  the  cost  overruns  and  examine 
the  root  cause  of  each  category  of  costs  where  an  overrun  occurs  and 
thus  make  a determination  regarding  KCP&L’s  prudence  in  association 
with  that  overrun.  Mr.  Meyer  then  anaiyzed  and  appiied  the  Project’s 
unaiiocated  contingency  from  the  Controi  Budget  Estimate  in  the  same 
manner  as  empioyed  by  the  project  team  to  determine  the  extent  of  the 
actuai  cost  overrun  on  the  Project. 

52.  Mr.  Meyer  then  examined  the  Recommendation  to 
Award  Letters,  Cost  Reforecasts,  Change  Orders  and  Purchase  Orders 
to  evaiuate  the  expianations  provided  by  KCP&L  regarding  these 
overruns.  Based  on  this  review,  Mr.  Meyer  describes  how  he  initiaiiy 
identified  certain  items  as  “omissions”  because  they  were  omissions  from 
the  Controi  Budget  Estimate  and  were  needed  for  the  construction  of  the 
latan  Project.®^ 

53.  These  omitted  costs  are  essentiaiiy  scope  additions  to 
the  latan  Project  and  required  an  adjustment  to  the  Controi  Budget 
Estimate  due  to  the  fact  that  these  items  “couid  not  have  reasonabiy 
characterized  as  avoidabie  costs  due  to  any  action  or  inaction  on  the  part 
of  KCP&L’s  management.®® 

54.  After  making  these  adjustments,  Mr.  Meyer  was  ieft  with 
a iist  of  variances  in  the  K-Report  that  formed  the  basis  of  his  anaiysis.®^ 

55.  Because  Mr.  Meyer  oniy  evaiuated  the  negative 
variances  (the  overruns)  and  did  not  take  into  account  any  of  the  positive 
variances  (the  underruns),  the  amount  of  these  negative  variances 


®®  Id.  at  1 8. 

®'^  Id  at  18-20. 

QS 

W.  atSch.  DFM2010-14. 

96 

Id.  at  22. 

®^  Id.  at  23. 
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actually  exceeded  the  total  overrun  for  the  latan  Project.®® 


56.  Then,  utilizing  the  project’s  documentation  in  the  Cost 
Portfolio,  Mr.  Meyer  assessed  the  identified  root  causes  of  these  cost 
overruns,  and  “bucketed”  them  into  the  following  five  categories:®® 


Reason 

Code 

Definition 

1 

DESIGN  MATURATION:  This  category  captures  work  that  is  related  to  the 
original  scope  of  work,  and  is  necessary  for  the  design  or  construction  of  the 
Unit.  This  could  include  field  changes  or  necessary  design  changes  based  upon 
information  that  became  known  after  the  original  contract. 

2 

PRICING  ESCALATION/CHANGES:  This  category  captures  increase  in 

material  costs  or  rates  from  the  original  contracted  amounts. 

3 

NEW  SCOPE:  This  category  captures  the  cost  increases  associated  with  work 
scope  that  was  never  anticipated  to  be  a part  of  a particular  contractor's  scope. 

4 

DESIGN  AND/OR  FABRICATION  ERRORS:  This  category  captures  scope  and 
costs  associated  with  engineering  which  caused  rework  in  the  field  by  the 
affected  contractor. 

5 

COST  INCREASES  DUE  TO  SCHEDULE:  This  category  captures  additional 
costs  paid  to  the  contractor  due  to  delays,  compression,  acceleration  or  lost 
productivity. 

57.  Mr.  Meyer  identified  the  methodology  for  his 
categorization  of  the  cost  overruns  he  identified,  and  explained  his 
reasoning  for  allocation  of  costs  into  each  of  these  categories. 


58.  Mr.  Meyer  used  these  reason  codes  so  that  these  cost 
items  could  be  understood  as  part  of  general  categories;  however,  his 
analysis  required  review  of  the  cost  items  themselves  and  all  related 
supporting  documentation.  Mr.  Meyer  describes  the  application  of  these 
Reason  Code  Categories  in  his  Rebuttal  Testimony.^°^ 

59.  There  are  two  areas  of  Mr.  Meyer’s  analysis.  Design 
Maturation  and  Cost  Increases  Due  to  Schedule,  that  encompass  the 
majority  of  the  latan  Project’s  cost  overruns  that  Mr.  Meyer  examined. 
Based  on  his  drill  down  from  the  Project’s  documentation,  Mr.  Meyer 
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assigned  change  orders  to  Category  1 (Design  Maturation)  and  the 
reiated  Category  3 (New  Scope)  that  represented  costs  “the  Owner 
wouid  have  incurred  regardiess  of  any  act  or  omission  on  the  part  of  the 
Owner.”^°^ 

60.  Mr.  Meyer’s  anaiysis  of  these  items  was  further  guided 
by  the  concepts  of  “betterment”  or  “added  vaiue”.  The  Controi  Budget 
Estimate  was  impacted  by  design  maturation: 

Q:  What  portions  of  the  Project  were  most  impacted 
by  design  maturation  in  the  time  period  from  the 
December  2006  CBE  to  June  2008? 

A:  For  latan  Unit  2,  design  maturation  most  readiiy 
impacted  areas  of  the  finai  design  that  were  dependent 
on  the  detaiis  and  workings  of  the  major  pieces  of  piant 
equipment,  functionaiity  of  that  equipment  and 
operationai  aspects  of  that  equipment  in  concert  with 
other  systems.  Portions  of  the  design  that  were 
impacted  most  by  maturation  inciuded  piant  systems 
such  as  eiectricai,  water,  air,  ventiiation  and  mechanicai 
operations.  The  finai  design  of  these  piant  systems 
requires  significant  coordination  and  a fuii  understanding 
of  the  physicai  size,  iocations  and  functionaiity  of 
adjacent  equipment  and  structurai  eiements. 

Q:  Do  costs  of  a project  always  rise  as  a result  of 
design  maturation? 

A:  I wouid  not  say  that  “costs  rise”  due  to  design 
maturation  but  rather  one’s  abiiity  to  more  accurateiy 
forecast  the  end  cost  of  a project  is  enhanced  as  the 
design  is  compieted  and  that  sometimes  resuits  in  cost 
projections  increasing.  As  the  design  matures  and  the 
project’s  scope  becomes  more  defined,  the  work 
quantities  and  reiated  configurations  can  more  readiiy  be 
determined.  This  in  turn  has  an  effect  on  work 
sequences,  overaii  scheduie  considerations,  work-area 
sharing  arrangements,  and  time-function  expenses. 

Design  evoiution  enhances  an  owner’s  understanding  of 
the  nature  of  a project’s  various  cost  streams.  As  that 
knowiedge  and  understanding  is  incrementaiiy  accrued, 
the  project’s  contingency  shouid  be  re-evaiuated  in  iight 
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thereof. 

Q:  When  was  the  impact  of  design  maturation  most 
apparent  on  the  iatan  Unit  2 Project’s  costs? 

A:  During  the  period  between  the  estabiishment  of  the 
CBE  in  December  2006  and  the  May  2008  Cost 
Reforecast,  the  design  matured  from  approximateiy  20% 
compiete  to  approximateiy  70%  compiete.  A iarge 
percentage  of  the  R&O’s  that  the  Project  Team  had 
identified  during  this  period  refiected  the  increase  of 
such  design  maturity. 

Q:  Based  on  your  anaiysis  of  the  2008  reforecasted 
estimate,  did  the  increase  in  costs  from  design 
maturation  that  the  iatan  Unit  2 Project  experienced 
from  December  2006  to  May  2008  resuit  from  any 
imprudent  acts  by  KCP&L? 

A:  No.^°^ 

61.  Because  much  of  the  impact  of  Design  Maturation  was 
captured  in  documentation  that  KCP&L’s  Project  Team  deveioped  in 
support  of  the  2008  Cost  Reforecast,  Mr.  Meyer  utiiized  the  backup 
information  from  this  reforecast  to  measure  the  impact  of  the  design 
maturation  on  the  Iatan  Project’s  costs.  One  example  of  Design 
Maturation  is  the  R&O  from  the  Iatan  Unit  1 Project’s  2008  Cost 
Reforecast  which  calls  for  the  inclusion  of  work  on  the  existing  Unit  1 
Economizer. 

62.  Mr.  Meyer  identified  from  the  documentation  that  the 
work  involved  cooling  the  exit  gas  temperature  from  the  existing 
economizer  to  the  new  SCR  purchased  from  ALSTOM,  an  issue  that  was 
not  known  until  after  the  design  had  matured  and  it  was  recognized  that 
these  modifications  were  necessary.^®^ 

63.  Mr.  Meyer  explained  that  this  R&O  item  resulted  in 
changes  to  both  the  Iatan  Unit  1 budget  and  schedule.^®® 

64.  Mr.  Meyer  concluded  that  the  cost  overruns  on  the  Iatan 
Project  that  were  the  result  of  Design  Maturation  and  New  Scope,  and 
the  explanations  provided  by  KCP&L  show  that  these  overruns  were 
prudently  incurred.  Mr.  Meyer’s  analysis  of  the  effects  of  Design 
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Ex.  KCP&L  43;  pp.  26-27. 

Ex.  KCP&L  44,  Sch.  DFM-2010-06  and  Sch.  DFM2010-25. 
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Maturation  on  the  latan  Project’s  costs  is  further  confirmed  by  Mr.  Davis, 
Mr.  Archibaid,  Mr.  Giies  and  Mr.  Roberts. 

65.  Mr.  Meyer’s  anaiysis  of  the  Cost  Increases  due  to 
Schedule  followed  the  same  methodology.  Mr.  Meyer  examined  the  root 
causes  of  the  costs  related  to  schedule  changes,  including  those  to 
ALSTOM’S  schedule  of  work  for  latan  Unit  1 and  latan  Unit  2,  resulting  in 
the  ALSTOM  settlement  agreements,  and  found  that  the  explanation 
provided  by  KCP&L’s  project  team  was  sufficient  to  support  that  KCP&L 
managed  these  changed  conditions  prudently.^”® 

66.  Mr.  Meyer’s  opinion  is  supported  by  abundant  testimony 
from  Mr.  Downey,  Mr.  Davis,  Mr.  Bell  and  Mr.  Roberts,  who  each  testified 
at  length  regarding  the  prudence  of  the  decisions  KCP&L  made  to 
compensate  ALSTOM  for  revisions  to  the  latan  Project’s  schedule.^®® 

67.  Mr.  Meyer’s  analysis  shows  that  KCP&L’s 
documentation  allows  for  the  performance  of  a prudence  analysis  of  the 
latan  Project’s  cost  overruns.  Mr.  Meyer’s  analysis  was  only  one  of 
several  such  analyses  that  have  been  performed.  MRA’s  consultant  Mr. 
Drabinski  describes  how  he  and  his  team  reviewed  the  latan  Project’s 
change  orders  and  purchase  orders  and  determined  the  basis  for  his 
testimony  in  this  case."® 

68.  Mr.  Drabinski  agreed  that  the  information  provided  to 
him  was  sufficient  for  his  prudence  analysis."^ 

69.  While  KCP&L  disagrees  with  both  Mr.  Drabinski’s 
methodology  and  his  conclusions,  Mr.  Drabinski  never  raised  any 
concerns  with  KCP&L’s  Cost  Control  System.  In  addition,  while  he  says 
he  did  not  examine  cost,  Mr.  David  Elliott  never  had  any  issues  with 
KCP&L’s  Cost  Control  System  and  was  able  to  perform  his  analysis  of 
the  engineering  necessity  of  the  change  orders  with  the  documents 
provided  by  KCP&L.  Mr.  Elliott’s  review  included  “bucketing”  change 
orders  in  a manner  very  similar  to  the  one  employed  by  Mr.  Meyer."® 


° Ex.  KCP&L  4,  pp.  16-22,  25-27;  Ex.  KCP&L  18,  pp.  9-12  (citing  to  Sch.  BCD2010-01); 
Ex.  KCP&L  19,  pp.  11,  27-28,  55-58  and  99-100;  Ex.  KCP&L  24,  pp.  20-21;  Ex.  KCP&L  25, 
pp.  12,  26-27  and  35;  Ex.  KCP&L  51,  Roberts  Rebuttai  Testimony  pp.  21-24. 

Ex.  KCP&L  44,  pp.  31-34. 

Ex.  KCP&L  51,  pp.  9-10;  Ex.  KCP&L  22,  pp.  35-36;  Ex.  KCP&L  21,  pp.  13-14;  Ex. 
KCP&L  50,  pp.  1 5-1 6;  Ex.  KCP&L  1 8,  pp.  20-21 ; Ex.  KCP&L  22,  pp.  25-28;  Ex.  KCP&L  51 , 
p.  7-9;  Ex.  KCP&L  1 9,  pp.  47-51 , 1 1 0, ; Ex.  KCP&L  46,  pp.  1 27-1 32. 

"°  Tr.  at  1598-9,  1607-8,  1634-6,  1703-4;  see  also  Ex.  KCP&L  2601,  pp.  204-213. 

Tr.  p.  1586-1590. 

"®  Tr.  pp.  2398-2400;  Ex.  KCP&L  205,  p.  10;  Ex.  KCP&L  19,  pp.  10-12;  Ex.  KCP&L  25,  p. 
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70.  Dr.  Nielsen  concluded  that  but  for  two  examples,  his 
prudence  review  of  the  latan  Project  demonstrated  that  KCP&L  prudently 
managed  the  latan  Project.  Dr.  Nielsen  testified  that,  “Pegasus-Global 
was  able  to  track  cost  overruns  back  to  root  causes  for  those  overruns 
through  the  project  records  maintained  by  KCP&L  during  the  execution 
of  the  project.”^  ® 

Staff  Perspective  of  Cost  Control  System 

71.  Despite  all  of  the  evidence  that  KCP&L  has  presented. 
Staff  alleges  that  KCP&L  has  exhibited  a “knowing  and  willful  disregard 
of  its  obligations  under  the  Experimental  Alternative  Regulatory  Plan 
(‘EARP’)”  by  failing  to  identify  and  explain  cost  overruns  on  the  latan 
Project. 

72.  Staff  claims  that,  “the  record  will  show  that  the  latan 
Construction  Project’s  cost  control  system  does  not  identify  and  explain 
cost  overruns  as  specified  in  KCP&L’s  Regulatory  Plan  but  only  provides 
fragmented  information  regarding  budget  variances  leaving  for  Staff  to 
identify  and  explain  cost  overruns.’’"^ 

73.  Staff  further  claims  that  KCP&L’s  cost  control  system  is 
also  “deficient”  when  compared  to  those  used  for  Wolf  Creek  and 
Callaway.^^® 

74.  Staff  adds  that  KCP&L’s  tracking  of  “budget  variances  is 
not  what  the  KCP&L  Regulatory  Plan  requires”  because,  “budget 
variances  and  cost  overruns  are  not  necessarily  the  same  thing. 

75.  However,  despite  these  allegations,  as  noted.  Staff 
admits  that  KCP&L  had  the  capability  to  track  cost  overruns  on  the  latan 
Project. 

76.  Staff  had  full  access  to  the  same  documents  that  Mr. 
Meyer,  Mr.  Archibald,  Mr.  Drabinski,  Mr.  Elliott  and  Dr.  Nielsen  had  in 
performing  their  work."® 

77.  As  Mr.  Blanc  testified,  “Staff’s  latan  Report  reads  as 


14. 

" ® Ex.  KCP&L  46,  p.  26,  In.  1 6-20. 

Staff's  Initial  Brief  at  p.  19. 

W.  at  p.  25. 

Id.  at  39. 

Ex.  KCP&L  205,  p.  37. 

Ex.  KCP&L  44,  p.  3;  see  also  Tr.  1160-64;  Ex.  KCP&L  69,  p.  19;  Ex.  KCP&L  70,  p.  2,  4, 
8,  38. 
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though  it  expected  the  cost  control  system  to  be  a piece  of  paper  that 
lists  and  explains  every  dollar  spent  over  the  December  2006  CBE.  That 
is  an  overly  simplistic  notion  and  does  not  accurately  represent  the 
purpose  of  a cost  control  system,  which  is  to  manage  the  costs  of 
project,  which  KCP&L’s  system  effectively  did.”^^° 

78.  While  the  Commission  has  previously  approved  an 
adjustment  for  costs  that  were  deemed  to  be  “unauditable,”  such  a 
finding  has  only  been  made  in  very  extreme  circumstances  that  do  not 
apply  here.  For  example,  a category  of  costs  was  determined  to  be 
unauditable  when  the  utility:  (1)  failed  to  have  a cost  control  system  in 
place;  (2)  failed  to  provide  documentation  that  could  be  broken  down  or 
traced  to  the  budget;  and  (3)  failed  provide  evidence  regarding  its 
expenditures. 

79.  Additionally,  the  Commission  has  previously  rejected 
Staffs  proposed  disallowances  for  “unauditable”  costs. 

80.  For  example.  Staff  alleged  that  certain  categories  of 
costs  in  the  original  construction  of  latan  Unit  1 were  unauditable  based 
on  Staff’s  conclusion  that  it  was  unable  to  reconcile  the  costs  at  issue 
against  any  variance  report  or  Staffs  definitive  estimate. 

81.  Specifically,  Staff  asserted  the  following  costs  were 
“unauditable:”  (1)the  difference  between  Staffs  definitive  estimate  and 
the  company's  definitive  estimate;  and  (2)  the  project  contingency 
fund.^^‘*  The  Commission  accepted  the  company’s  definitive  estimate 
which  eliminated  Staffs  first  category  of  “unauditable”  costs  and  also 
rejected  the  Staffs  assertion  that  the  contingency  fund  was  an 
“unauditable”  cost. 


Ex.  KCP&L8,  p.  9. 

See  Re  Kansas  City  Power  & Light  Co.,  48  P.U.R.4’'’  598,  616  (1982);  see  aiso  Re 
Kansas  City  Power  & Light  Co.,  55  P.U.R.4'^  468  (1983)  (disallowance  of  “unexplained” 
costs  premised  on  a complete  lack  of  any  competent  and  substantial  evidence,  failure  of 
both  the  Company  and  Staff  to  address  specific  factors  or  causes  for  the  changes,  and  the 
Commission’s  conclusion  that  no  one  knows  to  what  the  unexplained  differences  are 
attributed.);  Staff’s  Initial  Brief  at  p.  31. 

See  Re  Kansas  City  Power  & Light  Co.,  48  P.U.R.T"  598,  616. 

1 23 

In  the  referenced  case.  Staff  and  KCP&L  disagreed  regarding  the  what  estimate  was 
the  “Definitive  Estimate.”  Staff’s  calculation  of  “unauditable”  costs  was  based  on  the 
estimate  it  asserted  was  the  Definitive  Estimate.  In  rejecting  the  Staff’s  claim  of 
“unauditable”  costs,  the  Commission  found  that  the  Company’s  estimate  was  what  should 
be  used  as  the  Definitive  Estimate  to  determine  cost  overruns.  See  Re  Kansas  City  Power 
& Light  Co.,  43  P.U.R.T"  559,  585  (1981). 

124 
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82.  KCP&L  has  provided  abundant  evidence  regarding  the 
creation,  impiementation,  and  use  of  an  industry  standard  cost  controi 
system  for  the  latan  Project  and  aii  costs  incurred  on  the  Project 
enabiing  Staff  to  audit  aii  of  the  latan  Project’s  costs. 

83.  Project  Contingency  is  an  unaiiocated  pooi  of  money 
that  is  intended  to  cover  the  project’s  risks  as  they  occur,  and  that 
KCP&L’s  method  of  distributing  contingency  on  an  as-needed  basis  is 
standard  in  the  industry.^^® 

84.  A budget  estimate  shouid  not  determine  whether  a 
utiiity’s  decision  to  incur  a particuiar  expenditure  was  prudent: 

I don't  reaiiy  know,  other  than  for  reguiatory  purposes, 
what  any  of  the  budget  estimates  have  to  do  with 
prudence.  You're  not  prudent  whether  you're  above  or 
beiow  a budget  or  cost  estimate.  You're  prudent  whether 
you  do  something  that  causes  costs  to  rise  due  to 
imprudent  or  unreasonabie  management.  I don't  beiieve 
that  the  controi  budget  or  definitive  estimate  shouid  be  a 
starting  point.  What  if  the  very  first  doiiar  on  a project 
was  spent  imprudentiy?  Are  you  not  abie  to  go  back  and 
identify  it  and  deduct  it  because  it's  beiow  the  CBE?.  . . I 
don't  beiieve  there's  a reai  reiationship  between  cost 
estimates  or  budgets  with  the  question  before  this 
Commission  with  what  was  the  reasonabie  or  imprudent 

1 27  ' 

cost  of  the  project. 

85.  Regardiess,  if  Staff  did  not  agree,  aii  it  had  to  do  was 
iook  at  the  contingency  iog  that  KCP&L  provides  to  Staff  each  month. 
Staff  couid  have  done  what  Mr.  Meyer  did  - appiy  the  contingency  in 
exactiy  the  same  manner  as  KCP&L’s  project  team  as  part  of  the 
prudence  review. 

86.  If  Staff  still  had  questions,  all  Staff  had  to  do  next  was 

call  Mr.  Archibald,  who  opened  his  calendar  every  Friday  afternoon  for 
Staff  to  call  with  questions.  Or,  Staff  could  have  asked  questions  in  one 
of  the  nineteen  Quarterly  Meetings  If  Staff,  after  applying 


125 


Ex.  KCP&L  38,  Sch.  SJ201 0-1 ; Ex.  KCP&L  25,  pp.  4,  21  -22;  Ex.  KCP&L  24,  pp.  1 5-1 8; 


KCP&L  43,  pp.  6-16. 

Ex.  KCP&L  44.  pp.  15-16. 

Tr.,  p.  1713. 

Ex.  KCP&L  44,  pp.  15-16. 

Tr.  pp.  2216-17;  Ex.  KCP&L  25:  pp.  4,  11-12,  38-41. 
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contingency  as  KCP&L  did,  then  wanted  to  examine  oniy  those  items 
that  were  added  to  the  budget  after  contingency  was  appiied,  it  easiiy 
couid  have  done  so.  KCP&L  identified  to  Staff  where  contingency  wouid 
be  exhausted  when  it  informed  Staff  in  the  second  quarter  of  2007  of  the 
need  to  reforecast  the  latan  Project’s  Controi  Budget  Estimate. 

87.  Mr.  Giies  caiied  Mr.  Henderson  to  invite  Staff  to  observe 
the  reforecasting  of  the  Controi  Budget  Estimate  that  conciuded  with  the 

2008  Cost  Reforecast,  though  Staff  deciined  the  invitation. 

88.  Had  Staff  wanted  to  iook  at  the  actuai  costs  that  were 
expended  on  the  latan  Project,  it  couid  have  taken  the  K-Report  referred 
to  above,  compared  the  “Controi  Budget  Estimate”  coiumn  with  the 
coiumn  iabeied  “Actuais  Pius  Accruais,”  found  the  contracts  where  the 
actuai  costs  exceeded  the  Controi  Budget  Estimate  amount  and 
reviewed  the  change  orders  associated  with  these  increases.  Such  a 
“iist”  not  oniy  exists,  as  Mr.  Archibaid  stated,  it  is  reported  as  part  of  the 
reguiar  regime  in  the  Cost  Portfoiio.  Perhaps  such  an  exercise  wouid  be 
time  consuming,  but  it  is,  in  essence,  no  different  than  what  Mr.  Eiiiott  did 
when  he  reviewed  the  engineering  necessity  of  the  latan  Project’s 
change  orders. 

89.  In  fact,  had  Audit  Staff  mereiy  requested  a copy  of  what 
Mr.  Eiiiott  prepared  in  his  work  papers,  it  wouid  have  had  a “iist”  that 
consists  of  227  change  orders  with  a vaiue  over  $50,000  on  latan  Unit  1 
and  647  simiiar  change  orders  on  latan  Unit  2.  However,  Audit  Staff 
never  once  sought  Mr.  Eiiiott’s  assistance  in  preparing  this  prudence 
audit  other  than  the  one  section  he  authored  for  Staff’s  December  31, 

2009  and  November  2010  Reports,  and  didn’t  know  that  Mr.  Eiiiott  had 
even  prepared  these  “iists.” 

90.  Mr.  Featherstone  described  a system  that  Staff  once 
used  that  combined  both  pure  auditing  of  costs  with  the  expertise  and 
judgment  of  the  engineering  Staff. 

91.  Engineering  conciusions  have  guided  aii  of  Staff’s  prior 
audit  reports  and  associated  disaiiowance  recommendations.  The 
evidence  demonstrated  in  this  case  that  the  Audit  Staff  did  not  consuit 


1 RO 

Ex.  KCP&L  71,  pp.  5-7. 

Tr.  p.  1091. 

1 RP 

Tr.  pp.  2398-2400;  Ex.  KCP&L  205,  pp.  10,  30-31;  Ex.  KCP&L  19,  pp.  10-12;  Ex. 
KCP&L  25,  p.  14 

1 RR 

Tr.  pp.  2313,  2387,  2400,  2661, 2828. 

1 R4 

Tr.  p.  332,  337,  339. 
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the  Engineering  Staff  in  deveioping  its  recommended  disaiiowances.^®^ 

92.  Mr.  Henderson  took  accountabiiity  for  the  change  in  this 
procedure,  which  uitimateiy  resuited  in  Staffs  unprecedented 
recommended  disaiiowance  of  aii  costs  over  the  latan  Project’s  Controi 
Budget  Estimate  based  soieiy  on  the  recommendation  of  Mr. 
Hyneman.^^® 

93.  Staffs  approach  to  the  audit  of  the  latan  Project  is 
especiaiiy  curious  in  iight  of  Chairman  Gunn’s  expressed  concerns  in  the 
Aprii  2010  Hearing: 

But  we  have  an  Order  saying  do  an  audit, 
compiete — and  then  we  have  an  order  saying  compiete 
the  audit.  We  have  a brand-new — and  this  is  a latan  1, 
which  we’ve  taiked  about  the  totai  cost  of  this  project, 
which  is  huge,  and  we  want  to  get  that  done  because  we 
know  that  we’ve  got  latan  2 coming,  which  is  enormous. 

And  yet  it  didn’t  appear  to  be  viewed  by  anybody 
that  this  was  an  important  audit.  As  a matter  of  fact,  we 
decided  to  puii  it  out  of  the  normai  way  that  we  do  it  and 
have  one  person  take  it  on  themseives  because  other 
peopie  were  so  reiuctant  to  take  it  on  because  there  was 
chaos,  that  they  weren’t — they  didn’t  want  to  do  it. 

So  we  have  one  person  doing  a — trying  to  do  an 
enormous  audit  with  an  Order  of  the  Commission  that 
potentiaiiy  confiicts  with  a position  in  the — in  a 
stipuiation,  which  couid  theoreticaiiy,  under  what  Mr. 
Dottheim  pointed  out  yesterday,  unravei  a Stipuiation  & 
Agreement  in  an  enormous  rate  case  that  we  spent  an 
entire  time  on  it,  and  no  one  is  expressing  this  to  the 
Commission.  No  one  is  coming  in  and  saying,  we  have 
a probiem  here. 

We  are  stumbiing  around  in  the  dark.  You’re 
putting  Band-Aids  on  that  stuff,  trying  to  use  the 
resources  that  you  have,  trying  to  figure  out  a way  to  do 
it,  and  no  one  is  coming  to  us  and  saying,  we  don’t  have 
the  resources  to  compiete  this.  Ifs  just  me.  I’ve  got 
people  that  don’t  know  what  they’re  doing.  Operations 
and  services  can’t  get  together  and  pull  their  stuff 


1 RR 

Tr.  pp.  2400,  2412,  2421 , 2633-34,  2636-37,  2654-55,  2659,  2661. 
^®®  Tr.  pp.  2299-2300. 
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together  and  come  up  with  a single  unified  plan  on  how 

to  deal  with  this.^^^ 

94.  After  the  April  201 0 Hearing,  it  does  not  appear  that  Staff 
made  any  significant  modifications  to  its  approach  to  the  latan  Project 
audit.  Mr.  Hyneman  performed  most  of  the  audit  by  himself,  with  some 
help  on  a few  issues  with  Mr.  Majors..  There  was  no  coordination  or 
unified  plan  between  the  Audit  Staff  and  Utility  Operations  Staff. 
Finally,  Staff  failed  to  raise  any  issues  it  was  having  in  performing  its 
audit  or  utilizing  KCP&L’s  Cost  Control  System  with  the  Commission. 

95.  An  evaluation  of  the  Wolf  Creek  and  the  Callaway  cases 
provides  an  interesting  comparison  of  the  differences  in  approach  Staff 
previously  employed  in  its  prudence  reviews  as  compared  to  this  case.^^® 

96.  An  important  difference  in  both  Wolf  Creek  and  Callaway 
from  this  case  is  that  in  those  cases,  the  Staff  hired  consultants  with 
expertise  in  the  industry  to  analyze  the  utility’s  management  of  the 
project  and  perform  an  analysis  of  the  costs. 

97.  Staff,  in  this  case,  voluntarily  chose  not  to  hire  a 
consultant  despite  having  a budget  to  do  so.^'^^ 

98.  Staffs  proposed  disallowance  in  this  case  is 
inappropriate  and  inequitable  when  compared  to  how  the  utilities 
managed  the  Callaway  and  Wolf  Creek  projects,  and  the  resulting 
disallowances  in  those  cases.  As  the  Companies  discussed  in  their 
Initial  Brief,  in  Callaway  and  Wolf  Creek,  the  cost  overruns  approached 
200%  and  the  schedule  delays  were  multiple  years. 

99.  In  those  cases,  there  were  clear  problems  of  owner 
control  over  the  project,  such  as  the  lack  of  integration  of  the  design  and 
construction  schedules,  accepting  the  Contractor’s  data  without  any 
verification,  and  a complete  lack  of  a cost  control  or  tracking  system. 
The  latan  Project  is  projected  to  complete  only  15-16%  above  budget 


File  No.  EO-201 0-0259,  Tr.  pp.  515-16. 

Tr.  pp.  2400,  2412,  2421, 2535,  2540-41,  2633-34,  2636-37,  2654-55,  2659,  2661. 

See  Kansas  City  Power  & Light  Co.,  28  Mo.  P.S.C.  (N.S.)  228,  290,  75  P.U.R.4*'’  1 
(1986)  (regarding  the  Wolf  Creek  Generating  Station);  Union  Electric  Company,  27  Mo. 
P.S.C.  (N.S.)  183,  199;  66  P.U.R.T"  202  (1985)  (regarding  Callaway  Nuclear  Plant). 

1 40 

See  Kansas  City  Power  & Light  Co.,  28  Mo.  P.S.C.  (N.S.)  pp.  287-88  (Staff  hired 
Touche  Ross  & Co.  and  Project  Management  Associates  to  perform  a review  of  the 
effectiveness  of  SNUPPS/NPI's  management  of  Bechtel);  Union  Electric  Company,  27  Mo. 
P.S.C.  (N.S.)  pp.  229-230  (Touche  Ross  analyzed  change/extra  work  notices). 

Tr.  at  2288-89. 

Ex.  KCP&L8,  pp.  16-18. 


KANSAS  CITY  POWER  & LIGHT  COMPANY 


230 


20  Mo.  P.S.C.  3d 


once  all  the  costs  are  in:  it  was  constructed  during  a chaiienging 
economic  ciimate  and  finished  within  three  months  of  the  originai  target 
date,  and  the  evidence  estabiishes  that  KCP&L  activeiy  managed  the 
latan  Project  and  put  the  proper  controis  in  piace.^''® 

Specific  Disaiiowances  Proposed  by  Staff 

ALSTOM  1 Settiement  Agreement 

100.  A team  ied  by  KCP&L  that  inciuded  members  of  Burns  & 
McDonneii,  Kiewit  and  ALSTOM  determined  the  most  advantageous  Unit 
1 compietion  and  Outage  Scheduie  was  “the  Tiger  Team  Scheduie.”^"^"^ 

101.  The  Tiger  Team  uitimateiy  recommended  an  extension 
to  the  Unit  1 Outage  to  a duration  of  seventy-three  (73)  days  and  a deiay 
to  the  start  of  the  Unit  1 Outage  by  approximateiy  one  month  (the  “Tiger 
Team  Scheduie”). 

102.  Impiementation  of  this  scheduie  wouid  have  a financiai 
impact  on  ALSTOM  for  which  it  was  entitied  to  be  compensated  under 
the  Contract.  KCP&L  needed  ALSTOM  to  agree  to  extend  the  Unit  1 
Outage  in  accordance  with  the  Tiger  Team  Scheduie. 

103.  ALSTOM  agreed  to  a series  of  specific  interim  dates 
caiied  “construction  turn-over”  (“CTO”)  dates  to  ensure  timeiy  compietion 
of  ALSTOM’S  work. 

104.  KCP&L  recognized  that  since  it  had  entered  into  the 
Contract  with  ALSTOM  at  the  end  of  2006,  the  compiexity  of  the  work  on 
the  latan  Unit  1 Outage  had  increased  significantiy  as  KCP&L 
recognized  the  opportunity  to  use  this  outage  to  optimize  the  unit’s 
performance  and  reduce  future  performance  risk.  The  added  Unit  1 
Outage  scope  inciuded:  (1)  economizer  surface  area  addition,  necessary 
for  the  Unit  1 SCR  instaiiation;  (2)  instaiiation  of  turning  vanes  in  the 
existing  ductwork;  (3)  upgrades  and  repiacement  of  the  DCS  controis;  (4) 
refurbishment  of  the  submerged  and  dry  fiight  conveyors;  and  (5) 
addition  of  the  iow  NOx  burners.  In  addition.  Tiger  Team  1 was 
concerned  about  the  DCS  change  out,  which  creates  added  risk  to  the 
unit’s  start-up.  These  additions  added  to  the  work  ALSTOM  had  to 
compiete  within  the  time  frame  of  the  outage  as  weii  as  added  to  the 
generai  congestion  in  reiativeiy  tight  spaces.  Additionaiiy,  despite  the 
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Project  Team’s  efforts,  there  were  a number  of  open  commercial  and 
technical  issues  that  could  not  be  resolved  at  the  Project  level.  The 
potential  impacts  from  these  unresolved  issues  were  beginning  to 
manifest  themselves  and  it  was  clear  that  KCP&L  would  not  be  able  to 
resolve  them  without  executive-level  involvement.  The  Ouarterly 
Reports  submitted  to  Staff  from  the  1st  and  2nd  quarter  of  2008  reflect 
these  discussions  with  ALSTOM’s  management  and  KCP&L’s  approach 
to  these  issues. 

105.  Staff  has  proposed  two  disallowances  based  upon  the 
ALSTOM  Unit  1 Settlement  Agreement.^"*® 

106.  The  proposed  adjustments  are  based  upon  two  separate 
items:  1)  the  actual  amount  paid  to  ALSTOM  under  the  Settlement 
Agreement;  and  2)  Staffs  calculation  of  alleged  “foregone”  liquidated 
damages. 

107.  With  respect  to  both  proposed  disallowances,  Staff  has 
failed  to  “raise  a serious  doubt”  that  would  override  the  presumption  of 
prudence.  Mr.  Hyneman  testified  that  Staffs  reasoning  for  disallowing 
the  costs  of  the  Unit  1 Settlement  Agreement  was  not  because  the 
decision  to  enter  into  the  Settlement  Agreement  by  KCP&L  was 
imprudent,  but  because  it  was  “inappropriate”  to  charge  the  cost  of  the 
Settlement  to  rate  payers. By  making  no  determination  on  prudence, 
Staff  has  not  overcome  the  presumption  of  prudence  afforded  to  KCP&L 
with  respect  to  this  expenditure,  as  it  has  failed  to  raise  a serious  doubt 
as  to  the  prudence  of  the  cost  of  the  ALSTOM  Settlement  Agreement. 

ALSTOM  Unit  1 Settlement  Amount 

108.  As  an  initial  matter.  Staff  has  failed  to  raise  a serious 
doubt  which  would  defeat  the  presumption  of  prudence  afforded  to 
KCP&L.  In  its  pre-filed  testimony  and  November  2010  Report,  Staffs 
reasoning  for  its  proposed  disallowance,  that  “Staff  is  not  convinced  that 
ALSTOM’s  claims  against  KCP&L  were  not  the  fault  of  KCP&L’s  project 
management,  raising  the  question  of  KCP&L’s  prudence  and  whether 
KCP&L’s  ratepayers  should  be  responsible  for  these  costs. 

109.  However,  Staff  has  admitted  that  it  currently  does  not 
have  an  opinion  about  the  prudence  of  KCP&L’s  decision  to  enter  into 
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the  settlement. 

110.  Furthermore,  neither  in  Staffs  November  2010  Report, 
nor  in  its  prefiied  or  hearing  testimony  does  Staff  provide  any 
substantive,  competent  evidence  that  the  amounts  paid  by  KCP&L  were 
due  to  the  fauit  of  KCP&L’s  project  management.  In  fact.  Staffs  only 
evidence  is  simply  a complaint  that  “KCP&L  made  no  attempt  to  quantify 
the  costs  that  may  have  been  caused  by  its  own  project  management 
team  or  the  owner-engineering  firm  it  hired.  Burns  & McDonnell 
(“B&McD”),  or  any  other  latan  1 contractor  or  subcontractor.”^^"* 

111.  Staff  has  not  provided  any  evidence  that  the  amounts 
paid  to  ALSTOM  under  the  settlement  were  caused  by  B&McD  or  any 
other  latan  1 contractor  or  subcontractor.*^^ 

112.  Using  the  management  tools  available  to  it,  such  as  the 
schedule,  KCP&L  could  see  when  the  contractors  were  not  performing 
as  expected.  KCP&L  would  then  meet  with  the  contractors  weekly  and, 
when  necessary,  daily  to  resolve  any  coordination  issues  and  discuss 
ways  in  which  the  contractor’s  productivity  could  be  improved  and  the 
schedule  dates  met.*^® 

113.  Additionally,  KCP&L  set  up  a sophisticated  dispute 
resolution  process  with  ALSTOM  so  that  it  could  ensure  that  it  received 
the  best  deal  possible  for  itself  and  its  customers.*®^ 

114.  KCP&L  organized  and  participated  in  several  facilitation 
sessions  with  a nationally-renowned  mediator  in  order  to  help  find 
solutions  and  remediation  plans  to  help  get  the  project  back  on  track.*®® 

Unit  1 Liguidated  Damages 

115.  Staff  is  arguing  that  an  additional  adjustment  based  on 
KCP&L’s  alleged  choice  to  forego  liquidated  damages  for  ALSTOM’s 
Guaranteed  Unit  1 Provisional  Acceptance.*®® 

116.  Under  Missouri  Law,  the  term  “liquidated  damages” 
refers  to  “that  amount  which,  at  the  time  of  contracting,  the  parties  agree 
shall  be  payable  in  the  case  of  breach.”*®® 


*®®  Tr.  at  2768. 
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117.  Under  ALSTOM’s  original  Contract,  KCP&L  would  be 
entitled  to  collect  liquidated  damages  from  ALSTOM  on  Unit  1 only  if 
ALSTOM  was  unable  to  meet  its  “Provisional  Acceptance  Date” 
(otherwise  known  as  the  “in-service  date”)  for  Unit  1 as  required  by  the 
Contract.  The  Unit  1 Provisional  Acceptance  Date  in  the  ALSTOM 
Contract  was  December  16,  2008.^®^ 

118.  This  means  that  KCP&L  was  not  entitled  to  collect 
liquidated  damages  until  after  that  date  had  passed.  KCP&L  and 
ALSTOM  negotiated  the  Unit  1 Settlement  Agreement  in  the  first  half  of 
2008  and  it  was  executed  on  July  1 8,  2008,  several  months  before  any 
breach  could  be  declared  or  any  liquidated  damages  had  accrued.  Once 
KCP&L  and  ALSTOM  entered  into  the  Settlement  Agreement  and 
agreed  to  modify  the  Provisional  Acceptance  date,  any  discussion  about 
what  KCP&L  “could  have”  potentially  collected  under  the  original 
December  2008  contractual  date  is  highly  speculative,  and  completely 
unrealistic.  A contractor  is  not  going  to  attempt  to  meet  (much  less 
spend  additional  money  to  meet)  a contractual  date  that  is  no  longer 
valid. 

119.  Two  events  occurred  that  show  that  even  if  ALSTOM 
had  been  late  in  completing  its  Unit  1 work,  KCP&L  would  not  have  been 
able  to  collect  liquidated  damages. These  events  were  the 
economizer  casing  repair  and  the  turbine  rotor  repair. 

120.  During  the  Unit  1 Outage,  the  construction  team 
discovered  a latent  defect  in  the  economizer  casing.  This  defect  and  the 
necessary  repairs  impacted  the  duration  of  the  Unit  1 Outage  by  thirty- 
two  (32)  days.^®'^ 

121.  Additionally,  during  the  start-up  after  the  Unit  1 Outage, 
a vibration  event  with  the  turbine  caused  an  additional  delay  to  start-up 
of  the  Unit.^®® 

122.  The  effect  of  the  economizer  incident  and  the  turbine 
would  have  made  it  impossible  for  ALSTOM  to  achieve  its  contractual 
dates  (and  even  pushed  out  the  revised  dates  under  the  Settlement 
Agreement).  These  two  events  added  additional  time  to  the  schedule, 
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for  which  ALSTOM  was  not  responsible.^®® 

123.  As  a result,  ALSTOM  would  have  been  entitled  to  an 
adjustment  of  its  contractual  Provisional  Acceptance  Date  and  KCP&L 
would  not  have  been  able  to  impose  liquidated  damages  on  ALSTOM. 
Accordingly,  the  evidence  in  KCP&L’s  prefiled  testimony  and  at  the 
evidentiary  hearing  demonstrate  that  ALSTOM  achieved  the 
contractually  modified  Guaranteed  Unit  1 Provisional  Acceptance  Date 
and  liquidated  damages  did  not  apply. 

ALSTOM  Unit  2 Settlement  Agreement  Adjustment 

Incentive  Payments 

124.  Staff  argues  that  KCP&L  should  not  be  entitled  to 
recover  any  amounts  it  paid  to  ALSTOM  under  the  Unit  2 Settlement 
Agreement.  Staff  revised  the  amount  of  its  disallowance  from  the 
November  2010  Report  to  the  total  amount  KCP&L  paid  ALSTOM  under 
the  terms  of  the  Settlement  Agreement.  KCP&L’s  witnesses  provided 
extensive  detail  regarding  the  circumstances  surrounding  the  ALSTOM 
Unit  2 Settlement  Agreement,  including  Mr.  Downey,  Mr.  Roberts  and  Dr. 
Nielsen. ^®^ 

125.  There  were  two  main  reasons  KCP&L  decided  to  enter 
into  a Settlement  Agreement  with  ALSTOM.  First,  ALSTOM  had 
presented  KCP&L  with  a significant  delay  claim  based  primarily  on 
weather  delays  that  needed  to  be  resolved.  Regardless  of  whether 
ALSTOM’S  claim  had  merit,  defending  against  the  claim  would  be  both 
expensive  and  time  consuming.^®® 

126.  Additionally,  it  would  have  mired  the  KCP&L  and 
ALSTOM  project  teams  in  a commercial  dispute  at  a time  when  it  was 
important  for  the  focus  to  be  on  cooperatively  completing  the  project. 
Second,  Kiewit  had  told  KCP&L  that  it  would  cost  a substantial  amount 
for  Kiewit  to  be  able  to  support  the  dates  in  ALSTOM’s  schedule.^®® 

127.  The  Commission  finds  that  the  value  for  the  benefits 
KCP&L  received  exceeded  the  amount  of  incentive  payments. 

128.  KCP&L  considered  and  balanced  both  cost  and 
schedule  in  creating  a revised  schedule  and  fostering  cooperation 


^®®  Id.  at  59-60. 
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between  the  main  contractors. 

129.  Based  upon  a prudence  analysis,  KCP&L’s  decision  to 
enter  into  the  ALSTOM  Unit  2 Settlement  Agreement  was  a prudent 
decision  when  looking  at  the  circumstances  known  by  KCP&L  at  the  time 
the  decision  was  made. 

Unit  2 Liguidated  Damages 

130.  In  his  true-up  testimony,  Mr.  Hyneman  alleges,  “Since 
Alstom’s  performance  compared  to  contractual  requirements  were  [sic] 
likely  the  cause  of  some  if  not  most  of  these  incremental  costs,  KCP&L 
should  have  assessed  and  collected  these  costs  from  Alstom  under  the 
liquidated  damages  provision  of  the  Alstom-KCP&L  contract.  KCP&L 
decided  not  to  make  such  an  assessment.  If  Alstom’s  performance  did 
not  meet  its  contract  requirements  and  failed  to  protect  itself  from  such 
performance  by  taking  advantage  of  its  rights  under  its  contract  with 
Alstom,  KCP&L  was  unreasonable  / inappropriate  in  its  conduct  and 
should  bear  the  costs  incurred. 

131.  Mr.  Hyneman’s  testimony  is  transparently  based  on 
speculation  and  hindsight  and  reveals  that  Staff  has  not  performed  any 
analysis  of  KCP&L’s  prudence  regarding  its  decision  to  engage  in  the 
Settlement  Agreement  with  ALSTOM.  Mr.  Hyneman  also  states,  “If 
some  or  all  of  the  delay  in  project  completion  was  not  the  fault  of 
ALSTOM,  KCP&L  should  determine  who  was  at  fault  and  hold  that  entity 
(including  itself)  responsible  for  these  incremental  latan  Project  costs. ’’^  ® 
Mr.  Hyneman  clearly  admits  that  he  does  not  know  the  basis  of  this 
agreement,  or  whether  ALSTOM,  KCP&L  or  anyone  else  for  that  matter 
was  “at  fault.” 

132.  As  stated,  the  circumstances  surrounding  the  ALSTOM 
Unit  2 Settlement  Agreement  and  KCP&L’s  analysis  of  the  agreement 
are  discussed  in  detail  by  several  KCP&L  Company  witnesses,  including 
Mr.  Downey,  Mr.  Roberts  and  Dr.  Nielsen. 

133.  It  is  mere  hindsight  to  imply  that  KCP&L  could  have  but 
did  not  assess  liquidated  damages.  KCP&L’s  witnesses  provided 
competent  evidence  that  the  Unit  2 Provisional  Acceptance  date  was 
subsequently  revised  from  the  original  contract  date.^^^ 


Ex.  KCP&L  22,  p.  40. 
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134.  Because  Staffs  proposed  disallowance  is  a calculation 
regarding  what  KCP&L  “could  have”  potentially  collected  had  the  original 
contractual  date  of  June  1,  2010  remained  in  effect,  the  disallowance  is 
not  only  highly  speculative  but  factually  irrelevant. 

135.  Staff  states  that  there  was  no  evidence  of  KCP&L’s 
analysis  quantifying  the  events  associated  with  the  Unit  1 ALSTOM 
Settlement  Agreement. 

136.  However,  the  record  establishes  that  KCP&L  has 
provided  Staff  with  all  necessary  documents  related  to  the  ALSTOM  Unit 
1 Settlement  and  that  the  agreement  was  prudent.  Staff  had  access  to 
KCP&L  project  management  and  senior  project  staff,  and  KCP&L  has 
filed  extensive  testimony  regarding  this  issue  in  File  No.  ER-2009-0089 
(“0089  Case”).^^® 

137.  KCP&L  has  put  forth  credible  testimony  of  industry 
experts  such  as  Dr.  Nielsen  and  Mr.  Roberts  who  have  testified  that  the 
ALSTOM  Unit  1 Settlement  was  a prudent  expenditure  on  the  part  of 
KCP&L,  and  KCP&L  witnesses  who  testified  as  to  the  detailed  evaluation 
that  was  performed. 

138.  The  evidence  establishes  that  KCP&L  fully  evaluated  the 
benefits  and  risks  associated  with  the  ALSTOM  Unit  1 Settlement 
Agreement.  The  evidence  establishes  that  KCP&L’s  decision  to  settle 
with  ALSTOM  was  prudent  in  light  of  all  of  the  circumstances  and 
information  known  to  KCP&L’s  senior  management  at  the  time. 

139.  Mr.  Hyneman  also  alleges,  “Since  Alstom  did  not  obtain 
Provisional  Acceptance  of  latan  Unit  2 until  September  23,  2010  when  it 
was  required  by  contract  to  obtain  this  project  milestone  on  June  1, 
2010.  Because  of  this  delay  in  project  completion,  KCPL  incurred  costs 
and  harm.”^®° 

140.  This  is  the  identical  argument  that  Staff  advances  in 


See  Ex.  KCP&L  112,  p.  6;  Ex.  KCP&L  22,  p.  36-38;  Ex.  KCP&L  19,  p.  58-60;  Ex. 
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Outage  and  the  Tiger  Team  Schedule  and  describing  meeting  with  the  MPSC  Staff  that 
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Staffs  Report  regarding  the  “forsaken”  liquidated  damages  on  the  latan 
Unit  1 Project,  and  will  be  rejected  for  the  same  reasons  KCP&L’s 
witnesses  have  previously  articulated.^®^ 

141 . Although  KCP&L  technically  declared  that  ALSTOM  met 
the  Provisional  Acceptance  Date  on  September  23,  2010,  it  could  have 
done  so  much  earlier,  but  chose  not  to  for  valid  commercial  reasons: 

Technically,  KCP&L  could  have  declared  that  ALSTOM 
had  achieved  Provisional  Acceptance  on  this  date,  but 
chose  to  rely  on  some  technical  language  in  the  Contract 
so  that  KCP&L  could  wait  until  after  ALSTOM  could 
show  that  the  unit  could  be  started  up  with  no  problems 
after  an  extended  outage.  This  was  to  ensure  that  there 
were  no  latent  problems  in  ALSTOM’s  work  before 
KCP&L  released  ALSTOM  from  liability  for  liquidated 
damages.  As  a result,  KCP&L  considers  the  “commercial 
operation”  date  (the  definition  on  which  Provisional 
Acceptance  is  based)  of  the  latan  Unit  2 plant  to  be 
August  26,  2010,  or  67  days  earlier  than  ALSTOM’s 
[revised]  contractual  date.  It  is  important  to  note  that 
KCP&L  has  always  targeted  Provisional  Acceptance  for 
the  Project  in  the  “Summer  of  2010”,  which  was 
achieved.  KCP&L  does  not  consider  the  latan  Project  to 
have  been  “late.”^®® 

142.  Because  Staffs  proposed  disallowance  is  a calculation 
regarding  what  KCP&L  “could  have”  potentially  collected  had  the  original 
contractual  date  of  June  1 , 201 0 remained  in  effect,  the  disallowance  is 
not  only  highly  speculative  but  factually  irrelevant.  ALSTOM  was  not 
required  to  nor  would  it  have  any  reason  to  attempt  to  meet  (much  less 
spend  additional  money  to  meet)  a contractual  date  that  is  no  longer 
valid. ^®® 

Schiff  Hardin  LLP  Adjustments  - latan 

143.  Schiff  Hardin  brought  value  to  the  latan  Project,  from  the 
initial  setup  of  the  commercial  strategy  and  strategic  schedule,  the 
negotiation  of  the  latan  Project’s  contracts  through  the  Project  itself,  all 


Ex.  KCP&L  112,  p.  5-12;  Ex.  KCP&L  22,  pp.  36-38;  Ex.  KCP&L  19,  pp.  59-60;  Ex. 
KCP&L  51 , pp.  1 1 -1 2;  Ex.  KCP&L  46,  pp.  266-  268;  Ex.  KCP&L  205,  p.  59. 

^®®  Ex.  KCP&L  112,  pp.  10-11. 

^®®  Id.  at  6;  Ex.  KCP&L  22,  pp.  36-38;  Ex.  KCP&L  19,  pp.  58-60;  Ex.  KCP&L  51,  pp.  11-12; 
and  Ex.  KCP&L  46,  pp.  266-268. 
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the  while  providing  KCP&L’s  senior  management  team  information  it 
needed  to  oversee  the  latan  Project’s  management.^®"* 

144.  He  is  not  an  attorney  himself,  and  has  not  presented  any 
evidence  that  he  has  ever  contracted  for  legal  services  at  any  point  in  his 

1 85 

career. 

145.  Mr.  Hyneman  admits  that  he  is  not  an  expert  at 

evaluating  the  quality  of  legal  work  and  he  is  not  offering  an  opinion  as  to 
the  quality  of  Schiffs  work  on  the  latan  Project.  *®® 

146.  KCP&L’s  procedures  do  not  require  that  all  services  are 
subjected  to  a competitive  bidding  process.*®^ 

147.  Moreover,  there  was  considerable  vetting  of  Schiff 

Hardin  and  their  fees,  not  just  at  the  outset  of  the  Project  but  also  as  the 
Project  progressed.*®® 

148.  KCP&L’s  decision  to  utilize  Schiff  Hardin  was  well 

considered  on  the  basis  of  a vetting  of  both  the  needs  for  a firm  of  this 
type  and  the  Schiff  Hardin’s  unique  set  of  qualifications,  and  KCP&L’s 
day-to-day  management  of  Schiff  Hardin’s  work  was  robust.*®® 

149.  Schiff  Hardin  only  performed  the  work  that  KCP&L 
requested  it  perform,  and  the  quality  of  their  work  and  their  advice  is  not 
being  questioned.*®® 

150.  If  only  hours  incurred  by  Schiff  Hardin  personnel  were 
considered,  then  the  statistics  would  reflect  latan  Oversight  (32%),  latan 
Project  Control  (10%),  Contracts  (10%),  Contract  Administration  (46%) 
and  other  (2%).*  * 

Schiff  Hardin  LLP  Adjustments  - Spearville  2 Wind  Project 

151.  Mr.  Hyneman  also  provides  insufficient  evidence  to  raise 
a serious  doubt  regarding  KCP&L’s  prudence  in  utilizing  Schiff  Hardin’s 
services  for  the  Spearville  2 Wind  Project.*®® 

152.  The  bases  for  exclusion  of  Schiff  Hardin’s  fees  is  Mr. 


1 R4 

Ex.  KCP&L  8,  pp.  22-23;  Ex.  KCP&L  22,  p.  6;  Ex.  KCP&L  25,  p.  16,  Ex.  KCP&L  19,  p. 
5;  Ex.  KCP&L  6,  p.  2. 

*®®  Tr.  at  2589. 

*®®  Tr.  at  2649-50. 

*®^  Ex.  KCP&L  8,  pp.  20-21. 

*®®  Tr.  at  1436-37. 
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Tr.  at  1439-41. 

*®°  Tr.  at  1644;  Ex.  KCP&L  1203,  p.  82. 

*®*  Ex.  KCP&L  8,  p.  31. 

*®®  Ex.  KCP&L  112,  pp.  13-15. 
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Hyneman’s  concerns  raised  regarding  Schiff  Hardin’s  soie  source  award 
for  work  on  the  latan  Project 

153.  KCP&L  has  demonstrated  that  using  Schiff  Hardin  to 
provide  iegai  services,  whether  on  this  work  or  the  latan  Project,  was 
prudent  because  of  Schiff  Hardin’s  quaiifications  to  perform  such  work.^®"^ 

154.  Additionaiiy,  Schiff’s  services  directiy  contributed  to  the 
successfui  compietion  of  the  Spearviiie  2 project  and  were  cost 
effective.^®® 

155.  Schiff’s  services  resoived  a compiicated  contract  dispute 
invoiving  32  wind  turbines  at  a very  iow  cost  and  with  Schiff’s  assistance, 
the  project  was  constructed  on  time  and  on  budget.^®® 

156.  Second,  Staff  offers  no  evidence  to  support  its 
recommended  disaiiowance.  Staff  did  not  evaiuate  the  nature  or  extent 
of  the  services  that  Schiff  Hardin  provided  on  the  Spearviiie  2 Project. 
Simiiariy,  Staff  offers  no  testimony  regarding  the  typicai  range  of  iegai 
fees  associated  with  conducting  a mediation.  As  stated.  Staff  reiies 
soieiy  on  its  aiiegations  regarding  the  impropriety  of  soie  sourcing  iegai 
services  for  the  latan  Project  as  its  basis  to  support  a disaiiowance  for 
services  performed  on  an  entireiy  different  project.^®^ 

157.  Finaiiy,  Staff’s  position  that  the  portion  of  fees  not 
exciuded  is  the  “ievei  of  charges  [necessary]  to  this  type  of  project”  is 
compieteiy  without  basis. ^®® 

Puiiman  Adjustment 

158.  Puiiman  was  a contractor  on  the  latan  Construction 
Project  and  part  of  its  duties  was  to  instaii  the  new  chimney  iiner.^®® 

159.  Aithough  Staff  inciudes  in  Scheduie  1-1  of  its  November 
2010  Report  two  proposed  disaiiowances  reiated  to  Puiiman,  the 
Chimney  contractor,  there  is  no  expianation  anywhere  in  Staff’s 
November  2010  Report  as  to  Staff’s  evaiuation  of  these  costs  or  why 
they  have  been  deemed  to  be  imprudent. 

160.  Staff’s  argument  that  a statement  in  the  Kiewit 
Recommendation  to  Award  Letter  that  “Puiiman’s  Performance  on  the 


1 QR 

Ex.  KCP&L  308  HC,  pp.  14-16. 

^ ®'^  Ex.  KCP&L  8,  pp.  20-21 ; Tr.  pp.  496-503,  1 436-37,  1 439,  1 441 , 1 644,  1 860-62. 

^®®  Tr.  at  4618. 

196  „ . , 

See  id. 

^®^  Ex.  KCP&L  308,  pp.  14-16. 

^®®  Id.  at  16. 

^®®  Ex.  KCP&L  250,  p.  8. 
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Project  was  well  below  expectations”  does  not  explain  why  Staff  would 
disallow  the  costs  to  put  a performance  bond  in  place,  nor  is  there  any 
analysis  that  identifies  1)  how  KCP&L  had  Pullman’s  performance  within 
its  control;  or  2)  how  KCP&L  acted  imprudently  that  led  to  the  disallowed 
costs.  By  its  silence,  Staff  has  not  created  a “serious  doubt”  as  to  these 
expenditures.  Thus,  Staff  has  not  created  a “serious  doubt”  as  to  these 
expenditures  and  base  upon  a prudence  analysis,  KCP&L’s  payments  to 
Pullman  are  deemed  to  be  prudent. 

Severance  Adjustment 

161.  The  sole  basis  for  Staffs  disallowance  is  the 
Commission’s  “recent”  decision  in  2006  that  severance  costs  should  not 
be  recovered  from  rate  payers. 

162.  However,  the  Commission  finds  that  severance  costs  in 
this  case  are  an  ongoing  cost  KCP&L  incurs  to  serve  its  customers. 

Affiliate  Transaction 

163.  Staff  has  proposed  a disallowance  for  costs  incurred  by 
KCP&L’s  affiliate.  Great  Plains  Power  (“GPP”)  for  work  performed  that 
was  ultimately  used  as  a part  of  the  development  of  the  latan  Unit  2 
project.  As  cited  by  Staff  in  its  November  2010  Report,  KCP&L  identified 
the  work  performed  as  pertaining  to  “environmental  permitting  and 
engineering  which  defined  the  project  scope  and  plant  design. 

164.  Staffs  simply  states  that  it  “was  not  convinced  that  the 
costs  incurred  by  GPP  in  its  nonregulated  activities  were  necessary  for 
the  construction  of  latan  2.”  However,  Staffs  November  2010  Report 
does  not  identify  the  reasons  for  this  belief,  nor  does  it  provide  any  sort 
of  prudence  analysis  of  the  costs  incurred. As  a result.  Staff  has  not 
raised  a serious  doubt  as  to  the  prudence  of  these  costs  that  can 
overcome  the  presumption  of  prudence  afforded  to  KCP&L.  Based  upon 
a prudence  analysis,  the  affiliate  transactions  were  prudent  when  looking 
at  the  circumstances  known  by  KCP&L  at  the  time  the  decision  was 
made. 

165.  The  use  of  existing  GPP  development  work  resulted  in  a 
substantial  reduction  in  schedule  and  additional  costs  that  would  had  to 
have  been  recreated  or  incurred  going  forward. 


See  Staff’s  Initial  Brief  at  pp.  46-47. 
Ex.  KCP&L  23  (NP),  p.  4. 

See  Ex.  KCP&L  205,  p.  51 . 

Id. 

Ex.  KCP&L  113,  p.  15. 
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166.  The  site  where  GPP  began  the  development  of  its 
generation  facility  became  the  site  that  is  known  as  the  latan  2 
generation  facility.  Work  that  had  already  been  completed  by  the  GPP 
subsidiary  regarding  initial  environmental  permitting  and  engineering  was 
applicable  and  beneficial  to  the  development  of  latan  2.^°^ 

167.  It  would  not  have  been  in  the  best  interest  of  rate  payers 
to  recreate  the  work  and  delay  schedule  simply  due  to  the  fact  that  the 
initial  development  of  latan  2 generation  facility  began  with  the  GPP 
subsidiary.^®® 

168.  As  far  as  the  affiliate  transaction  rule  (4  CSR  240- 
20.01 5(2)(A),  the  rule  requires  that  the  compensation  to  GPP  be  the 
lower  of  the  fair  market  price  or  the  cost  to  provide  the  services  for  itself. 
In  this  case,  it  would  have  been  of  no  value  to  complete  a market  review 
of  what  it  would  cost  to  do  an  environmental  permitting  and  engineering 
study  at  the  time  of  purchase  of  the  GPP  work  as  the  study  was  being 
purchased  at  cost.^°^ 

169.  The  Companies  agree  that  they  were  in  error  for  not 
reporting  the  transaction  in  the  annual  affiliate  transaction  report. 
However,  this  reporting  failure  does  not  change  the  fact  that  certain 
environmental  and  engineering  needed  to  take  place. 

Additional  AFUDC  Due  to  latan  1 Turbine  Start-Up  Failure 

1 70.  Staff  has  not  proposed  an  adjustment  for  the  costs  of  the 
turbine  trip.  AFUDC  costs  are  a component  of  the  project’s  total  costs 
and  the  turbine  work  was  required  to  return  latan  Unit  1 and  the  AQCS 
environmental  upgrades  to  service.^®® 

171.  In  Staffs  November  3 report.  Staff  made  an  adjustment 
regarding  AFUDC  costs  incurred  on  the  latan  1 AQCS  project  during  the 
outage  associated  with  the  turbine  trip.  Staffs  rationale  was  “it  is  Staffs 
belief  that  the  increase  in  AFUDC  accrued  during  the  33-day  delay 
should  be  removed  from  plant  balance  of  the  latan  1 AQCS  and  charged 
to  the  work  order  capturing  the  costs  for  the  turbine  trip.’’®^® 

172.  The  turbine  work  (including  new  rotor  installation, 
replacement  of  low  pressure  sections  to  increase  output,  reworking  of 
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Id. 

Id.  at  16. 

Id.  at  16. 

Id.  at  15. 

See  KCP&L/GMO’s  Initial  Brief  at  HI  93. 

Ex.  KCP&L  205,  p.90;  Ex.  KCP&L  201 , p.  1 24;  Ex.  KCP&L  1 1 3,  p.  1 0. 
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turbine  spindle  in  or  to  support  the  performance  of  the  new  AOCS 
equipment)  was  required  to  support  the  Unit  1 AOCS  retrofit  project.^^^ 

173.  Staff  has  not  proposed  any  disallowance  associated  with 
the  turbine  trip  work,  but  attempts  to  penalize  the  Companies  for  the 
turbine  failure  by  not  allowing  the  AFUDC  costs  incurred  on  the  latan  1 
AOCS  project  costs  during  the  outage  associated  with  this  work. 
AFUDC  costs  are  a component  of  the  construction  projects  total  costs 
and  shall  not  be  disallowed  when  costs  associated  with  prudent  work 
required  to  return  the  unit  to  service  have  not  been  proposed  to  be 
disallowed. 

Advanced  Coal  Credit  AFUDC  Adjustment 

174.  Staff  argues  that  since  from  2007  to  2009,  KCP&L  had  a 
free  source  of  cash  from  Section  48  advanced  coal  investment  credits,  it 
had  access  to  free  cash  flow  to  offset  the  financing  costs  for  the 
construction  of  latan  2.^'^ 

175.  Staffs  free  cash  flow  position  is  unsupported  and 
unfounded  as  it  attempts  to  impute  a cost  savings  that  does  not  exist  and 
ratepayers  will  receive  the  benefits  of  the  advanced  coal  investment  tax 
credits  over  time.  As  explained  by  Company  witness  Ives,  the  borrowing 
or  financing  costs  of  KCP&L  and  GPE  did  not  increase  as  a result  of 
GPE  not  utilizing  the  advanced  coal  investment  tax  credits  in  2008  and 
2009.^^'^ 

AFUDC  Accrued  on  Staffs  Proposed  Disallowances 

176.  Staff  has  calculated  the  AFUDC  value  associated  with 
each  of  the  proposed  construction  cost  disallowances  detailed  in  the 
Staffs  “Construction  Audit  and  Prudence  Review”  report  of  the  latan 
Construction  Project  which  was  filed  on  November  3,  2010,  as  updated 
on  Schedule  1 to  Staff  witness  Hyneman’s  true-up  direct  testimony.^^^ 
AFUDC  and  carrying  costs  related  to  any  specific  adjustment  should 
follow  that  adjustment. 

JLG  Accident  Adjustment 

177.  Staff  believes  that  KCP&L  was  unreasonable  for 
executing  the  JLG  Settlement  Agreement. 


See  Ex.  KCP&L  19,  p.  61. 

See  Ex.  KCP&L  113,  p.  11. 
See  Staff’s  Initial  Brief  at  p.  77. 
Ex.  KCP&L  113,  p.  13. 

W.atS. 

Ex.  KCP&L  205,  p.  46. 
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178.  KCP&L  and  ALSTOM  chose  to  escalate  this  issue  for 
resoiution  as  part  of  a broader  commerciai  strategy,  and  that  this  issue 
was  one  of  severai  that  KCP&L  and  ALSTOM  uitimateiy  resoived  in  this 

217 

manner. 

179.  In  its  November  2010  Report,  Staff  has  faiied  to  raise  a 
serious  doubt  as  to  the  prudence  of  KCP&L’s  settiement  of  the  JLG 
accident  costs.  Based  upon  a prudence  anaiysis,  KCP&L’s  decision  to 
settie  ALSTOM’S  JLG  ciaim  was  a prudent  decision  when  iooking  at  the 
circumstances  known  by  KCP&L  at  the  time  the  decision  was  made. 

May  23,  2008  Crane  Accident  Adjustment 

1 80.  On  May  23,  2008,  one  of  the  iargest  mobiie  cranes  in  the 
worid,  a Manitowoc  18000  crane,  coiiapsed  whiie  performing  an 
unioaded  test  iift  on  the  latan  Project  (the  “Crane  Incident”).  As  a resuit 
of  the  coiiapse,  one  person  was  kiiied  and  others  were  injured. 

1 81 . KCP&L’s  EPC  Contractor,  ALSTOM,  was  responsibie  for 
the  operation  of  the  crane  at  the  time  of  the  incident.^^® 

182.  In  Staff’s  November  2010  Report,  Staff  disallowance  is 
based  on  a meeting  that  Staff  had  with  KCP&L,  and  Staff’s  “impression” 
regarding  KCP&L’s  expected  future  recovery  of  the  costs  associated  with 
the  Crane  Incident.®®® 

183.  Staff  admits  that  it  has  not  done  a detailed  review  of 
project  costs  to  determine  if  the  charges  are  accurate  and  complete, 
even  though  many  of  these  charges  were  incurred  by  KCP&L  over  two 
years  ago.®®^ 

184.  Staff  has  failed  to  raise  a serious  doubt  as  to  the 
prudence  of  these  expenditures.  Based  upon  a prudence  analysis, 
KCP&L’s  decision  to  take  swift  action  immediately  after  the  Crane 
Incident  on  the  latan  Site  was  a prudent  decision  when  looking  at  the 
circumstances  known  by  KCP&L  at  the  time  the  decision  was  made. 

185.  The  Commission  finds  that  the  costs  incurred  by  KCP&L 
due  to  the  Crane  Incident  were  prudently  incurred.®®® 

Cushman  Project  Management  Rate  Adjustment 

186.  Staff’s  proposed  disallowance  for  a rate  adjustment 


®^^  Ex.  KCP&L  19,  pp.  54-55. 
®^®  Ex.  KCP&L  22  (NP),  p.  14. 
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®®°  Ex.  KCP&L  205,  p.  41 . 
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®®®  Ex.  KCP&L  22,  pp.  23-24. 
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relating  to  Mr.  Cushman’s  fees  was  based  on  an  assessment  that  Mr. 
Cushman’s  fees  were  unreasonable. 

187.  Cushman  was  hired  to  develop  processes  and 
procedures  for  the  latan  Project  including  the  Project  Execution  Plan 
(“PEP”).  Mr.  Cushman  is  highly  respected  in  the  industry  and  had  a 
proven  track  record  with  KCP&L  from  Hawthorn. 

188.  KCP&L  evaluated  the  costs  for  Cushman’s  specialized 
services  and  determined  that  the  costs  were  reasonable. 

Adjustment  from  KCC  Staff  Audits 

189.  Staff  proposes  adjustments  in  the  amount  of  almost  $2 
million  based  on  a KCC  Staff  audit.  The  KCC  Staff  audit  is  not  before 
this  Commission  and  is  non-credible  hearsay.  The  fact  that  KCP&L 
decided  not  to  challenge  those  adjustments  in  its  Kansas  case  does  not 
in  and  of  itself  create  a serious  doubt  as  to  the  imprudence  of  those 
expenditures.  KCP&L  has  denied  that  those  expenditures  were 
imprudent.  Because  Staff  presented  no  evidence  of  imprudence,  the 
Commission  finds  the  costs  were  prudently  spent  on  the  Project.^^® 

Employee  Mileage  Charge  Adjustment 

1 90.  Employees  assigned  to  the  latan  Project  were  only  going 
to  be  travelling  to  latan  on  a temporary  basis. 

191.  To  require  employees  to  work  at  the  latan  project  site  on 
a temporary,  five-year  project  without  compensation  for  mileage  costs 
would  not  have  been  equitable  and  likely  would  have  been  viewed  as  a 
deterrent  to  working  on  the  latan  projects. 

Inappropriate  Charges  Adjustment 

192.  Staff  has  attached  Schedules  4 and  5 that  purport  to 
support  Staff’s  disallowances  for  the  inappropriate  charges.  However, 
the  Schedules  identify  only  $18,351  of  items  charged  to  Unit  2 that  Staff 
deemed  as  inappropriate.  Staffs  amount  for  the  proposed  disallowances 
are  only  “estimates”  which  are  wholly  arbitrary.^^  Staff  has  no  basis  for 
its  estimates,  and  as  a result,  they  will  be  disregarded  by  the 
Commission. 
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(“MR A”) 


Disallowances  Proposed  by  Missouri  Retailers  Association 

) 

latan  2 

193.  There  are  significant  portions  of  Mr.  Drabinski’s 
testimony  on  behaif  of  the  MRA  that  are  not  oniy  fiawed  from  a factuai 
and  anaiyticai  standpoint,  but  they  do  not  factor  in  any  way  in  Mr. 
Drabinski’s  actuai  recommendation  for  the  disaiiowance  of  $219  miiiion. 
These  inciude  Mr.  Drabinski’s  aiiegations  that: 

• Mr.  Drabinski’s  entire  “Piant  Comparison”  anaiysis, 
“Comparison  to  Trimbie  County  2”  and  “Anaiysis  of  Budgets 
and  Reforecasts”,  which  he  abandoned  in  exciusive  favor  of 
his  singie  recommended  $219  miiiion  disaiiowance.^^” 

• Any  measured  cost  “increase”  from  any  project  estimate 
prior  to  the  December  2006  Controi  Budget  Estimate, 
inciuding  Mr.  Drabinski’s  ciaim  that  a preiiminary  estimate 
prepared  in  January  2006  has  some  significance.^  ^ 

• Mr.  Drabinski’s  repeated  aiiegation  that  KCP&L  mismanaged 
the  Project  “eariy  on,”  which  he  defines  as  the  year  2006  to 
eariy  2007.  This  unsupported  opinion  based  in  hindsight 
conflicts  with  Mr.  Drabinski’s  testimony  that  KCP&L  pursued 
the  criticai  path  work  through  2006  with  great  success. 

• Mr.  Drabinski’s  aiiegation  that  Burns  & McDonneii  was  “iate” 
in  producing  criticai  drawings  is  compieteiy  contradicted  by 
the  fact  that  Burns  & McDonneii  compieted  the  foundation 
drawings  on  time  for  criticai  turnovers  to  ALSTOM  and 
Kiewit.  ”” 

• Mr.  Drabinski’s  hindsight-based  aiiegation  that  KCP&L’s 
decision  reiated  to  the  latan  Project’s  contracting 
methodoiogy,  i.e.  to  perform  the  latan  Project  on  a multiple 
prime  and  not  an  EPC  basis,  increased  the  Project’s  cost 
(i.e.,  EPC  vs.  Multi-Prime)  or  was  in  and  of  itself 
imprudent.^”'*  Drabinski  testifies,  “I  never  stated  that  the 
decision  to  use  a Multi-Prime  rather  that  an  EPC  approach 
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was,  in  itself,  imprudent.”^^^ 

• KCP&L  and  Kiewit  had  some  specious  deal  regarding  an 
artificially  low  contract  price. 

• KCP&L  made  an  untimely  decision  to  hire  Kiewit  as  the 
primary  Balance  of  Plant  (“BOP”)  contractor  at  a premium 
price;  as  explained  further  below,  Mr.  Drabinski  does  not 
know  how  to  quantify  this  alleged  premium. 

• The  “turbine  building  bust”  and  “the  cost  of  the  unintended 
consequences  of  the  decision  to  add  a de-aerator  to  the 
project.  Evidence  shows  that  the  cost  of  the  enlarged  turbine 
building  was  at  least  $106  million  and  perhaps  over  $200 
million.  This  was  part  of  the  reason  for  the  large  increase  in 
balance  of  plant  costs. Company  witness  Mr.  Meyer 
explains  that  while  the  Balance  of  Plant  work  increased  due 
to  design  maturation,  these  were  not  in  any  way  imprudent 
cost  increases,  as  Mr.  Drabinski  obliquely  asserts  without 
examination  of  the  facts. 

• The  cost  of  the  Balance  of  Plant  work  increased  from  “$350 
million  to  a billion  dollars  on  this  Project. 

• KCP&L  could  not  manage  a multi-prime  project,  a fact 
disputed  by  numerous  KCP&L  witnesses. 

• The  development  and  implementation  of  the  PEP  and  other 
project  tools  such  as  SKI  RE  were  untimely  and  increased 
Project  costs;  a fact  disputed  by  numerous  KCP&L 
witnesses  and  which  Mr.  Drabinski  never  ties  to  any 
disallowance.  The  contracts  used  for  the  major  contractors 
were  inadequate  in  that  these  contracts  did  not  adequately 
shift  risk  to  the  contractors  and  did  not  contain  a formulaic 
basis  for  calculating  loss  of  efficiency  change  orders. 
Mr.  Drabinski  never  cites  a single  sentence  in  any  contract 
that  was  employed  on  the  latan  Project,  yet  he  concludes 
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that  KCP&L  employed  “poorly  written  contracts”  because 
“every  time  a probiem  arose,  rather  than  being  abie  to  use 
the  contract  to  resoive  it,  they  went  to  a settiement.^"^^ 

• KCP&L  faiied  to  timeiy  impiement  expert  advice,  which  Mr. 
Roberts  thoroughiy  disputes. 

• KCP&L’s  pianned  construction  scheduie  was  compressed 
and  was  made  worse  by  KCP&L’s  faiiure  to  timeiy  hire  Burns 
& McDonneii  as  the  Owner’s  Engineer.^"^"' 

194.  Dr.  Nieisen  credibiy  addresses  Mr.  Drabinski’s  faiiure  to 
create  a nexus  between  KCP&L’s  aiieged  imprudent  actions  and  his 
proposed  disaiiowances  in  his  Rebuttai  Testimony.  Specificaiiy,  Dr. 
Nieisen  testifies: 

Pegasus-Giobai’s  examination  of  Mr.  Drabinski’s 
“Review  of  Purchase  Orders  and  Change  Orders” 
determined  that  Mr.  Drabinski  again  provided  no  nexus 
of  causation  between  any  unreasonabie  or  imprudent 
decision  or  action  by  KCP&L  and  specific  cost 
disaiiowance.  Mr.  Drabinski  simpiy  notes  that  its 
“anaiysis  was  in-depth  and  extremeiy  data  intensive” 
[Drabinski  Direct  Testimony  at  p.  204,  in.  11]  and  that 
based  on  that  anaiysis  it  ’’determined  if  aii  or  part  of  the 
cost  shouid  not  be  permitted  into  the  rate  base” 
[Drabinski  Direct  Testimony  at  p.  204,  in.  19  through  p. 

205,  in.  1].  Nowhere  in  Mr.  Drabinski’s  testimony  was 
there  a singie  statement  which  iinked  a specific 
Purchase  Order  or  Change  Order,  or  a part  of  a specific 
Purchase  Order  or  Change  Order,  to  any  decision  made 
or  action  taken  by  KCP&L  during  the  execution  of  the 
latan  Unit  2 project. 

195.  Mr.  Drabinski’s  Direct  Testimony  inciudes  four  separate 
methodoiogies  and  four  separate  potentiai  disaiiowance  caicuiations 
though  he  agreed  at  the  hearing  that  the  oniy  actuai  recommendation 
that  he  is  advancing  to  the  Commission  is  his  so  caiied  “Review  of  Initiai 
Purchase  Orders  and  Change  Orders.”^'*® 
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196.  Mr.  Drabinski  makes  only  a cursory  attempt  to  tie  a 
handful  of  the  proceeding  two-hundred  and  two  pages  of  his  Direct 
Testimony  to  this  final  section  of  his  actual  recommendation  to  the 
Commission.  On  one  hand,  Mr.  Drabinski  claims  that  his  recommended 
disallowance  is  tied  to  specific  Purchase  Orders  and  Change  Orders. 

197.  However,  he  described  his  method  of  choosing  the 
change  orders  that  make  up  his  recommended  disallowance  as  follows: 

How  you  come  up  with  the  allocation  of  imprudent  costs 
is  not  based  on  a specific  purchase  order,  but  based  on 
the  overall  testimony  that  shows  that  imprudent 
mismanagement  took  place,  costs  rose  beyond 
expectations  and  reasonable  levels  and,  therefore, 
certain  areas  warrant  adjustment.^'^® 

198.  15  major  flaws  are  apparent  in  Mr.  Drabinski’s 
analysis.®'*® 

1)  Drabinski  applied  an  erroneous  standard  for  prudence 
reviews. 

2)  Drabinski  finds  imprudence  as  a consequence  of  the 
results  attained  rather  than  evaluating  decisions  and  the 
decision  making  process,  causally  connecting  the 
allegations  and  then  properly  quantifying  the  impact. 

3)  Drabinski  improperly  asserts  that  Drabinski’s  opinion 
is  preferable  to  prudence  opinions  which  may  be  held  by 
the  Commission. 

4)  Drabinski  improperly  asserts  that  Drabinski’s  opinion 
is  preferable  to  KCP&L’s  management  decisions  and 
improperly  employs  hindsight  in  doing  so  rather  than 
evaluating  management  decisions  made  at  the  time. 

5)  Drabinski  did  not  perform  a prudence  audit,  but  rather, 
engaged  in  what  is  essentially  an  inappropriate  mixing  of 
construction  claims  approaches  and 
construction/financial  audit  approaches. 

6)  Drabinski  failed  to  recognize  the  latan  Project  as  a 
mega-project  and  thus,  failed  to  evaluate  the  latan 
Project  within  the  proper  context  of  that  definition. 

7)  Drabinski  used  selected  “sound  bites”  drawn  from 
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internal  audits  and  consultant  reports  performed  by  or  at 
the  request  of  KCP&L  to  support  Drabinski’s  assertion  of 
imprudence,  ignoring  information  from  those  audits 
which  runs  contrary  to  Drabinski’s  position  and  not 
presenting  these  selections  in  context,  including  the 
proper  time  context. 

8)  Drabinski  inappropriately  uses  KCP&L’s  internal 
audits  to  criticize  KCP&L’s  decisions  ignoring  the  fact 
that  the  process  of  conducting  on-going  internal  audits 
during  a complex  construction  project  is  considered  part 
of  the  prudent  management  decision  making  process. 

9)  Drabinski’s  opinion  relies  upon  an  incorrect 
understanding  of  facts,  and  often  directly  conflicts  with 
documented  evidence  regarding  events  on  the  latan 
Project,  and  conditions  and  circumstances  that  were 
known  and/or  reasonably  known  by  KCP&L 
management. 

10)  Drabinski  submits  conclusions  of  imprudence  without 
providing  supporting  explanation  or  documentation  other 
than  the  selected  “sound  bites”. 

11)  Drabinski  fails  to  provide  a connection  between 
Drabinski’s  allegations  of  imprudence  and  any  actual 
costs  incurred  as  a direct  result  of  the  alleged 
imprudence. 

12)  Drabinski’s  analyses  and  conclusions  display  a lack 
of  experience  and  understanding  of  construction  industry 
practices,  procedures  and  standards  on  a project  like  the 
latan  Project.  For  example,  Drabinski’s  analyses  and 
conclusions  display  a misunderstanding  of  the  cost 
estimating  process  and  the  proper  use  of  various  levels 
of  cost  estimates  created  during  the  planning  and 
execution  phases  of  a mega-project  like  the  latan 
Project. 

13)  Drabinski  substitutes  his  judgment  rather  that 
analyzing  whether  KCP&L’s  decision-making  processes 
and  procedures,  and  KCP&L’s  decisions  fell  within  a 
zone  of  reasonableness,  and  thus  would  be  prudent. 

14)  Drabinski  uses  impermissible  hindsight  to  determine 
prudence. 

15)  Drabinski’s  analyses  and  conclusions  filed  in  this 
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case  are  inconsistent  with  testimony  fiied  by  Drabinski  in 
the  Kansas  Commission  case  in  Juiy16,  2010.  For 
exampie,  in  the  Kansas  Commission  case  Mr.  Drabinski 
testified  that  the  project  peer  review  differentiai  it 
caicuiated  supported  a disaiiowance  of  $530  miiiion 
whiie  in  Drabinski’s  fiied  testimony  in  this  MPSC  case 
the  project  peer  review  differentiai  he  caicuiated 
supported  a disaiiowance  of  $316  miiiion,  a difference  of 
$214  miiiion.  The  Kansas  Commission  in  its  21 
November  22,  2010  Order  (Docket  No.  10-KCPE-415- 
RTS)  aiso  found  that  Drabinski’s  anaiysis  was  flawed  for 
simiiar  reasons  noted  above  and  stated  in  that  order. 

1 99.  Mr.  Drabinski  testified  at  the  hearing: 

I made  significant  changes  to  my  testimony,  both  as  far 
as  the  prudence  standard,  and  I aiso  added  a significant 
amount  of  anaiysis  and  detaii  based  on  what  I iearned 
from  the  time  that  my  testimony  was  produced  in  the 
spring  of  2010  untii  November  2010  when  it  was  due 
here.  You  don’t  sit  through  weeks  of  hearing  and  go 
through  thousands  of  data  requests  without  iearning  a 
iittie  more.”^^° 

200.  Whiie  the  ‘perfect’  estimate  may  be  an  industry  goai,  it 
rareiy,  if  ever,  exists  in  reaiity.  It  is  not  uncommon  within  the  industry  to 
see  cost  increases.  In  other  words,  even  if  KCP&L  had  a ‘perfect’ 
estimate  back  on  day-one  of  the  Project,  KCP&L  wouid  stiii  have 
incurred  these  costs  but  the  Controi  Budget  Estimate  wouid  have  been 
higher.”^^^ 

latan  1 

201.  Mr.  Drabinski  has  proposed  a $13,938,795  disaiiowance 
for  latan  1 (or  $5,220,079  KCP&L  Missouri  Jurisdictionai  share  and 
$2,508,983  GMO  share)  based  upon  an  anaiysis  he  performed  for  the 
Kansas  Commission  aimost  two  years  ago. 

202.  The  Commission  finds  that  Mr.  Drabinski  has  faiied  to 
provide  the  Commission  with  substantive  and  competent  evidence  to 
support  those  disaiiowances.  MRA’s  recommended  disaiiowance  is 
based  upon  Mr.  Drabinski’s  identification  of  five  separate  R&O 
(Risk/Opportunity)  packages  reiated  to  the  latan  Unit  1 AQCS  and 


250 

251 


Tr.  p.  1707. 

Ex.  KCP&L  44,  p.  27. 


KANSAS  CITY  POWER  & LIGHT  COMPANY 


20  Mo.  P.S.C.  3d 


251 


Common  plant  projects  that  he  believes  reflect  KCP&L’s  management’s 
imprudence. 

203.  KCP&L’s  witnesses  provided  substantial  evidence 
regarding  the  prudence  of  these  expenditures.^®^ 

latan  Disallowances 

WSI 

204.  KCP&L’s  Prudence  consultant,  Dr.  Kris  Nielsen  of 
Pegasus-Global,  whom  the  Commission  finds  credible,  asserts  that 
expenditures  paid  to  ALSTOM  in  connection  with  work  performed  by  WSI 
in  an  effort  to  overcome  ALSTOM’s  failure  to  adhere  to  schedule  were 
imprudent.  KCP&L’s  consultant  further  determined  that  costs  incurred  by 
KCP&L  in  connection  with  the  ALSTOMA/VSI  work,  were  imprudent.^®"^ 

205.  Dr.  Nielsen  recommended  a $12.7  million  disallowance 
in  connection  with  the  ALSTOMA/VSI  work  and  concomitant  KCP&L 
costs.  Staff  concurs  in  Dr.  Nielsen’s  quantification  of  these  imprudent 
costs,  and  recommends  their  disallowance  from  rate  base.^®® 

206.  ALSTOM  was  responsible  for  costs  due  to  delays  unless 
the  delays  were  the  result  of  actions  by  KCP&L  or  a third  party 
responsible  to  KCP&L. ^®® 

207.  Staff  reviewed  relevant  WSI  change  orders  and  found  no 
evidence  that  the  ALSTOM-related  delays  were  the  responsibility  of 
KCP&L  or  any  party  responsible  to  KCP&L. ^®^ 

208.  KCP&L’s  prudent  course  would  have  been  to  hold 
ALSTOM  responsible  financially  for  the  costs  associated  with  recovering 
the  ALSTOM  work  schedule,  including  work  performed  by  WSI. 
KCP&L’s  ratepayers  should  not  bear  financial  responsibility  for  these 
charges  that  should  have  been  appropriately  borne  by  ALSTOM. 

Temporary  Boiler 

209.  Removal  and  readdition  of  auxiliary  boiler  was 
imprudent,  and  costs  of  $5,346,049  should  be  disallowed."® 

210.  In  highly  confidential  testimony,  Nielsen  credibly 
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explained  why  those  costs  should  be  disallowed.^®® 

Campus  Relocation 

211.  The  original  campus  design  and  location  was  developed 
in  the  summer  and  fall  of  2006.  Facility  construction  began  in  the 
summer  of  2006.  The  initial  trailers  on  site  were  for  KCP&L,  and  the 
major  latan  construction  contractors,  Kissick,  Pullman  and  ALSTOM, 
each  of  whom  mobilized  to  the  site  in  late-summer  and  fall  of  2006.®®° 

212.  In  the  summer  of  2007,  the  balance-of-plant  contractor, 
Kiewit,  developed  a revised  plan  for  laydown  space  needed  for  access  to 
the  turbine  generator  building.  This  plan  included  providing  a new  path 
for  unloading  the  turbine  generator  into  the  turbine  bay.®°^ 

213.  Kiewit's  plan  necessitated  moving  the  existing  campus 
trailers  to  provide  the  area  for  laydown  space.  Additionally,  Kiewit's  new 
plan  of  where  it  wanted  to  locate  erection  cranes  caused  concerns 
because  Kiewit  would  be  lifting  loads  near  or  over  the  campus.  Each  of 
the  trailers  was  moved  approximately  100  feet  east  in  the  spring  and 
summer  of  2008.®®® 

214.  Total  cost  incurred  for  the  campus  relocation  through 
June  2010  is  $1,563,727.  Of  this  amount,  KCP&L  charged  $456,608  to 
latan  1 and  $1 ,1 07,1 1 9 to  latan  2.®®° 

21 5.  The  only  justifiable  reasons  why  KCP&L  would  agree  to 
incur  over  $1.6  million  in  costs  to  relocate  construction  trailers  at  the 
latan  site  is 

1)  KCPL  realized  the  original  design  and  location  of  the 
latan  campus  was  faulty  and  did  not  provide  sufficient 
room  and  laydown  space  for  the  transporting  the  turbine 
generator  into  the  latan  2 turbine  bay.  In  this  case  KCPL 
would  incur  the  cost  and  seek  backcharges  from  the 
contractor  who  was  responsible  for  the  campus  design 
and  trailer  locations.  The  backcharged  costs  would  be 
credited  against  the  project  when  collected. 

2)  The  cost  savings  or  other  benefits  to  the  latan 
construction  project  resulting  from  the  relocation  would 
exceed  the  cost  of  the  relocation  charged  to  the  project. 
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In  other  words,  the  design  and  location  of  the  campus 
was  sufficient  for  the  successful  completion  of  the 
project  but  a change  in  the  trailer  locations  would  result 
in  project  savings  and/or  other  benefits  that  exceed  the 
cost  of  the  relocation. 

216.  Staff  requested  a meeting  with  KCP&L  on  this  issue,  and 
the  meeting  was  held  on  December  7,  2009.  In  attendance  at  this 
meeting  was  Mr.  Eric  Gould,  a Schiff  Project  Controls  Analyst.  Mr.  Gould 
advised  that  the  relocation  resulted  in  cost  savings.  He  advised  Staff  that 
he  was  going  to  look  for  documentation  of  cost  savings  on  the  Balance  of 
Plant  contract  as  a result  of  the  $1.6  million  campus  relocation. 
Subsequent  to  this  meeting  Staff  has  been  advised  that  Mr.  Gould  was 
unable  to  locate  any  documentation  supporting  a cost  savings 
associated  with  the  campus  relocation.^®® 

217.  The  allocation  of  any  costs  of  the  campus  relocation  to 
the  latan  Project  is  inappropriate.  The  reason  for  the  cost  appears  to  be 
a significant  design  error.  The  most  appropriate  method  for  KCP&L  to 
recover  these  costs  is  to  seek  backcharges  for  the  cost  of  this  work  from 
the  entity  who  was  responsible  for  the  design  of  the  construction  campus 
laydown  area.^®® 

218.  According  to  information  from  KCP&L,  a design  error 
occurred. ^®^ 

219.  If  the  campus  were  designed  correctly,  there  would  have 

been  enough  space  between  the  campus  and  where  the  boiler  had  to 
268 
go. 

220.  Moving  the  campus  essentially  doubled  the  cost  of 
constructing  the  campus.^®® 

221.  Because  KCP&L’s  original  design  and  location  of  the 
latan  campus  was  faulty,  KCP&L  incurred  expenses  in  moving 
construction  trailers  at  the  latan  site  approximately  100  feet  east  when 
construction  began  on  the  turbine  generator  building.®^® 

222.  Correction  of  KCP&L’s  failure  to  engage  in  adequate 
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planning  prior  to  initially  siting  the  trailers  - or  KCP&L’s  failure  to 
adequately  design  the  initial  siting  of  the  trailers  - is  not  of  benefit  to 
Missouri  ratepayers.  Costs  incurred  to  correct  this  faulty  design  should 
not  be  borne  by  Missouri  ratepayers. 

Construction  Resurfacing  Project  Adjustment 

223.  KCP&L  paid  money  to  ALSTOM  in  connection  with 
claims  related  to  delays  to  ALSTOM’s  work  and  acceleration  of  other 
ALSTOM  work  related  to  the  latan  site  being  resurfaced. 

224.  KCP&L  also  paid  to  have  the  site  resurfaced. The 
Commission  found  no  credible  evidence  that  the  site  needed  resurfacing. 

Conclusions  of  Law  - latan 

17.  The  prudence  standard  is  articulated  in  the  Associated 
Natural  Gas  Case  as  follows: 

[A]  utility's  costs  are  presumed  to  be  prudently 
incurred....  However,  the  presumption  does  not  survive 
“a  showing  of  inefficiency  or  improvidence.” 

. . . [W]here  some  other  participant  in  the  proceeding 
creates  a serious  doubt  as  to  the  prudence  of  an 
expenditure,  then  the  applicant  has  the  burden  of 
dispelling  these  doubts  and  proving  the  questioned 
expenditure  to  have  been  prudent.  (Citations  omitted). 

In  the  [Union  Electric]  case,  the  PSC  noted  that  this  test 
of  prudence  should  not  be  based  upon  hindsight,  but 
upon  a reasonableness  standard: 

[Tjhe  company's  conduct  should  be  judged  by  asking 
whether  the  conduct  was  reasonable  at  the  time,  under 
all  the  circumstances,  considering  that  the  company  had 
to  solve  its  problem  prospectively  rather  than  in  reliance 
on  hindsight.  In  effect,  our  responsibility  is  to  determine 
how  reasonable  people  would  have  performed  the  tasks 
that  confronted  the  company.^^'^ 

18.  As  stated  above,  under  the  prudence  standard,  the 
Commission  presumes  that  the  utility’s  costs  were  prudently  incurred. 
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Ex.  KCP&L  89  (HC). 

Ex.  KCP&L  205,  p.  47. 

Id. 

See  State  ex.  Re.  Associated  Natural  Gas  v.  Public  Serv.  Comm’n,  954  S.W.2d  520, 
528-529  (Mo.  App.  W.D.  1997). 
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This  means  that  utilities  seeking  a rate  increase  are  not  required  to 
demonstrate  their  cases-in-chief  that  all  expenditures  were  prudent. 

1 9.  Staff  or  any  other  party  can  challenge  the  presumption  of 
prudence  by  creating  “a  serious  doubt”  as  to  the  prudence  of  an 
expenditure.  Once  a serious  doubt  has  been  raised,  then  the  burden 
shifts  to  KCP&L  to  dispel  those  doubts  and  prove  that  the  questioned 
expenditure  was  prudent. 

20.  In  a prior  case  involving  a prudence  review  and 
construction  audit,  the  Commission  stated:^ 

The  Federal  Power  Act  imposes  on  the  Company  the 
“burden  of  proof  to  show  that  the  increased  rate  or 
charge  is  just  and  reasonable.”  Edison  relies  on 
Supreme  Court  precedent  for  the  proposition  that  a 
utility’s  cost  are  [sic]  presumed  to  be  prudently  incurred. 
However,  the  presumption  does  not  survive  “a  showing 
of  inefficiency  or  improvidence.”  As  the  Commission  has 
explained,  “utilities  seeking  a rate  increase  are  not 
required  to  demonstrate  in  their  cases-in-chief  that  all 
expenditures  were  prudent  . . . However,  where  some 
other  participant  in  the  proceeding  creates  a serious 
doubt  as  to  the  prudence  of  an  expenditure,  then  the 
applicant  has  the  burden  of  dispelling  these  doubts  and 
proving  the  questioned  expenditure  to  have  been 
prudent.” 

21 . Thus,  in  the  first  instance,  it  is  the  parties  challenging  the 
decisions  and  expenditures  of  a utility  that  have  the  initial  burden 
defeating  the  presumption  of  prudence  accorded  the  utility.^^® 

Under  the  prudence  standard,  the  Commission  looks  at 
whether  the  utility’s  conduct  was  reasonable  at  the  time, 
under  all  of  the  circumstances.  In  applying  this 
standard,  the  Commission  presumes  that  the  utility’s 


(Mo.  App.  W.D.  1997);  State  ex  ret.  GS  Technologies  Operating  Co.  Inc.  v.  Public  Serv. 
Comm’n,  116  S.W.3d  680  (Mo.  App.  W.D.  2003  (citations  omitted). 

See  Union  Electric,  66  P.U.R.4th  at  212. 
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In  the  Matter  of  Union  Electric  Company,  27  Mo. P.S.C.  (N.S.)  183,  1 93  (1 985)  (quoting 
Anaheim,  Riverside,  etc.  v.  Federal  Energy  Regulatory  Commission,  669  F.2d  779 
^D.C.  Cir.  1981))  (citations  omitted). 

State  ex  rel.  Associated  Natural  Gas  Company  v.  Public  Service  Commission,  954 
S.W.2d  520,  528-529  (Mo.  App.,  W.D.  1997). 
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costs  were  prudently  incurred. 

22.  Once  the  presumption  of  prudence  is  dispeiied,  the  utiiity 
has  the  burden  of  showing  that  the  chaiienged  items  were  indeed 
prudent.^®® 

23.  The  Commission  has  adopted  a standard  of  reasonabie 
care  requiring  due  diiigence  for  evaiuating  the  prudence  of  a utiiity’s 
conduct. The  Commission  has  described  this  standard  as  foiiows:^® 

5.  The  Commission  wiii  assess  management  decisions 
at  the  time  they  are  made  and  ask  the  question,  “Given 
aii  the  surrounding  circumstances  existing  at  the  time, 
did  management  use  due  diiigence  to  address  aii 
reievant  factors  and  information  known  or  avaiiabie  to  it 
when  it  assessed  the  situation?” 

24.  In  the  Associated  Natural  Gas  case,  the  Missouri  Court 
of  Appeais  heid  that  the  Staff  must  provide  evidence  that  the  utiiity’s 
actions  caused  higher  costs  than  if  prudent  decisions  had  been  made.^®® 
Substantive  and  competent  evidence  regarding  higher  costs  inciudes 
evidence  about  the  particuiar  controversiai  expenditures  and  evidence  as 
to  the  “amount  that  the  expenditures  wouid  have  been  if  the  [utiiity]  had 
acted  in  a prudent  manner.”®®'* 

25.  In  other  words,  Staff  or  the  other  parties  must  satisfy  the 
foiiowing  two-pronged  evidentiary  test  to  support  a disaiiowance:  1) 
identify  the  imprudent  action  based  upon  industry  standards  and  the 
circumstances  at  the  time  the  decision  or  action  was  made;  and  2) 
provide  proof  of  the  increased  costs  caused  by  KCP&L’s  imprudent 
decisions.  To  meet  this  standard,  a party  must  provide  substantive, 
competent  evidence  estabiishing  a causai  connection  or  “nexus” 
between  the  aiieged  imprudent  action  and  the  costs  incurred. 

Decision  - latan 

The  costs  for  construction  resurfacing,  campus  reiocation  for  the 
latan  2 Turbine  Buiiding,  the  WSI  change  order,  and  the  temporary 
auxiiiary  boiier  shaii  be  exciuded  from  rate  base.  Aii  other  rate  base 
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State  ex  ret.  GS  Technologies  Operating  Company,  Inc.  v.  Public  Service  Commission, 
1 1 6 S.W.3d  680  (Mo.  App.,  W.D.  2003). 

®®°  Associated  Natural  Gas,  supra,  954  S.W.2d  at  528-529. 

®®*  Union  Electric,  27  Mo.P.S.C.  (N.S.)  at  194. 

®®®  Id. 

®®®  See  Associated  Natural  Gas,  945  S.W.2d  at  529. 
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additions  shaii  be  inciuded  in  rate  base. 

B.  Hawthorn 

Should  Hawthorn  SCR  settlement  payments  be  included  in 
either  the  depreciation  reserve  or  plant  cost? 

Should  Hawthorn  settlement  payments  be  included  in  either 
the  depreciation  reserve  or  plant  cost? 

Findings  of  Fact  - Hawthorn 

225.  In  2005,  KCP&L  had  a transformer  outage  at  the 
Hawthorn  5 coal  unit.^®^ 

226.  KCP&L  sought  reimbursement  from  Siemens,  the 
vendor  who  built  the  transformer,  to  recover  the  damages  associated 
with  the  outage,  almost  entirely  consisting  of  replacement  power  costs 
during  the  outage.  KCP&L's  claim  resulted  in  a settlement  with  Siemens 
in  the  amount  of  $6.7  million,  which  was  received  in  2008.®®® 

227.  Staff  proposed  an  adjustment  to  reflect  the  $6.7  million 
settlement  proceeds  "as  an  increase  to  the  depreciation  reserve  and  a 
decrease  in  depreciation  expense,  as  if  the  plant  cost  had  been  adjusted 
for  the  total  settlement  proceeds  received."® 

228.  Staff's  adjustment  is  based  on  its  belief  that  "[a]ll  the 
increased  costs  to  KCP&L  of  the  operation  of  Hawthorne  [sic]  5 resulting 
from  the  step-up  transformer  failure  were  paid  by  KCP&L  customers  in 
utility  rates. "^®® 

229.  KCP&L  normalized  fuel  and  purchased  power  expense 
in  the  years  related  to  the  Hawthorn  5 SCR  and  transformer  outages.®®® 

230.  Further,  KCP&L  did  not  have  a fuel  adjustment  clause 
which  would  have  permitted  the  pass  through  of  those  increased  fuel  and 
related  costs.  Therefore,  customers  did  not  pay  any  additional  expenses 
associated  with  the  outages.®®® 

231 . In  2007,  KCP&L  had  an  outage  to  replace  the  catalyst  in 
the  selective  catalytic  reduction  system  (SCR)  at  the  Hawthorn  5 coal 
unit.  The  outage  period  was  from  February  24  - March  9,  2007.  KCP&L 
sought  reimbursement  from  Babcock  and  Wilcox,  the  vendor  who  built 
the  SCR,  to  recover  the  damages  associated  with  the  outage,  the 


Ex.  KCP&L  8,  p.  51. 

®®®  Id.  at  51 , 52. 

®®^  Id.  at  p.  51 . 

®®®  Ex.  KCP&L  210,  p.  111. 
®®®  Ex.  KCP&L  8,  p.  52. 
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majority  of  which  were  repiacement  power  costs  during  the  outage. 
KCP&L's  ciaim  resuited  in  a settiement  with  Babcock  and  Wiicox  in  the 
amount  of  $2.8  miiiion,  which  was  received  in  2007.^®^ 

232.  Staff  proposed  an  adjustment  to  refiect  the  $2.8  miiiion 
settiement  proceeds  "as  an  increase  to  the  depreciation  reserve  and  a 
decrease  in  depreciation  expense,  as  if  the  piant  cost  had  been  adjusted 
for  the  totai  settiement  proceeds  received."^  ^ 

233.  Staffs  adjustment  is  based  on  its  beiief  that  "[a]ii  the 
increased  costs  to  KCP&L  were  and  are  currentiy  being  paid  by  KCP&L 
customers  in  utiiity  rates. 

234.  However,  the  proceeds  of  this  iitigation  are  non-recurring 
revenue  and  are  aiso  outside  the  test  year  in  this  case.^®'' 

235.  Unusuai,  non-recurring  events  (expenses  or  revenues) 
are  exciuded  from  the  test  year  because  they  do  not  refiect  the  ongoing 
cost  of  service  of  the  company.^®^ 

236.  Further,  the  cost  of  repiacement  power  and  additionai 
ammonia  expense  that  resuited  from  the  cataiyst  outage  was  never  paid 
by  customers.  Customers  did  not  pay  for  repiacement  power  or 
additionai  ammonia  expense  because  KCP&L  did  not  have  a fuei 
adjustment  ciause  at  the  time  of  the  outage  and  aiso  KCP&L  normaiizes 
fuei  and  purchased  power  expenses  in  its  rate  cases  so  test  year 
anomaiies  are  disregarded.^®® 

237.  KCP&L’s  customers  have  not  paid  for  any  increased 
costs  because  KCP&L  didn’t  have  a fuei  adjustment  ciause  at  the  time  of 

297 

the  outages. 

238.  Additionaiiy,  there  were  no  incrementai  costs  to  the 
company  and,  in  turn,  to  its  customers  reiated  to  work  assigned  to 
KCP&L  personnei  as  a resuit  of  the  outage.®®® 

Conclusions  of  Law  - Hawthorn 

There  are  no  additionai  conciusions  of  iaw  for  this  section. 

Decision  - Hawthorn 


Ex.  KCP&L  8,  p.  49 
®®®  Ex.  KCP&L  8,  p.  48. 

2QR 

See  Ex.  KCP&L  21 0,  p.  1 09. 
®®'^  Ex.  KCP&L  8,  p.  50. 

®®®  Id. 

®®®  Id  at  49-50. 

®®^  Id  at  49-52. 

®®®  Id 
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The  Commission  finds  that  the  Hawthorn  costs  discussed  above 
shaii  be  inciuded  in  rate  base. 

C.  Demand-Side  Management 

a.  Should  DSM  investments  be  included  in  rate  base  in  this 
proceeding? 

b.  How  should  DSM  amortization  expense  be  determined  in 
this  case? 

i.  Should  DSM  programs  be  expanded  if  the  current 
DSM  portfolio  does  not  meet  the  Missouri  Energy  Efficiency 
Investment  Act’s  (MEEIA)  goal  of  achieving  all  cost-effective 
demand-side  savings? 

a.  Should  the  amortization  period  for  the  energy 
efficiency  regulatory  asset  account  be  shortened  from  10 
years  to  6 years? 

Hi.  Should  the  shortening  of  the  amortization  period 
be  contingent  on  the  continuation  and/or  expansion  of  the 
DSM  portfolio? 

c.  Should  the  Company  be  required  to  fund  DSM  programs 
at  the  current  level? 

d.  Should  KCP&L  be  required  to  make  a compliance  filing 
with  the  Commission  regarding  MEEIA  legislation  as  proposed  by 
Staff? 


Findings  of  Fact  - Demand-Side  Management 

239.  In  KCP&L’s  last  Chapter  22  Electric  Utility  Resource 
Planning  filing,^®®  KCP&L’s  adopted  preferred  integrated  resource  plan 
(IRP)  included  five  residential  DSM  programs  and  four  commercial  and 
industrial  programs. 

240.  These  programs  are  in  addition  to  KCP&L’s  Energy 
Optimizer  and  MPower  programs  that  it  implemented  as  part  of  its 
Experimental  Regulatory  Plan  (ERP  or  “Regulatory  Plan’’).®°^ 

241.  As  part  of  GMO’s  Chapter  22  compliance  filing,®®^ 
GMO’s  adopted  preferred  IRP  included  DSM  programs.^  ^ 


File  No.  EE-2008-0034. 

Kansas  City  Power  & Light  Integrated  Resource  Plan,  File  No.  EE-2008-0034,  Book  1 
of  2,  Volume  5:  Demand-Side  Resource  Analysis,  pp.  54  through  69. 

R01 

See  File  No.  EO-2005-0329;  Ex.  KCP&L  239,  p.  6. 

ROP 

File  No.  EE-2009-0237. 

Ex.  GMO  240,  p.  14. 
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242.  Demand  Side  Management  (DSM)  programs  introduced 
in  the  eariy  years  of  KCP&L’s  five-year  reguiatory  pian  are  nearing  their 
expiration  dates. 

243.  The  timing  of  the  conciusion  of  the  reguiatory  pian  and 
the  anticipated  impiementation  of  the  ruies  resuiting  from  the  Missouri 
Energy  Efficiency  Investment  Act  (MEEIA)®°^  create  a period  of  time  in 
which  KCP&L  and  GMO  wiii  not  have  guidance  from  the  Commission 
with  regard  to  appropriate  DSM  investment  or  energy  savings  targets.^”® 

244.  This  gap  couid  be  reiativeiy  iengthy,  possibiy  years. 
The  Company  acknowiedged  the  uncertainty  of  this  gap.®°® 

245.  Many  of  the  current  DSM  programs  “have  met  or  are 
exceeding  their  five-year  savings  goais”  and  in  some  cases  “have  met  or 
exceeded  their  performance  and  participation  goais. KCP&L  has 
“met  and  exceeded  the  expectations  established  in  the  Regulatory 
Plan.  . . . [T]hrough  June  30,  2010  the  budget  for  all  Company 
demand-side  programs  is  $24,001,009  and  the  actual  total 
expenditures  through  this  period  are  $27,442,517  . . . 

246.  DSM  programs  need  time  to  raise  customer  awareness 
through  promotionai  campaigns  and  deveiop  partnerships  with  trade 
aiiies.  If  programs  are  curtailed,  there  would  be  a loss  of  experience 
developed  by  KCP&L  and  GMO  over  the  past  five  years. 

247.  “[A]ll  of  the  evidence  suggests  that  customer  interest  in 
these  programs  has  increased  since  2005,  and  there  is  no  evidence  to 
suggest  that  customers  will  become  less  interested  in  realizing  the 
benefits  that  these  programs  offer.”®^^  For  instance,  participation  in 
KCP&L’s  Home  Performance  with  Energy  Star  program  increased  from 
27  homes  in  the  second  quarter  of  2009  to  718  homes  at  the  end  of  the 
third  quarter  of  2010. 

248.  The  Companies  are  currently  continuing  their  DSM 


Ex.  KCP&L  603,  Sch.  AB2010-1R. 

Section  393.1075,  RSMo. 

Ex.  KCP&L  601  at  p.  2. 

R07 

Ex.  KCP&L  601 , p.  4;  Ex.  GMO  601 , p.  4. 

®°®  Tr.  3542;  Tr.  3539-3540. 
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Ex.  KCP&L  603,  p.  5 and  as  shown  on  Mr.  Bickford’s  highiy  confidential  rebuttal 
schedule  AB2010-2R,  Ex.  KCP&L  604  HC. 

Ex.  KCP&L  210,  p.  127.  See  also,  Ex.  KCP&L  56,  p.  4. 

Ex.  KCP&L  603,  p.  6-7. 

Ex.  KCP&L  603,  p.  6. 
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programs  contained  in  their  tariffs. 

249.  During  its  Customer  Programs  Advisory  Group  (CPAG) 
meetings  throughout  2010,  KCP&L  stated  to  Staff  that  it  had  stopped 
processing  new  customer  appiications  for  its  voiuntary  iarge  customer 
MPower  demand  response  program. During  the  similar  DSM  Advisory 
Group  meetings  held  for  GMO  in  2010,  GMO  also  made  statements 
regarding  the  curtailing  of  current  DSM  programs  and  delaying 
implementation  of  planned  DSM  programs. In  those  statements  and  at 
the  hearing,  both  KCP&L  and  GMO  expressed  a position  to  slow 
spending  for  the  programs. 

250.  Both  companies,  as  well  as  the  ratepayers,  stand  to 
benefit  from  continuing  efforts  to  achieve  more  DSM  programs  and 
improved  DSM  penetration.  The  companies  acknowledge  this  fact.®^^ 
And  in  the  case  of  KCP&L,  increasing  DSM  funding  is  preferred  to 
curtailing  program  spending  when  evaluating  the  need  for  additional 
supply-side  resources  over  the  next  25  years.®"® 

251.  Under  the  existing  cost  recovery  mechanism,  KCP&L  first 
funds  the  DSM  programs  and  the  costs  are  placed  into  a regulatory  asset 
account  for  consideration  of  recovery  in  the  next  rate  case.  Assuming 
the  DSM  costs  are  determined  to  be  recoverable,  those  costs  are  then 
amortized  over  a ten-year  period  without  the  inclusion  in  rate  base. 

252.  KCP&L  is  willing  to  continue  the  Customer  Program 
Advisory  Group  (CPAG)  through  the  bridge  periods  and  to  extend 
CPAG  or  a similar  collaborative  to  GMO  through  the  same  period.®^® 

253.  Staff  recommends  the  Commission  accept  its 
ratemaking  calculations  for  DSM  deferrals  and  AFUDC  returns  in  Staff 
Adjustments  E-144.4  through  E-144.7,  and  E-1 44.8  through  E-144.11.®®° 
Staffs  recommendations  included  annual  amortizations  (10-year  deferral 
period)  for  the  following  DSM  vintage  deferrals:®®^ 


®^®  Ex.  KCP&L  210,  p.  126-30;  Ex.  KCP&L  239  at  p.  2. 
®^'^  Ex.  KCP&L  239,  p.  6. 

®^®  Ex.  GMO-240,  p.  12. 

®^®Tr.  3539-3540;  Tr.  3571. 

®^^  Ex.  KCP&L  239,  p.  6-7,  Ex.  GMO-240,  p .15. 

®^®  Ex.  KCP&L  239,  p.  7. 

®^®Tr.  3543. 
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Ex.  KCP&L  225,  As  updated  in  true  up. 
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Ex.  KCP&L  225,  As  updated  in  true  up. 
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DSM  deferral Case 


Amount 


Vintage  1 
Vintage  2 
Vintage  3 
Vintage  4 


ER-2006-0314 
ER-2007-0291 
ER-2009-0089 
ER-201 0-0355 


$239,666 

$448,624 

$193,663 

$1,810,223 


254.  Staff  caicuiated  the  totai  unamortized  baiance  of  DSM 
Vintages  1 through  4 as  $24,368,761  as  of  December  31, 2010.^^^  The 
AFUDC  rate  Staff  appiied  to  this  unamortized  DSM  baiance  was  3.46%, 
and  is  KCP&L’s  December  2010  AFUDC  rate.^^^  Under  Staff’s 


caicuiations,  the  AFUDC  return  amount  totais  $843,159,  for  a totai 
increase  in  revenue  requirement  from  DSM  deferrais  of  approximateiy 
$3.5  miiiion.^^"^ 


255.  Staff  recommends  that  the  existing  levels  of  DSM 
investments  should  be  mandated  by  the  Commission  to  continue  and 
the  existing  cost  recovery  mechanism  should  be  maintained.®^® 

256.  In  its  adjustments  Staff  nets  unreiated  issues  with  DSM 
program  costs.®®®  Staff  inciudes  negative  costs  against  the  unamortized 
baiance  of  DSM  program  costs  for  purposes  of  computing  an  annuai 
amortization  and  return.  These  negative  costs  are  those  that  the 
Commission  has  previousiy  ordered  to  be  returned  to  ratepayers  over 
ten  years  and  inciude  excess  margins  on  off-system  saies  (OSS)  and  net 
reparations  from  the  iitigation  of  Montrose  coai  freight  rates  before  the 
Surface  Transportation  Board  (STB),  but  are  unreiated  to  DSM  Program 
costs. 


257.  The  Commission  ordered  in  prior  cases  that  the  carrying 
costs  for  the  excess  margins  on  OSS  wouid  be  estabiished  at  LIBOR 
plus  32  basis  points  and  that  this  interest  would  be  included  in  the 
unamortized  balance  of  excess  OSS  margins  for  amortization  over  ten 
(10)  years.  The  Commission  also  prohibited  rate  base  recognition  for  the 
unamortized  balance  of  net  reparations  from  the  litigation  of  Montrose 
coal  freight  rates  before  the  STB  and  did  not  otherwise  order  carrying 
costs. 

258.  Staff  could  set  up  and  keep  track  of  these  separate  cost 


Ex.  KCP&L  225,  As  updated  in  true  up 
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Ex.  KCP&L  225,  As  updated  in  true  up 

324 

Ex.  KCP&L  225,  As  updated  in  true  up 

32R 

Ex.  KCP&L  21 0,  at  p.  1 26-30;  Ex.  KCP&L  239  at  p.  2. 
®®®  Ex.  KCP&L  210,  at  p.  131-37;  Ex.  KCP&L  226  at  p.  63. 
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items,  but  believed  this  would  be  cumbersome  and  inefficient. 

259.  Staff  also  recommends  continuing  the  ten-year 
amortization  for  DSM  expenses  incurred  after  the  end  of  the  regulatory 
plan. 

260.  To  apply  a ten-year  amortization  to  DSM  expenses 
incurred  after  the  end  of  the  regulatory  plan  for  KCP&L  and  after  the  test 
year  in  GMO’s  rate  case  would  be  a disincentive  to  KCP&L  and  GMO  to 
invest  in  demand  side  programs. 

261.  A temporary  adjustment  from  10  years  to  6 years 
amortization  for  new  and  ongoing  DSM  expenses  incurred  during  the 
“gap  period”  until  MEEIA  rules  are  fully  implemented  would  reduce  the 
disincentive.^^® 

262.  An  adjustment  from  1 0 years  to  6 years  amortization  for 
new  and  ongoing  DSM  expenditures  would  also  make  the  Companies’ 
cost  recovery  opportunities  more  consistent  with  Ameren  Missouri’s  DSM 
program  cost  recovery  agreed  to  by  the  parties  and  approved  by  the 
Commission  in  File  No.  ER-201 0-0036.®®° 

263.  Netting  the  DSM  regulatory  asset  account  amortization 
with  three  unrelated  accounts  is  complex  and  confusing  and  causes  an 
inaccurate  result.®®^ 

264.  Staff’s  netting  calculation  may  put  DSM  cost  recovery  at 
risk  or  it  may  cause  the  perception  of  putting  DSM  cost  recovery  at  risk. 
Either  of  those  effects  could  be  a disincentive  to  future  DSM  spending  by 
utilities.®®® 

265.  KCP&L  recommends  that  DSM  expenses  referred  to  as 
“Vintage  4,”  be  amortized  for  six  years  rather  than  for  ten  years.®®® 

266.  Neither  KCP&L  nor  GMO  has  recommended  in  any 
substantial  detail  in  these  rate  proceedings  what  they  consider  to  be  an 
appropriate  cost  recovery  mechanism. ®®'^  In  fact,  in  their  direct  filings  both 
KCP&L  and  GMO  only  requested  the  continuation  of  their  current  cost 


Ex.  KCP&L  226,  p.  63. 

®®°  Ex.  KCP&L  55,  p.  5-6;  Ex.  KCP&L  605,  pp.  4-5. 

RPQ 

Ex.  KCP&L  55,  pp.  5-6;  Ex.  KCP&L  605,  p.  4-5. 

Ex.  GMO  601,  p.  10. 

Ex.  KCP&L  64  at  p.  6-18. 

Ex.  KCP&L  55,  pp.  5-6;  Ex.  KCP&L  605,  p.  4-5. 

Ex.  KXP&L  55  at  pp.  5-6;  Initial  Brief  at  pp.  192-193. 

Ex.  KCP&L  239,  p.  5,  Ex.  GMO  240,  pp.  13-14,  Ex.  GMO  241,  p.  3.  Ex.  KCP&L  240,  p. 
3. 
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recovery  mechanisms.®^^  In  their  brief,  however,  they  state  that  for  the 
purposes  of  this  case,  KCP&L  has  proposed  that  the  cost  recovery 
mechanism  should  be  consistent  with  the  recent  Order  Approving 
First  Stipuiation  and  Agreement  in  the  AmerenUE  rate  case.  File  No. 
ER-201 0-0036  (March  24,  2010).^^®  This  would  change  KCP&L’s 
amortization  period  for  the  DSM  regulatory  assets  from  ten  years  to 
six  years,  and  include  the  unamortized  balance  in  rate  base  for  actual 
expenditures  booked  to  the  DSM  regulatory  asset  up  through  the 
period  of  December  31,  2010.®®^  The  six  year  amortization  period 
wouid  be  appiied  to  DSM  program  expenditures  referred  to  by  Staff  as 
being  incurred  in  “Vintage  4,”  that  is,  those  subsequent  to  September  30, 
2008.  Prior  expenditures  wouid  continue  to  be  amortized  over  the 
originaiiy  authorized  ten-year  period.  Additionaiiy,  KCP&L  wouid  defer 
the  costs  of  the  DSM  programs  in  Account  182  and,  beginning  with  the 
December  31, 2010  True  Up  date  in  this  case,  caicuiate  AFUDC  monthiy 
using  the  monthiy  vaiue  of  the  annuai  AFUDC  rate.®®® 

267.  Mr.  Rush  acknowiedged  that  KCP&L  and  GMO  may 
propose  a different  method  of  recovery  regardiess  of  whether  specific 
Commission  ruies  are  in  piace  or  not.®®®  He  aiso  acknowiedged  the 
companies’  obiigation  to  compiy  with  MEEIA  regardiess  of  whether  ruies 
are  in  piace. ®"^° 

268.  MDNR’s  position  is  that  the  Commission  shouid  direct 
KCP&L  and  GMO  to  foiiow  the  intent  of  the  MEEIA  goal  of  achieving  all 
cost-effective  demand-side  savings,  and  should  further  require  KCP&L 
and  GMO  to  expand  their  DSM  programs  toward  the  MEEIA  goal  of 
achieving  all  cost-effective  demand-side  savings  during  the  “gap”  period 
between  the  end  of  these  current  rate  cases  and  the  establishment  of  the 
MEEIA  rules.  The  Commission  needs  to  provide  guidance  with  regard  to 
appropriate  DSM  investment  or  energy  savings  targets,  continuation  and 
expansion  of  existing  programs.®"^^ 

269.  It  is  unnecessary  for  the  Commission  to  require 
KCP&L  and  GMO  to  make  a filing  with  the  Commission  regarding 


Ex.  KCP&L  239,  p.  5,  Ex.  GMO  240,  pp.  13-14. 
®®®  Tr.  pp.  3531-32. 

®®^  Tr.  pp.  3501-03. 

®®®  Ex.  KCP&L  55  at  pp.  5-6,  Rush  Rebuttal. 

Tr.  Vol.  32,  p.3547,  line  1-4. 

®"°Tr.  3546-7. 

R41 

Ex.  KCP&L  210,  p.  127;  Ex  KCP&L.  602,  p.  3. 
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MEEIA  legislation  as  proposed  by  the  Staff. 

Conclusions  of  Law-  Demand-Side  Management 

26.  Utiiities  within  the  Commission’s  jurisdiction  must  comply 
with  The  Missouri  Energy  Efficiency  Investment  Act  (MEEIA)®  ® 
regardless  of  whether  or  not  proposed  rules  under  the  law  are  effective. 
The  language  of  MEEIA  allows  KCP&L  and  GMO  to  propose  a different 
method  of  recovery  regardless  of  whether  specific  Commission  rules  are 
in  place  or  not. 

27.  MEEIA  states,  “The  Commission  shall  permit  electric 
corporations  to  implement  commission-approved  demand-side  programs 
proposed  pursuant  to  this  section  with  a goal  of  achieving  all  cost- 
effective  demand-side  savings. However,  the  timing  of  the  conclusion 
of  these  rate  cases  and  the  anticipated  implementation  of  the  rules 
resulting  from  MEEIA  creates  a period  of  time  in  which  KCP&L  and  GMO 
will  not  have  guidance  from  the  Commission  with  regard  to  appropriate 
DSM  investment  or  energy  savings  targets. 

28.  Amortizing  DSM  expenses  referred  to  as  “Vintage  4,”  for 
six  years  rather  than  for  ten  years  is  inconsistent  with  the  KCP&L 
regulatory  plan.  To  the  extent  that  costs  included  in  Vintage  4 were 
incurred  as  early  as  September  30,  2008,  the  regulatory  plan  would 
apply  to  the  recovery  of  Vintage  4 costs. 

29.  The  Commission  ordered  in  prior  cases  that  the  carrying 
costs  for  the  excess  margins  on  OSS  would  be  established  at  LIBOR 
plus  32  basis  points  and  that  this  interest  would  be  included  in  the 
unamortized  balance  of  excess  OSS  margins  for  amortization  over  ten 
(10)  years.  The  Commission  also  prohibited  rate  base  recognition  for  the 
unamortized  balance  of  net  reparations  from  the  litigation  of  Montrose 
coal  freight  rates  before  the  STB  and  did  not  otherwise  order  carrying 
costs.  Staffs  netting  of  DSM  costs  with  unrelated  items  is  inconsistent 
with  the  Commission’s  previous  orders. 

Decision-  Demand-Side  Management 

The  parties  did  a poor  job  of  defining  the  issues  for  this  case,  but 
especially  with  regard  to  the  DSM  issues.  The  Commission,  however, 


Ex.  KCP&L  56  (NP),  Rush  Surrebuttal  at  p.  3. 

Section  393.1075,  RSMo. 

R44 

Section  393.1075.4,  RSMo. 

345 

Non-Unanimous  Stipuiation  and  Agreement,  p.  8,  Fiie  No.  ER-201 0-0089;  In  the  Matter 
of  the  Application  of  Kansas  City  Power  and  Light  Company  for  Approval  to  Make  Certain 
Changes  in  its  Charges  for  Electric  Service  to  Implement  Its  Regulatory  Plan,  File  No.  ER- 
2007-0291 , Report  and  Order  (issued  December  6,  2007),  p.  39. 
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has  redefined  those  issues.  The  over-arching  DSM  issue  is  whether  the 
Commission  shouid  order  the  continuance  of  a DSM  program  at  aii. 
Because  of  the  gap  between  the  MEEIA  ruies  being  impiemented  and 
the  end  of  the  Reguiatory  Pian,  there  is  a need  for  the  Commission  to  set 
out  guidance  for  KCP&L  and  GMO  with  regard  to  the  continuance  or 
impiementation  of  DSM  programs  and  cost  recovery  for  those  programs. 
Despite  the  success  and  forward  momentum  created  by  the 
impiementation  of  their  existing  DSM  programs  and  the  fact  that  the 
programs  are  currentiy  continuing,  both  KCP&L  and  GMO  have 
expressed  a position  to  siow  spending  for  the  programs.  This  decision 
comes  even  though  both  companies  reaiize  that  they,  as  weii  as  the 
ratepayers,  stand  to  benefit  from  continuing  efforts  to  achieve  more  DSM 
programs  and  improved  DSM  penetration. 

The  Companies  have  argued  that  the  Commission  shouid  reject 
Staffs  and  MDNR’s  recommendations  to  direct  the  Companies  to  invest 
in  DSM  programs  without  any  assurance  that  the  fuii  costs  and  iost 
revenues  associated  with  these  programs  wiii  be  recognized  in  rates. 
Instead,  the  Companies  urge  the  Commission  to  impiement  the  cost 
recovery  issue  expeditiousiy,  inciuding  the  recovery  of  iost  revenues 
associated  with  the  specific  DSM  programs.  Whiie  the  Companies 
express  a need  to  have  an  appropriate  cost  recovery  mechanism,  they 
did  not  recommend  a new  recovery  mechanism  in  this  case  except  to 
propose  in  their  briefs  that  the  mechanism  be  consistent  with  that 
recentiy  ordered  for  Ameren. 

The  Commission  conciudes  that  the  continuance  of  the  DSM 
programs  is  in  the  pubiic  interest  as  shown  by  the  customer  participation 
and  ciear  poiicies  of  this  state  to  encourage  DSM  programs.  In  the 
absence  of  a clear  proposal  for  a cost  recovery  mechanism  and  during 
the  gap  between  the  end  of  the  true-up  for  this  case  and  the 
implementation  of  a program  under  MEEIA,  the  Commission  concludes 
that  the  Companies  should  continue  to  fund  and  promote  or  implement, 
the  DSM  programs  in  the  2005  Agreement  (KCP&L  only),  and  in  its  last 
adopted  preferred  resource  plan  (both  KCP&L  and  GMO).  In  addition, 
the  Commission  directs  that  those  costs  be  placed  in  a regulatory  asset 
account  and  be  given  the  treatment  as  further  described  below. 

Having  determined  that  the  programs  should  continue,  the 
remaining  issues  are  related  to  the  regulatory  treatment  to  be  given  to 
cost  recovery  and  the  three  different  types  of  regulatory  assets.  First  are 
the  “old”  investments  - those  DSM  investments  incurred  prior  to  the  last 
rate  case  true-up  period  ending  September  30,  2008  (Vintages  1-3). 
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Second,  are  the  “current”  investments  referred  to  as  “Vintage  4”  - those 
DSM  investments  since  September  30,  2008,  and  through  the  end  of  the 
true-up  period  for  this  case,  December  31,  2010.  Third,  are  the  “future” 
investments  - those  DSM  investments  from  December  31,  2010, 
through  the  next  rate  case  or  untii  a program  is  impiemented  under  the 
MEEIA  ruies.^'^® 

The  issues  common  to  these  reguiatory  assets  are  the  iength  of 
the  amortization  period  to  be  given  them  and  how  that  amortization 
shouid  be  caicuiated.  In  other  words,  should  those  assets  be  amortized 
over  a six-  or  a ten-year  period,  and  should  Staffs  netting  calculation  be 
used  to  determine  the  amounts  to  be  amortized.  The  final  issue  is 
should  the  unamortized  balances  be  added  to  rate  base. 

It  appears  after  all  the  arguments,  that  there  are  actually  some 
areas  of  agreement  among  and  between  some  of  the  primary  parties. 
One  area  of  agreement  is  that  the  “old”  regulatory  assets  (Vintages  1,  2, 
and  3)  should  be  governed  by  the  previous  decisions  to  amortize  those 
regulatory  asset  accounts  over  a ten-year  period  and  that  amortization 
period  should  not  change.  The  Commission  also  agrees  and  directs  that 
Vintages  1 , 2,  and  3 continue  to  be  amortized  over  a ten-year  period. 

A second  area  of  agreement  is  that  the  CPAG  should  be 
continued  after  the  end  of  the  regulatory  plan  and  the  GMOAG  continue 
for  GMO.  The  Commission  also  agrees  and  directs  that  the  advisory 
groups  (or  similar  groups)  shall  continue  through  the  “bridge”  period  until 
replaced  by  the  implementation  of  the  MEEIA  rules  or  other  Commission 
order. 

A third  agreement  is  between  KCP&L  and  GMO  and  MDNR. 
Those  parties  agree  that  Staff’s  netting  calculation  is  confusing  because 
it  mixes  assets  unrelated  to  DSM  with  DSM  assets.  In  addition,  as 
KCP&L  and  GMO  point  out,  it  causes  the  calculations  to  be  incorrect 
because  those  OSS  and  STB  amounts  require  different  carrying  costs 
calculations  as  previously  ordered  by  the  Commission.  Thus,  the 
Commission  determines  that  the  DSM  account  should  stand  alone  and 
not  be  netted  against  unrelated  accounts.  In  addition,  the  carrying  costs 
should  be  calculated  at  the  AFUDC  rate  as  set  out  in  the  regulatory  plan. 

The  main  disagreements  among  the  parties  lie  with  the 
amortization  period  for  the  “current”  and  “future”  investments  and 
whether  the  unamortized  balances  should  be  included  in  rate  base. 
MDNR  supports  a temporary  adjustment  from  ten  years  to  six  years  for 
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the  “future”  investments  amortization  period  with  a carrying  cost  equai  to 
the  AFUDC  rate  appiied  to  the  unamortized  baiance  untii  KCP&L  and 
GMO  have  DSM  pians  and  recovery  methods  in  piace  under  MEEIA 
ruies.  This  wouid  reduce  the  disincentive  for  the  companies  to  have 
these  programs  and  aiiow  the  companies  to  recover  their  DSM  program 
costs  in  a timeframe  cioser  to  when  they  occurred.  This  aiso  makes  the 
treatment  of  these  future  costs  simiiar  to  those  of  Ameren  Missouri  in 
ER-201 0-0036. 

KCP&L  agrees  with  MDNR  regarding  the  treatment  for  “future” 
investments.  The  Commission  agrees  as  weii  and  wiii  direct  that  DSM 
program  costs  for  investments  made  from  December  31,  2010,  untii  a 
future  recovery  mechanism  is  in  piace  shaii  be  piaced  in  a reguiatory 
asset  account  and  amortized  over  six  years  with  a carrying  cost  equai  to 
the  AFUDC  rate  appiied  to  the  unamortized  baiance. 

With  regard  to  the  “current”  investments,  it  wouid  be  inconsistent 
with  previous  Commission  orders  to  authorize  a six-year  amortization  for 
the  current  investments  (Vintage  4).  The  Commission  determines  that 
these  Vintage  4 investments  shouid  continue  to  be  amortized  over  a ten- 
year  period. 

Finaiiy,  the  Commission  must  decide  whether  to  inciude  the 
unamortized  baiances  in  rate  base.  The  Commission  has  determined 
that  it  is  important  to  reduce  the  disincentives  to  the  Companies  to 
having  robust  DSM  programs.  The  Companies  have  cieariy  indicated 
that  deiayed  recovery  is  one  of  those  disincentives.  By  adding  the 
unamortized  baiances  to  rate  base  the  Commission  wiii  encourage  DSM 
programs  and  promote  the  poiicy  of  this  state  as  stated  in  MEEIA.  Thus, 
the  Commission  determines  that  the  unamortized  baiances  of  the 
reguiatory  asset  accounts  shaii  be  inciuded  in  rate  base  for  determining 
rates  in  this  case. 

D.  Fuel  Switching  Program 

Should  the  Commission  adopt  MGE’s  fuel  switching 
proposal? 

Findings  of  Fact-  Fuel  Switching  Program 

270.  Missouri  Gas  Energy,  a division  of  Southern  Union 
Company,  has  proposed  to  compei  KCP&L  and  GMO,  competitors  of 
MGE,  to  provide  incentives  to  the  Companies’  customers  to  decrease 
their  eiectric  usage  and  convert  that  consumption  to  its  product — naturai 
gas.  MGE’s  proposai  is  based  on  its  aiiegation  that  naturai  gas  wouid  be 
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more  energy  efficient. 

271.  Under  the  proposed  program,  KCP&L,  GMO,  and  MGE 
wouid  offer  financiai  incentives  with  the  aim  of  converting  inefficient 
eiectric  appiiances  with  fuei-efficient  naturai  gas  repiacements.  KCP&L 
and  GMO  wouid  offer  financiai  incentives  in  the  form  of  rebates  or  biii 
credits  to  residentiai  and  muiti-famiiy  customers  to  encourage  fuei 
switching  from  eiectric  water  heaters  and  eiectric  resistance  space 
heating  to  naturai  gas.^'^®  The  fuei  switching  program  wouid  be  avaiiabie 
to  current  MGE  customers  as  weii  as  customers  in  MGE’s  service  area 
who  currentiy  do  not  have  naturai  gas  service.®"^®  In  turn,  MGE  would 
continue  to  offer  financial  incentives  to  customers  for  the  purchase  of 
energy  efficient  natural  gas  appliances  through  its  existing  energy 
efficiency  programs.  The  KCP&L  and  GMO  rebates  would  serve  to 
defray  some  of  the  cost  of  installing  interior  piping  and  ventilation 
ductwork  and  other  installation  costs  of  new  appliances.®®® 

272.  MGE  estimates  that  800  customers  may  participate  for 
GMO®®^  and  400  customers  may  participate  from  the  KCP&L  service 
territory.®®®  GMO’s  total  annual  program  spending  for  this  fuel  switching 
program  is  estimated  at  $596,000  and  MGE’s  spending  is  estimated  at 
$51,200  for  energy  efficiency  appliance  incentives  plus  the  cost  to  install 
800  service  lines  (approximately  $1,416,000).®®®  KCP&L’s  program 
spending  for  this  fuel  switching  program  is  estimated  at  $298,000  and 
MGE’s  spending  is  estimated  at  $25,600  for  energy  efficient  appliance 
incentives  plus  the  cost  to  install  400  service  lines  (approximately 
$708,000).®®'^ 

273.  MGE  gives  examples  of  economic  savings  for  customers 
switching  from  electric  to  natural  gas.  According  to  MGE’s  evidence,  a 
consumer  switching  from  electricity  to  natural  gas  would  save 


Ex.  KCP&L  220,  Reed  Direct  Testimony  at  p.  2. 

Ex.  GMO  2201  at  pp.  21-22  and  Ex.  KCP&L  2201  at  p.  22.  As  noted  in  MGE’s 
testimony,  if  a customer  does  not  have  gas  service  and  does  not  have  a natural  gas  line  to 
their  home,  MGE’s  currentiy  effective  tariff  provisions  regarding  faciiities  extensions  wouid 
be  used.  Under  this  tariff,  customer  contributions  may  be  required  if  the  extension  exceeds 
60  linear  feet.  See  Ex.  KCP&L  2201  and  Ex.  GMO  2201  at  pp.  22-23. 

R4Q 

Ex.  KCP&L  2201  and  Ex.  GMO  2201  at  pp.  22-23. 

See  Ex.  KCP&L  2201  at  pp.  23-24  and  Ex.  GMO  2201  at  p.  23. 

See  Ex.  GMO  2201 , p.  27. 

See  Ex.  KCP&L  2201  at  p.  27. 

See  Ex.  GMO  2201  at  pp.  27-28. 

RR4 

See  Ex.  KCP&L  2201  at  pp.  27-28. 
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approximately  $606  (GMO)  and  $536  (KCP&L)  for  space  heating  and  up 
to  $200  (GMO)®®®  and  $1 72  (KCP&L)®®®  per  year  for  water  heating. 

274.  MGE’s  proposal  is  built  on  the  full  fuel  cycle  or  source 
energy  model. ®®^ 

275.  Traditionally,  appliance  efficiency  measurements  have 
been  “site  based,”  in  that  they  only  consider  the  energy  efficiency  at  the 
site  where  the  energy  is  consumed.®®®  In  contrast,  the  full  fuel  cycle 
approach  measures  energy  consumption  over  the  entire  cycle  of  energy 
use  from  extraction  or  production  to  transmission,  distribution,  and  finally 
at  the  site  where  the  energy  is  used,  such  as  an  appliance.®®®  The  full- 
fuel  cycle  approach  considers  all  of  the  energy  consumed  to  power  the 
end  use  application  including  greenhouse  gas  emissions.®®® 

276.  MGE  bases  its  proposal  in  part  on  a report  from  the 
National  Research  Council  (“NRC”)  in  response  to  a request  from  the 
Department  of  Energy  (“DOE”),  Office  of  Energy  Efficiency  and 
Renewable  Energy  (“EERE”)  to  review  the  DOE’s  appliance  standard 
program.®®^ 

277.  The  DOE  is  considering  whether  to  adopt  the  Full-Fuel 
Cycle  approach  as  an  alternative  method  for  measuring  energy 
consumption.®®®  The  context  of  the  DOE’s  inquiry  is  whether  to  use  the 
Full-Fuel  Cycle  approach®®®  in  measuring  energy  consumption  for 
inclusion  on  the  yellow  Energy  Guide  labels  found  on  home  appliances, 
or  whether  to  continue  using  the  site-based  approach.®®''  A pending 
recommendation  to  the  DOE  is  that  the  full  fuel  cycle  approach  be 


Ex.  GMO  2201  atp.  12. 

®®®  Ex.  KCP&L  2203  at  p.  23.  As  noted  in  Mr.  Reed’s  surrebuttal  testimony,  there  was  a 
calculation  error  in  his  direct  testimony  that  was  corrected  in  his  surrebuttal  testimony. 
R^lacement  schedules  were  also  filed  in  his  surrebuttal  testimony. 

®®"  Ex.  KCP&L  220  at  pp.  4-1 1 ; Tr.  at  31 01  -02. 

®®®  Ex.  KCP&L/GMO  2201  at  p.  5,  quoting  ‘‘A  Comparison  of  Energy  Use,  Operating  Costs, 
and  Carbon  Dioxide  Emissions  of  Home  Appliances,”  American  Gas  Association  Energy 
Analysis,  EA  2009-3,  Oct.  20,  2009. 

See  Ex.  KCP&L/GMO.  2201  at  pp.  5-6;  Tr.  at  3104. 

®®®  Id.  at  p.  6. 

®®'  Ex.  KCP&L  2201,  Reed  Direct  at  5;  Hearing  Tr.  at  3101-02. 

®®®  Ex.  KCP&L  2201 , Reed  Direct  at  p.  5. 

®®®  The  full  fuel  cycle  approach  is  a method  of  measuring  energy  consumption  not  just  at 
the  point  of  use  in  the  home  but  also  the  upstream  consumption,  including  production, 
generation  and  transmission  and  delivery  of  the  appliance.  Reed  Direct  at  5-6;  Tr.  at  3104. 
®®''  Ex.  KCP&L  2209. 
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adopted  nationally  to  provide  more  comprehensive  information  to 
consumers  through  labels  and  other  means. ^ ® 

278.  In  appointing  a committee  to  conduct  the  review  of 
appliance  standards,  the  NRC  stated  the  “committee  will  not  address 
whether  energy  conservation  standards  are  appropriate  government 
policy  or  what  levels  may  or  may  not  be  appropriate.”^®®  Rather,  the 
committee’s  task  was  “to  evaluate  or  critique  the  methodology  used  for 
setting  energy  conservation  standards”  on  appliance  and  commercial 
equipment.®®  Further,  the  committee  was  not  unanimous  in  its 
recommendation.®®® 

279.  All  traditional,  customer-centric  measurement  of 
appliance  efficiency  show  electric  appliances  are  consistently  more 
efficient  than  a similar  gas  alternative.®®®  The  Full-Fuel-Cycle  model, 
however,  loads  the  cost  of  operation  for  electrical  appliances  with  the 
cost  of  upstream  losses.  Only  then  do  the  gas  appliances  surpass 
electric  appliances. 

280.  Committee  Member  Ellen  Berman  indicated  that 
switching  from  a site-based  approach  to  appliance  standards  to  the  Full- 
Fuel  Cycle  approach  is  complex  and  will  not  benefit  consumers,  in  part 
because  consumers  have  no  control  over  the  upstream  costs  included  in 
the  Full-Fuel  Cycle  methodology.  ®^° 

281.  A primary  tenet  of  the  Full-Fuel  Cycle  is  environmental 

impact. 

282.  MGE’s  testimony  is  silent  with  respect  to  the  release  of 
methane,  a potent  greenhouse  gas,  caused  by  the  extraction  of  natural 
gas.®^^  In  addition,  hydraulic  fracturing  of  shale  formations,  the  primary 
method  currently  used  to  procure  new  sources  of  natural  gas,  has  been 
linked  to  environmental  and  health  concerns,  but  has  not  been 
thoroughly  examined  in  the  course  of  this  proceeding.®^® 


See  Ex.  KCP&L  2201  and  Ex.  GMO  2201  p.  6-7,  citing  “Review  of  Site  (Point  of  Use) 
and  Full-Fuel  Cycle  Measurement  Approaches  to  DOE/EERE  Building  Appliance  Energy 
Efficiency  Standards,”  National  Research  Council,  May  15,  2009,  p.  10. 

®®®  Ex.  KCP&L  2209,  Review  of  Site  & Full-Cycle  Measurement  at  p.  16. 

®®^  Ex.  KCP&L  2209,  Review  of  Site  & Full-Cycle  Measurement  at  p.  16. 

®®®  See  Ex.  KCP&L  2209,  Review  of  Site  & Full-Cycle  Measurement,  Minority  Opinion  of 
Committee  Member  David  H.  Archer. 

RRQ 

Ex.  KCP&L  220,  at  p.  1 0,  Table  1 . 

370 

Ex.  KCP&L  2209,  Review  of  Site  & Fuil-Cycle  Measurement  at  39-40. 

371 

Tr.  at  3130. 

37P 

Ex.  KCP&L  26  at  10-12;  Tr.  at  31 52. 
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283.  Fuel  switching  programs  have  been  adopted  by  other 
state’s  pubiic  utiiity  commissions  for  both  combination  eiectric  and 
naturai  gas  utiiities  as  weii  as  stand-aione  eiectric  companies  across  the 
country.^^^ 

284.  MGE  uses  severai  companies  with  fuei  switching 
programs  as  exampies  to  support  its  position.  These  “comparabie” 
companies,  however,  differ  from  both  KCP&L  and  GMO.  For  instance, 
where  KCP&L  and  GMO  are  eiectric  service  providers  oniy,  the 
“comparabie”  companies  inciude  diversified  companies  (eiectricity, 
naturai  gas,  pipeiines  and  energy  marketing),  or  combined  companies 
(provider  of  both  eiectric  and  naturai  gas  services). Additionaiiy,  both 
KCP&L  and  GMO  are  strong  summer  peaking  utiiities,  whiie  at  ieast  two 
of  MGE’s  “comparabie”  companies  are  winter  peaking  utiiities. 

285.  Evidence  was  presented  regarding  the  carbon  dioxide 
emissions  of  naturai  gas  residences  verses  an  aii-eiectric  home  and 
those  emissions  for  naturai  gas  appiiances.^^®  However,  there  was  not 
sufficient  evidence  for  the  Commission  to  make  a determination  about 
the  environmentai  effects  of  naturai  gas  verses  eiectric  appiiances  for 
KCP&L  and  GMO  customers. 

286.  MGE  cites  to  Energy  Star  Performance  Rating 
Methodoiogy  for  Incorporating  Source  Energy  Use  (December  2007).® 
This  report,  among  other  things,  caicuiates  the  source-site  ratio  for 
various  types  of  energy.  Tabie  1 on  page  3 of  the  report  shows  that  fuei 
oii  (diesei,  kerosene),  propane  and  even  wood  have  simiiar  vaiues  to 
naturai  gas. 

287.  The  Energy  Star  Performance  Methodoiogy  for 
Incorporating  Source  Energy  Use  aiso  discusses  the  “potentiai  for 
inefficiency  in  the  conversion  of  primary  fueis”  and  the  “potentiai  for  ioss 


Fuel  switching  programs  have  been  approved  in  Washington,  Oregon,  Texas,  Idaho, 
and  Pennsylvania,  among  other  states.  See  Ex.  KCP&L/GMO  2201  at  p.  20;  Ex. 
KCP&L7GMO  2206. 

374 

Ex.  KCP&L  239,  Rebuttal  Testimony  of  John.  A.  Rogers,  pp.  10-11;  Ex.  GMO  240, 
Rebuttal  Testimony  of  John  A.  Rogers,  pp.  19-21 . 

375 

Ex.  KCP&L  239,  Rebuttal  Testimony  of  John.  A.  Rogers,  pp.  10-11;  Ex.  GMO  240, 
Rebuttal  Testimony  of  John  A.  Rogers,  pp.  19-21 . 

See  KCP&L  Ex.  2201  and  Ex.  GMO  2201  at  p.  12,  citing  “A  Comparison  of  Energy  Use, 
Operating  Costs,  and  Carbon  Dioxide  Emissions  of  Home  Appliances,”  American  Gas 
Association,  Energy  Analysis,  EA  2009-3,  October  20,  2009,  p.  4,  citing  to  p.  1 1 the  AGA 
report  cited  in  FN  22.  C02  emissions  were  6.4  metric  tons  for  natural  gas  appliances  and 
10.1  metric  tons  for  electric  appliances. 

377 

Ex.  KCP&L  2201,  Reed  Direct  at  p.  8,  fn.  6. 
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when  either  primary  or  secondary  fueis  are  transmitted/distributed  to 
individuai  sites. 

288.  MGE  inciuded  its  own  tabies  which  show  comparisons  of 
eiectric  and  naturai  gas  consumption  under  the  Fuii-Fuei  Cycie,  whereby 
naturai  gas  appears  to  be  the  more  attractive  fuei  choice.®^®  The  data 
used  by  MGE,  however,  is  not  specific  to  KCP&L,  and  MGE  has  not 
demonstrated  that  the  generai  data  it  received  from  the  American  Gas 
Association  (“AGA”)  is  appiicabie  to  KCP&L. The  footnotes  which 
accompany  MGE’s  tabies  state  that  the  data  is  from  a document  entitied 
“A  Comparison  of  Energy  Use,  Operating  Costs,  and  Carbon  Dioxide 
Emissions  of  Home  Appiiances”  prepared  by  the  AGA.^®^  This  document 
indicates  that  the  AGA’s  information  was  deveioped,  in  turn,  by  the  Gas 
Technoiogy  Institute  for  Codes  & Standards  Research  Consortium  in  a 
paper  entitied  “Source  Energy  and  Emission  Factors  for  Buiiding  Energy 
Consumption”  (August  2009).®®^  The  originai  source  of  the  information 
reiied  upon  by  MGE  inciudes  the  foiiowing  statement: 

Average  energy  and  emissions  caicuiations  may  be 
appropriate  for  inventory  purposes,  but  they  do  not 
necessariiy  provide  good  information  when  evaiuating 
competing  energy  efficiency  measures.®®® 

289.  In  Table  3 MGE  demonstrates  the  estimated  annual  cost 
savings  when  using  water  heating  and  space  heating  gas  and  electric 
appliances.®®^  MGE’s  calculations,  however,  contain  errors. 
Specifically,  the  prices  used  by  MGE  are  not  measured  in  the  same  units 
as  the  consumption.  “[T]he  consumption  is  measured  in  MMBtu,  but  the 
price  is  stated  in  terms  of  Dollars  per  hundred  kWh.”®®®  Correcting  for 
errors  shows  customers  who  switch  from  electricity  to  natural  gas  for 
their  water  heating  needs  alone  will  experience  no  savings.  Rather,  their 
annual  bill  will  increase  by  over  $200  per  year.®®® 

290.  MGE  did  not  provide  the  results  of  any  Total  Resource 


Ex.  KCP&L  2201,  Reed  Direct  at  p.  2. 

R7Q 

Ex.  KCP&L  2201 , Reed  Direct  at  pp.  1 0-1 1 . 

®®°  See  Ex.  KCP&L  26,  Goble  Rebuttal  at  p.  20. 

®®^  See  Ex.  KCP&L  26,  Goble  Rebuttal  at  p.  20. 

®®®  See  Ex.  KCP&L  26,  Goble  Rebuttal  at  p.  20. 

®®®  See  Ex.  KCP&L  26,  Goble  Rebuttal  at  p.  20-21 . 

Ex.  KCP&L  2201,  Reed  Direct  at  p.  13. 

®®®  Ex.  KCP&L  26,  Goble  Rebuttal  at  p.  22. 

®®®  Ex.  KCP&L  26,  Goble  Rebuttal  at  p.  24. 
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Cost  (“TRC”)  test  for  its  proposed  water  heating  and  space  heating  fuei 
substitution  program.  The  Commission  has  routineiy  empioyed  the  TRC 
test  in  its  economic  anaiysis  of  potentiai  energy  efficiency  measures.®®^ 

291.  For  MGE’s  proposai  to  be  considered  a viabie  energy 
efficiency  measure,  the  resuits  of  the  benefit-cost  tests  wouid  have  to  be 
evaiuated.  KCP&L’s  witness  Gobie  estimated  the  required  data  in  order 
to  provide  a rough  anaiysis.  Mr.  Gobie’s  anaiysis  showed  that  “[t]he 
costs  exceed  the  benefits  in  absoiute  as  weii  as  on  a present  worth 
basis.  . . . [T]he  Benefit-Cost  ratio  is  . . . 0.5.”  Mr.  Gobie 
acknowiedged  that  not  aii  water  heater  fuei  substitution  programs  are 
unacceptabie.  However,  even  with  iimited  data  avaiiabie  for  his  anaiysis, 
Mr.  Gobie  conciuded  “that  it  wouid  be  imprudent  to  impiement  the  hastiiy 
designed  eiectric  to  gas  water  heater  substitution  program  recommended 
by  MGE’s  witness  ...  on  the  basis  of  economics.”®®® 

292.  Mr.  Gobie  aiso  conducted  a Ratepayer  Impact  Measure 
(“RIM”)  test  and  a Total  Participant  test.  The  results  of  the  RIM  test 
indicated  that  the  costs  exceed  the  benefits  in  every  year  as  well  as  on  a 
present  worth  basis,  suggesting  that  implementation  of  MGE’s  proposed 
water  heater  fuel  substitution  program  will  result  in  higher  rates  for 
KCP&L’s  customers.®®®  Similarly,  customers’  costs  would  exceed  the 
benefits  in  every  year  as  well  as  on  a present  worth  basis  under  the  Total 
Participant  test.  “Even  using  very  favorable  assumptions,  the  Benefit- 
Cost  ratio  is  only  0.6.”®®^ 

293.  KCP&L  also  performed  an  analysis  of  MGE’s  proposed 
space  heating  electric  to  natural  gas  fuel  substitution  program.  In 
general,  the  results  of  the  TRC  test  for  space  heating  were  comparable 
to  the  results  for  water  heating.®®®  The  results  of  the  RIM  and  Total 
Participant  tests  revealed  costs  slightly  in  excess  of  the  benefits.®®® 

294.  Like  other  DSM  programs,  a fuel  switching  program  has 
the  potential  to  assist  with  reducing  or  deferring  KCP&L’s  and  GMO’s 
capital  investments  in  transmission  and  generation  capacity.®®'*  MGE, 


Ex.  KCP&L  2201,  Reed  Direct  at  p.  39. 

®®®  Ex.  KCP&L  26,  Goble  Rebuttal  at  p.  26. 

Ex.  KCP&L  26,  Gobie  Rebuttal  at  p.  26. 

RQO 

Ex.  KCP&L  26,  Goble  Rebuttal  at  p.  26-27. 

RQ1 

Ex.  KCP&L  26,  Gobie  Rebuttal  at  p.  27. 

RQ? 

Ex.  KCP&L  26,  Gobie  Rebuttal  at  p.  27. 

RQR 

Ex.  KCP&L  26,  Gobie  Rebuttal  at  p.  27. 

394 

Id.  at  p.  30-31 , which  describes  this  and  other  benefits  of  the  proposed  program  to 
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however,  has  neither  evaluated  its  proposed  fuel  switching  program 
through  a Chapter  22  integrated  resource  analysis,  nor  performed  any 
analysis  of  the  cost  effectiveness  of  the  proposed  fuel  switching  program 
for  KCP&L  or  GMO. 

Conclusions  of  Law-  Fuel  Switching  Program 

30.  Demand-side  programs  are  required  to  undergo  scrutiny 
and  review  within  a 4 CSR  240-22  (Chapter  22)  Electric  Utility  Resource 
Planning  integration  analysis.  Evaluation  of  demand-side  resources  in 
Missouri  must  be  in  compliance  with  the  Commission’s  Chapter  22 
Electric  Utility  Resource  Planning  rules.  Such  rules  evaluate  all  supply- 
side  and  demand-side  resources  on  an  equivalent  basis  through 
comprehensive  resource  analysis,  integration  analysis,  risk  analysis  and 
strategy  selection.  The  electric  utility  uses  the  Total  Resource  Cost 
(TRC)  test  only  in  the  screening  of  DSM  measures  and  DSM  programs. 
The  electric  utility  then  forwards  on  the  demand-side  programs  that  pass 
the  TRC  screening  test  for  consideration  as  demand-side  resources  in 
the  utility’s  Chapter  22  integrated  resource  analysis. 

Decision-  Fuel  Switching  Program 

MGE  asserts  that  the  Commission  should  accept  the  DOE 
recommendation  of  the  Full-Fuel  Cycle  to  shape  the  policy  of  this 
Commission.®®^  KCP&L  and  GMO  contend  that  the  Full-Fuel  Cycle 
model  is  misleading  to  the  customer  and  does  not  reflect  any  policy 
guidance.  Staff  is  opposed  to  the  fuel-switching  proposal  because  MGE 
fails  to  address  two  important  points:  (1)  requiring  the  involuntary 
adoption  of  a demand-side  program  by  KCP&L  and  GMO  as  proposed 
by  a competitor;  and  (2)  KCP&L  and  GMO’s  adoption  of  demand-side 
programs  that  have  not  been  analyzed  and  reviewed  through  the 
Chapter  22  Integrated  Resource  Planning  integration  analysis.  The 
Commission  is  in  agreement  with  Staff. 

MGE  points  to  several  companies  with  such  fuel  switching 
programs  to  support  its  position.  These  companies,  however,  differ 
drastically  from  both  KCP&L  and  GMO.  The  Commission  finds  those 
differences  irreconcilable  in  that  KCP&L  and  GMO  provided  electric 
service  only,  while  MGE’s  comparables  include  diversified  companies 
(electricity,  natural  gas,  pipelines  and  energy  marketing)  or  combined 


KCP&L7GMO. 

395 

Ex.  KCP&L  220,  Reed  Direct  Testimony  at  p.  5;  Hearing  Tr.  at  3101-02;  MGE’s  initiai 
Brief  at  3. 
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companies  (provider  of  both  eiectric  and  naturai  gas  services). 
Additionaiiy,  both  KCP&L  and  GMO  are  strong  summer  peaking  utiiities, 
whiie  at  ieast  two  of  MGE’s  comparabie  companies  are  winter  peaking 
utiiities.®®^ 

These  differences  are  significant.  The  fuei  switching  programs 
for  these  comparabie  companies  wouid  resuit  in  money  moving  from 
“one  pocket  to  the  other”  within  the  utiiity.  But,  MGE’s  proposed  fuei 
switching  program  resuits  in  money  moving  from  KCP&L’s  and  GMO’s 
pockets  to  the  pocket  of  MGE,  its  competitor.  MGE  has  pointed  to  no 
market  faiiure  or  other  evidence  that  persuades  the  Commission  to  take 
such  action. 

Furthermore,  the  Commission  determines  that  there  is  a need  for 
company  demand-side  programs  to  undergo  scrutiny  and  review  within  a 
Chapter  22  Eiectric  Utiiity  Resource  Pianning  integration  anaiysis.  Such 
ruies  evaiuate  aii  suppiy-side  and  demand-side  resources  on  an 
equivaient  basis  through  comprehensive  resource  anaiysis,  integration 
anaiysis,  risk  anaiysis,  and  strategy  seiection.  MGE  has  neither 
evaiuated  its  proposed  fuei  switching  program  through  a Chapter  22 
integrated  resource  anaiysis,  nor  performed  any  anaiysis  of  the  cost 
effectiveness  of  the  proposed  fuei  switching  program  specificaiiy  reiated 
to  KCP&L  or  GMO. 

In  addition,  MGE’s  data  with  regard  to  which  appiiances  are  most 
energy  efficient  reiied  on  studies  and  reports  that  have  not  been  shown 
to  be  directiy  reiated  to  KCP&L  and  GMO’s  customers,  contain 
caicuiation  errors,  or  are  not  reiiabie  for  the  purposes  intended  by  MGE. 
The  Commission  was  persuaded  by  Mr.  Gobie’s  anaiysis  for  the 
efficiency,  or  iack  thereof  for  the  proposai.  Thus,  the  Commission  gives 
iittie  weight  to  the  reports  and  recommendations  reiied  on  by  MGE  in  this 
proceeding. 

Finaiiy,  as  KCP&L  points  out,  the  DOE  recommendation  is  not 
yet  finai  and  the  environmentai  issues  associated  with  this  fuei  switching 
proposai  have  not  been  compieteiy  examined  in  this  proceeding.  MGE  is 
siient  on  at  ieast  two  major  environmentai  concerns  with  naturai  gas  - 
the  reiease  of  methane  and  hydrauiic  fracturing.  The  Commission  does 
not  have  sufficient  evidence  in  this  record  regarding  the  environmentai 


Ex.  KCP&L  239,  Rebuttal  Testimony  of  John.  A.  Rogers,  pp.  10-11;  Ex.  GMO  240, 
Rebuttal  Testimony  of  John  A.  Rogers,  pp.  19-21 . 
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effects  to  determine  in  this  case  that  naturai  gas  is  iess  harmfui  to  the 
environment. 

There  may  be  some  advantages  to  fuei  switching  in  the 
appropriate  situations  and  the  Commission,  by  this  order,  is  not 
indicating  that  it  wiii  not  consider  such  proposais  in  the  future.  The 
Commission,  however,  does  not  find  this  proposai  by  KCP&L’s  and 
GMO’s  competitor  within  those  utiiities’  rate  cases  to  be  one  of  those 
situations.  The  Commission  conciudes  it  is  not  in  the  best  interests  of 
Missouri  ratepayers  to  adopt  the  fuei  switching  program  based  on  the 
findings  and  conciusions  above.  Therefore,  the  Commission  wiii  not 
require  the  fuei  switching  program  as  proposed  by  MGE. 

II.  Rate  of  Return 

Having  determined  what  shouid  be  inciuded  in  rate  base,  the 
Commission  wiii  now  decide  what  rate  of  return  shouid  be  inciuded  in 
rates  to  compensate  GPE’s  sharehoiders  and  creditors. 

A.  Return  on  Equity 

What  return  on  common  equity  should  be  used  for 
determining  KCP&L’s  rate  of  return? 

Findings  of  Fact  - Return  on  Equity 

295.  A utiiity’s  cost  of  common  equity  is  the  return  investors 
require  on  an  investment  in  that  company.  Investors  expect  to  achieve 
their  return  by  receiving  dividends  and  stock  price  appreciation. 
Financiai  anaiysts  use  variations  on  three  generaiiy  accepted  methods  to 
estimate  a company’s  fair  rate  of  return  on  equity.  The  Discounted  Cash 
Fiow  (DCF)  method  assumes  the  current  market  price  of  a firm’s  stock  is 
equai  to  the  discounted  vaiue  of  aii  expected  future  cash  fiows.^®® 

296.  The  Risk  Premium  method  assumes  that  aii  of  the 
investor’s  required  return  on  an  equity  investment  is  equai  to  the  interest 
rate  on  a iong-term  bond  pius  an  additionai  equity  risk  premium  to 
compensate  the  investor  for  the  risks  of  investing  in  equities  compared  to 
bonds.®®® 

297.  The  Capitai  Asset  Pricing  Method  (CAPM)  assumes  the 
investor’s  required  rate  of  return  on  equity  is  equai  to  a risk-free  rate  of 
interest  pius  the  product  of  a company-specific  risk  factor,  beta,  and  the 
expected  risk  premium  on  the  market  portfoiio."^®® 

298.  Three  financiai  anaiysts  offered  recommendations 
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regarding  an  appropriate  return  on  equity  in  this  case. 

KCP&L  Witness  Hadawav 

299.  Dr.  Hadaway  recommends  an  ROE  of  10.75%.  His 
range  of  ROE  recommendations  is  from  10.2%  to  10.8%,  with  a midpoint 
of  10.5%.  However,  he  aiso  adds  25  basis  points  to  his  ROE 
recommendation  based  on  what  he  considers  to  be  KCP&L’s  exceiient 
customer  service,  to  arrive  at  10.75%."^°^ 

300.  He  began  by  constructing  a proxy  group  of  31 
companies. Those  companies  were  at  ieast  BBB  (investment  grade), 
get  at  ieast  70%  of  revenues  from  reguiated  utiiity  saies,  have  consistent 
financiai  records  unaffected  by  recent  mergers  or  restructuring,  and  a 
consistent  dividend  record  with  no  cuts  the  past  two  years. 

301 . Dr.  Hadaway  testified  that  the  techniques  for  estimating 

ROE  faii  into  three  categories:  comparabie  earnings  methods,  risk 

premium  methods,  and  Discounted  Cash  Fiow  (DCF1  methods. The 
DCF  is  the  most  wideiy  used  reguiatory  ROE  method. 

302.  The  DCF  concept  is  based  on  the  theory  that  stock 
prices  represent  the  present  vaiue  or  discounted  vaiue  of  aii  future 
dividends  investors  expect. The  DCF  is  simpiy  the  sum  of  the 
expected  dividend  yieid  and  the  expected  iong-term  dividend  (or  price) 
growth  rate."^°^ 

303.  Dr.  Hadaway  appiied  three  DCF  versions  to  his  proxy 
group.  First,  he  appiied  a constant  growth  method.  Second,  he  used  a 
non-constant  method,  using  estimated  iong-term  GDP  for  estimated 
growth.  Third,  he  empioyed  a two-stage  growth  method,  with  stage  one 
based  on  VaiueLine’s  3-5  year  dividend  projections,  and  stage  two 
based  on  iong-term  projected  growth  in  GDP."^°® 

304.  Dr.  Hadaway’s  DCF  resuits  with  the  traditionai  constant 
growth  modei  were  a range  of  10.5-10.7%.  With  the  GDP  growth  rate, 
his  constant  growth  modei  showed  an  ROE  of  11%.  His  Muitistage  DCF 
yieided  a 10.8%  resuit.  The  overaii  resuits  of  his  DCF  show  a range  of 


401 

402 

403 

404 

405 

406 

407 

408 


Ex.  KCP&L  28,  pp.  2,  22. 
Ex.  KCP&L  27,  p.  6. 
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10.5-11%.^°®  These  results  are  in  line  with  Dr.  Hadaway’s  risk  premium 
ROE  range  of  1 0.61  -1 0.82%."^^° 

MEUA,  MIEC  and  DOE  Witness  Gorman 

305.  Mr.  Gorman  suggests  that  9.65%  is  the  appropriate 
ROE."^"  He  bases  his  recommendation  on  using  a constant  grown  DCF, 
a sustainable  growth  DCF,  a multi-stage  growth  DCF,  risk  premium,  and 
Capital  Asset  Pricing  Model  (“CAPM”). 

306.  Mr.  Gorman  applied  those  five  ROE  methods  to  the 
same  proxy  group  Dr.  Hadaway  used.'*^®  Mr.  Gorman  posits  that 
because  the  proxy  group’s  senior  secured  credit  rating  from  Moody’s  is 
“A3”,  which  is  identical  to  KCP&L’s  senior  secured  credit  rating,  the  proxy 
group  has  a comparable  total  investment  risk  to  KCP&L.'*^'' 

307.  Mr.  Gorman  stated  that  the  average  and  median  growth 
rates  for  constant  growth  DCF  are  5.68  and  5.41%,  respectively."*^® 
Further,  the  average  and  median  constant  growth  DCF  ROE’s  are  10.48 
and  10.39%,  respectively. 

308.  His  sustainable  growth  DCF,  which  is  based  on  the 
percentage  of  earnings  retained  and  reinvested,  showed  average  and 
median  growth  rates  of  4.92%  and  4.59%,  respectively.  The  average 
and  median  ROE  for  sustainable  growth  DCF  was  9.74%  and  9.38%, 
respectively."*^® 

309.  Mr.  Gorman’s  multistage  growth  DCF,  which  reflect  a 
chance  of  non-constant  growth,  showed  an  estimate  of  4.75%  long-term 
growth.  His  ROE  analysis  revealed  a 9.78%  average  and  9.86% 
median."**^ 

310.  Mr.  Gorman’s  also  arrived  at  an  ROE  range  using  a risk 
premium  analysis.  His  results  showed  an  ROE  range  of  9.41%  to 
9.94%,  with  a midpoint  of  9.68%.'**®  Finally,  his  CAPM  method  to 
estimate  ROE  showed  a range  of  8.33  to  9.38%.  His  overall  range  of 
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ROEs  using  these  five  methods  was  9.4%  to  9.9%,  with  a midpoint  of 
9.65%."^^® 

Staff  Witness  Murray 

311.  Mr.  Murray  arrived  at  an  ROE  range  of  8. 5-9. 5%,  with 
9.0%  being  the  midpoint. As  did  Dr.  Hadaway  and  Mr.  Gorman,  Mr. 
Murray  constructed  a proxy  group.  The  criteria  for  his  proxy  group  were: 
1)  an  eiectric  utiiity  by  VaiueLine;  2)  pubiiciy  traded  stock;  3)  ciassified  as 
reguiated  utiiity  by  EEI  or  not  foiiowed  by  EEI;  4)  at  ieast  70%  of 
revenues  from  eiectric  operations  or  not  foiiowed  by  AUS;  5)  ten  years  of 
Vaiue  Line  historicai  growth  data  avaiiabie;  6)  no  reduced  dividend  since 
2007;  7)  projected  growth  avaiiabie  from  Vaiue  Line  and  Reuters;  8)  at 
ieast  investment  grade  credit  rating;  9)  company-owned  generating 
assets;  10)  significant  merger  or  acquisition  accounted  in  iast  three 

421 

years. 

312.  Mr.  Murray  aiso  used  a constant  growth  DCF.  His 
dividend  yieid  was  produced  by  dividing  a weighted  average  of  the  2010 
(25%)  and  201 1 (75%)  Vaiue  Line  projected  dividends  per  share  by  the 
monthiy  high/iow  average  stock  price  for  the  three  months  ending 
September  30,  2010.'*^^ 

313.  Mr.  Murray  stated  that  the  cost  of  equity  is  sum  of 
dividend  yieid  and  growth  rate.  To  estimate  growth  rate,  he  considered 
actuai  dividends  per  share,  earnings  per  share  and  book  vaiue  per 
share.  The  historicai  growth  rates  are  voiatiie.  Due  to  voiatiiity  and  wide 
dispersions  of  historicai  and  projected  DPS,  EPS  and  BVPS,  Staff 
instead  use  an  aiternative  input.  Using  a growth  rate  of  4-5%,  and  a 
projected  dividend  yieid  of  4.7%,  Mr.  Murray  arrived  at  a constant  growth 
DCF  of  8. 7-9. 7%.  But,  the  constant  growth  DCF  is  not  instructive  if  the 
industry  or  economic  circumstances  cause  expected  near-term  growth  to 
be  inconsistent  with  sustainabie  perpetuai  growth.  This  is  the  case  here. 
So,  Staff  instead  is  using  a muitistage  DCF.'*^® 

314.  A three-stage  DCF  is  used  in  Staffs  anaiysis.  The 
stages  are  years  1-5,  6-10,  and  11  to  infinity.  For  stage  one.  Staff  gave 
fuii  weight  to  anaiysts’  five-year  EPS  growth  estimates.  For  stage  two. 
Staff  iineariy  reduced  the  growth  rate  from  the  stage  one  ievei  to  the 
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constant-growth  third  stage  level.  The  estimated  ROE  for  the  proxy 
group  is  about  8.7  to  9.4%,  with  a midpoint  of  9.05%.''^'' 

315.  Mr.  Murray  also  tested  the  reasonableness  of  his  DCF 
results  by  using  CAPM  and  other  evidence.  For  the  risk-free  rate  in  its 
CAPM,  he  used  the  average  yield  on  30-year  Treasury  bonds  for  the 
three  months  ending  September  30,  2010,  which  was  3.85%.  The 
average  beta  for  the  proxy  group  is  0.65.  For  market  risk  premium.  Staff 
relied  on  risk  premium  estimates  based  on  historical  differences  between 
earned  returns  on  stocks  and  on  bonds.  The  first  risk  premium  was 
based  on  long-term  arithmetic  average  of  differences  from  1926  to  2009, 
which  was  6%.  The  second  was  based  on  geometric  average,  which 
was  4.4%.  The  CAPM  results  are  7.72%  for  arithmetic  and  6.69%  for 
geometric.  Also,  Staff’s  estimation  of  ROE  by  adding  risk  premium  to 
yield  to  maturity  of  the  company’s  long-term  debt  gives  an  ROE  of  8.14- 
8.71 

316.  Staff  submitted  testimony  concerning  recent  average 
ROEs.  According  to  RRA,  average  ROEs  for  electrics  for  first  three 
quarters  of  2010  was  10.36%.  For  the  first  quarter,  10.66%,  17 
decisions.  Second  quarter  10.08%,  14  decisions.  Third  quarter, 
10.27%,  12  decisions.  For  2009,  average  was  10.48%.  First  quarter, 
10.29%,  9 decisions.  Second  quarter,  10.55%,  10  decisions.  Third 
quarter,  10.46%,  3 decisions.  Fourth  quarter,  10.54%,  17  decisions. 
Staffs  ROR  (not  ROE)  is  in  line  w/  the  average  RORs  for  first  three 
quarters  of  201 0."^^® 

Analysis  - Return  on  Equity 

317.  Dr.  Hadaway  relies  exclusively  on  three  variations  of  the 
DCF  analysis. 

318.  First,  Dr.  Hadaway  conducted  a constant  growth  DCF 
analysis  relying  on  analysts’  growth  estimates  which  resulted  in  a return 
on  equity  of  1 0.2%  to  1 0.4%."^  ® 

319.  Second,  Dr.  Hadaway  conducted  a constant  growth  DCF 


Id.  at  35-36. 

'^^®  Ex.  KCP&L210,  p.  37. 
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While  Dr.  Hadaway  initially  included  the  results  of  his  risk  premium  analysis  in  his  direct 
testimony  (Ex.  KCP&L  27,  p.  43),  he  subsequently  recommended  that  the  results  of  his 
updated  risk  premium  analysis  in  his  rebuttal  testimony  should  be  discounted  (Ex.  KCP&L 
28,  p.  23).  The  results  of  that  updated  risk  premium  analysis  indicate  an  ROE  range  of 
10.05%  - 10.24%.  (/cf.) 
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analysis  that  substituted  his  own  subjective  estimation  of  the  long-term 
GDP  growth  rate.  The  result  of  this  analysis  is  a return  on  equity  of 
10.7%  to  10.8%."^^® 

320.  Finally,  Dr.  Hadaway  combines  the  analysts’  growth 
estimates  and  his  own  estimation  of  long-term  GDP  growth  into  a multi- 
stage DCF  analysis.  The  result  of  his  multi-stage  DCF  analysis  is  a 
return  on  equity  of  10.5%."^®° 

321 . Thus,  Dr.  Hadaway  recommends  a return  on  equity 
range  of  10.2%  - 10.8%,  with  a midpoint  of  10.5%."^®^ 

322.  In  its  testimony,  however,  KCP&L  asks  that  the 
Commission  set  its  return  on  eguity  at  10.75%,  at  the  top  end  of  Dr. 
Hadaway’s  recommended  range. 

323.  KCP&L  does  so  “to  reflect  the  Company’s  reliability  and 
customer  satisfaction  achievements. 

324.  Michael  Gorman  testified  on  behalf  of  MEUA,  MIEC  and 
the  Department  of  Energy.'^®'* 

325.  Mr.  Gorman  conducts  three  versions  of  the  DCF 
analysis,  a risk  premium  analysis  and  a CAPM  analysis.  First,  Mr. 
Gorman  conducts  a constant  growth  DCF  analysis  based  upon  analysts’ 
growth  rates  resulting  in  a return  on  equity  of  10.39%.'*®® 

326.  Second,  Mr.  Gorman  conducts  a sustainable  growth 
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In  KCP&L/GMO’s  testimony,  they  refer  to  their  request  as  a “return  on  equity 
commensurate  with  the  top  of  Dr.  Hadaway’s  range.”  (Ex.  KCP&L  7,  p.  10).  In  their  brief, 
however,  KCP&L/GMO  refers  to  their  request  as  “an  additional  25  basis  points  be  added  to 
the  midpoint.”  (KCP&L/GMO  Brief  at  p.  151).  While  the  methods  of  getting  to  the  actual 
request  are  different,  the  practical  effect  of  either  methods  is  a requested  return  on  equity 


of  10.75% 

Ex.  KCP&L  7,  p.  10. 
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Mr.  Gorman  initially  presented  the  results  of  his  return  on  equity  analysis  in  the  context 
of  his  KCP&L  Direct  Testimony  (Ex.  KCP&L  1203).  His  recommendation  in  his  Direct 
Testimony  is  a midpoint  return  on  equity  of  9.65%.  Like  Dr.  Hadaway,  Mr.  Gorman 
subsequently  updated  his  analysis  in  his  GMO  Direct  Testimony  resulting  in  a midpoint 
return  on  equity  of  9.50%.  (Ex.  KCP&L  1403).  On  the  stand,  however,  Mr.  Gorman 
restored  his  original  recommendation  of  9.65%  to  account  for  the  subsequent  increase  in 
capital  market  bond  yields.  (Tr.  2852-2853).  Therefore,  the  results  set  forth  in  this  order 
reflect  the  “restored”  position  contained  in  Mr.  Gorman’s  KCP&L  Direct  Testimony  of  9.40% 
to  9.90%  with  a midpoint  of  9.65%.  (Ex.  KCP&L  1203,  p.  37). 
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DCF  analysis  which  resulted  in  a return  on  equity  of  9.38%.''®® 

327.  Third,  Mr.  Gorman  conducts  a multi-stage  DCF  analysis 
which  results  in  a return  on  equity  of  9.86%."®^ 

328.  Thus,  the  average  of  Mr.  Gorman’s  three  DCF  analyses 
is  a return  on  equity  of  9.88%.''®® 

329.  Next,  Mr.  Gorman  undertook  a risk  premium  analysis 
with  a return  on  equity  range  of  9.41%  to  9.94%  with  a midpoint  of 
9.68%."®® 

330.  Finally,  Mr.  Gorman  conducts  a CAPM  analysis  resulting 
in  a return  on  equity  of  9.40%.""° 

331.  The  ultimate  result  of  Mr.  Gorman’s  multiple  analyses  is 
a recommended  return  on  equity  of  9.40%  to  9.90%  with  a midpoint  of 
9.65%.""^ 

332.  Staff  witness  Murray  listed  the  expected  long-term 
growth  rate  in  electricity  demand,  plus  inflation,  in  support  of  his  ROE 
recommendation  of  8. 5-9. 5%,  with  a midpoint  of  9.0%. 

333.  He  also  listed  the  “Rule  of  Thumb”:  a rough  estimate  of 
the  current  cost  of  equity  calculated  by  adding  a 3-4%  risk  premium  to 
the  cost  of  long-term  debt.  In  this  case,  the  “rule  of  thumb”  suggests  a 
cost  of  common  equity  in  the  range  of  8.14%-9.71%.""® 

334.  Finally,  Murray  also  used  the  perpetual  growth  rate  used 
by  Goldman  Sachs  when  performing  DCF  analyses  of  regulated  electric 
companies,  which  is  2.5%.""® 

Growth  Rates 

335.  As  previously  mentioned,  all  three  experts  rely  upon 
analysts’  growth  rates  for  use  in  their  initial  constant  growth  DCF.  As  the 
Commission  found  in  its  recent  AmerenUE  decision,  these  analysts’ 
growth  rates  are  currently  troublesome  in  that  they  are  “based  on  a 
unsustainably  high  dividend  yield  and  median  growth  rate.”""" 

336.  While  the  DCF  methodology  is  intended  to  be  perpetual 
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in  nature,  these  underlying  analyst  growth  estimates  are  only  focused  on 
the  short-term.  As  Mr.  Gorman  explains,  therefore,  these  current  short- 
term growth  rates  are  based  upon  the  expectation  of  increased  earnings 
resulting  from  the  large  construction  cycle  currently  seen  in  the  electric 
industry.  Such  growth  rates  are  not  reflective  of  more  normalized  levels 
of  construction  and  are  therefore  not  sustainable."'''® 

337.  In  order  to  avoid  the  short-term  nature  of  analysts’ 
growth  rates.  Dr.  Hadaway  replaces  the  analysts’  growth  rates  with  an 
estimate  of  long-term  GDP  growth.  While  the  use  of  a long-term  GDP 
growth  rate  certainly  appears  more  reasonable  than  the  analysts’  growth 
estimates,  the  GDP  growth  estimation  provided  by  Dr.  Hadaway  is 
troublesome.  As  pointed  out  by  Mr.  Gorman,  Dr.  Hadaway  rejects  all 
recognized  measures  of  GDP  growth  and  instead  provides  his  own 
estimate  of  GDP  growth  (6.0%)  "'®  based  upon  historical  average  GDP 
growth  rates. 

338.  If  Dr.  Hadaway’s  subjective  estimate  of  GDP  growth 
(6.0%)  is  replaced  with  publicly  available  estimate  of  GDP  growth  (Mr. 
Gorman  uses  the  4.75%  estimate  provided  by  Blue  Chip  Economic 
Indicators),  the  result  of  Dr.  Hadaway’s  constant  growth  (GDP)  DCF 
analyses  drops  from  10.7%  to  9.6%.""'® 

339.  By  replacing  Dr.  Hadaway’s  subjective  GDP  growth 
estimate  with  a publicly  available  GDP  growth  estimate,  Dr.  Hadaway’s 
DCF  analysis  leads  to  results  that  fall  comfortably  within  the  range 
recommended  by  Mr.  Gorman  (9.4%  - 9.9%).""® 

Other  Return  on  Equity  Methodologies 

340.  Dr.  Hadaway  initially  conducted  a risk  premium  analysis. 
As  contained  in  his  direct  testimony.  Dr.  Hadaway  considered  the  results 
of  the  risk  premium  analysis  when  it  resulted  in  a return  on  equity  of 
10.61%  to  10.82%."®° 

341.  Given  the  significant  passage  of  time  (six  months 
between  filing  direct  testimony  and  rebuttal  testimony).  Dr.  Hadaway 
updated  his  analysis  in  his  rebuttal  testimony."®^ 


Ex.  KCP&L  1203,  p.  22. 
""°  Ex.  KCP&L  27,  p.  41. 
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Ex.  KCP&L  1204,  pp.  7-8. 
""°  Ex.  KCP&L  1205,  p.  10. 
""°  Ex.  KCP&L  1205,  p 12. 
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Ex.  KCP&L  27,  p.  43. 
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Ex.  KCP&L  28,  p.  22. 
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342.  In  that  testimony,  Dr.  Hadaway’s  risk  premium  anaiysis 
decreased  significantiy  to  a range  of  10.05%  to  10.24%."^®^ 

343.  Based  upon  his  beiief  that  “current  utiiity  bond  yieids  are 
artificiaiiy  depressed  by  government  monetary  poiicy,”  Dr.  Hadaway 
decided  to  “discount  these  resuits. 

344.  The  Commission  finds  Mr.  Gorman’s  testimony  to  be 
more  credibie  than  the  testimony  of  Mr.  Murray  and  Dr.  Hadaway. 
However,  Mr.  Gorman’s  testimony  aiso  gives  the  Commission  some 
concern.  For  exampie,  Mr.  Gorman’s  Constant  Growth  DCF  modei  using 
anaiysts’  growth  rates  yieids  10.39%  (KCP&L)  and  10.33%  (GMO)  ROE 
estimates,  whereas  Dr.  Hadaway’s  modei  runs  from  10.2%  to  10.4%, 
essentiaiiy  agreeing  with  Mr.  Gorman.  It  is  therefore  ironic  that  the 
Industriais  criticize  Dr.  Hadaway’s  Constant  Growth  DCF  modei,  when 
their  own  expert  essentiaiiy  agrees  with  the  Hadaway  anaiysis. 

345.  Mr.  Gorman  took  a CAPM  range  of  8.12%  to  9.17%, 
reiied  on  the  high-end  of  that  range,  and  then  rounded  it  up  to  9.20%.'*^® 

346.  When  assessing  growth  rates,  Mr.  Gorman  utiiized  a 
median  growth  rate  of  5.41%  for  his  Constant  Growth  DCF  anaiysis, 
instead  of  average  growth  rates  (5.68%  for  KPC&L  or  5.63%  for  GMO) 
which  wouid  have  boosted  his  ROE  estimate. 

347.  Simiiariy,  for  his  iong-term  Growth  DCF  anaiysis,  Mr. 
Gorman  chose  median  growth  rates  for  KCP&L  and  GMO  of  4.59%  and 
4.61%,  compared  with  average  rates  of  4.92%  and  4.89%,  respectiveiy, 
that  wouid  have  increased  his  ROE  caicuiation."^®^ 

348.  Mr.  Gorman  aiso  arbitrariiy  eiiminated  Empire  District 
Eiectric  Company  growth  rates  from  his  Constant  Growth  DCF  modeis 
which  wouid  have  increased  the  median  ROE  two  basis  points. 

349.  Staff  witness  Murray  did  not  use  data  that  couid  be 
confirmed  by  either  government  or  industry  statistics,  and  chose  instead 
to  reject  a 5.97%  growth  rate  based  on  Vaiue  Line  and  Reuters  data. 


Id.  at  23. 

Id. 
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Ex.  KCP&L  1203,  p.  27;  Ex.  GMO  1403,  p.  29;  Ex.  KCP&L  27,  p.  22  and  Sch. 
SCH2010-11,  p.  2. 
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Ex.  GMO  1403,  p.  39. 

4Sfi 

Ex.  KCP&L  1203,  p.  20;  Ex.  GMO  1403,  p.  21. 

4S7 

Ex.  KCP&L  1203,  p.  24;  Ex.  GMO  1403,  p.  25. 

4SR 

Ex.  KCP&L  28,  pp.  17-18. 
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finding  it  “non-sustainabie.”"^^® 

350.  He  then  arrived  at  a 4.0%-5.0%  growth  rate  “based  upon 
Staffs  expertise  and  understanding  of  current  market  conditions.”"'®® 

351 . Admitting  that  he  cited  no  authority  to  reduce  the  5.97% 
growth  rate  by  100  to  200  basis  points/®^  Mr.  Murray  was  vague  on 
whom  he  consuited  and  how  this  process  of  reducing  a growth  rate 
based  on  pubiic  information  occurred. 

Return  on  Equity  Awards  in  Other  Jurisdictions 

352.  The  Commission  must  not  oniy  iook  at  the  experts’ 
evidence,  but  must  aiso  award  a return  on  equity  “equai  to  that  generaiiy 
being  made  at  the  same  time  and  in  the  same  general  part  of  the  country 
on  investments  in  other  business  undertakings  which  are  attended  by 
corresponding  risks  and  uncertainties.”"'®^ 

353.  KCP&L  itseif  asks  for  the  Commission  to  iook  at 
Midwestern  ROE’s  to  assist  the  Commission  in  setting  KCP&L’s  ROE, 
stating  that  “If  the  Commission  is  concerned  about  attracting  capitai  to 
Missouri’s  utiiities,  it  wiii  pay  attention  to  ROEs  issued  by  other  states  in 
the  Midwest.”"'®® 

354.  A review  of  recent  return  on  equity  awards  reveais  that 
nine  verticaiiy  integrated  utiiities  in  states  that  border  Missouri  (except  for 
Northern  Indiana  Pubiic  Service)  have  received  an  average  return  on 
equity  award  of  approximateiy  10.25%."'®"' 

KCP&L  Request  for  Adder  Due  to  Customer  Service  Exceiience 

355.  Further,  KCP&L  / GMO  ask  that  the  Commission  set  its 
return  on  equity  at  the  upper  haif  of  the  recommended  range  of  return  on 
equity  “to  reflect  the  Company’s  reiiabiiity  and  customer  satisfaction 
achievements.”"'®®  In  its  Direct  Testimony,  KCP&L/GMO  aiiege 
heightened  customer  satisfaction  and  reiiabiiity.  In  support  of  this  ciaim, 
KCP&L/GMO  reference  the  Commission  to  an  annuai  Edison  Eiectric 
Institute  Reiiabiiity  Survey  and  recent  JD  Power  awards. 


Tr.,  p.  2992. 

"'®°  Ex.  KCP&L  210;  Tr.  at  2992-98. 

461 

Tr.  p.  2998. 

"'®®  Bluefield  v.  PSC,  262  U.S.  at  692  (emphasis  added). 

4RR 

See  KCP&L  Reply  Brief  at  86. 

464 

Ex.  KCP&L  102  (Interstate  Power  & Light  - 10.8,  Westar  Energy  - 10.4,  Kansas  Gas  & 
Electric  - 10.4,  Union  Electric  - 10.1,  Entergy  Arkansas  - 10.2,  Kentucky  Power  - 10.5, 
Northern  Indiana  Public  Service  - 9.9,  KCP&L  - 1 0.0,  Interstate  Power  & Light  - 1 0.) 

Ex.  KCP&L  7,  p.  10. 
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356.  Evidence  provided  by  Staff,  however,  provides  reai  worid 
evidence  that  KCP&L/GMO’s  performance  is  the  iowest  among  the 
Missouri  eiectric  utiiities.  Whiie  KCP&L’s  current  rating  is  655,  this 
represents  a dramatic  decrease  from  the  697  score  received  in  just 
2007.'*®® 

357.  KCP&L’s  customer  satisfaction,  as  measured  by 
Commission  compiaints  is  the  worst  in  the  state. 

And  KCPL  from  2008,  2009,  2010,  if  I caicuiated  this 
correctiy,  they  are  actuaiiy  48  percent  higher  in 
residentiai  compiaints  from  2010  to  2008.  Empire  has 
deciined.  Ameren  has  I wouid  say  remained  reiativeiy 
constant.  GMO,  a iittie  bit  of  increase.  But  KCPL 
dramatic  increase  in  customer  complaints. 

Conclusions  of  Law  - Return  on  Equity 
31.  The  Commission  must  estimate  the  cost  of  common 
equity  capitai.  This  is  a difficuit  task,  as  academic  commentators  have 
recognized.*®®  The  United  States  Supreme  Court,  in  two  frequentiy  cited 
decisions,  has  estabiished  the  constitutionai  parameters  that  must  guide 
the  Commission  in  its  task.*®®  In  the  earlier  of  these  cases,  Bluefield 
Water  Works,  the  Court  stated  that: 

Rates  which  are  not  sufficient  to  yield  a reasonable 
return  on  the  value  of  the  property  used  at  the  time  it  is 
being  used  to  render  the  services  are  unjust, 
unreasonable  and  confiscatory,  and  their  enforcement 
deprives  the  public  utility  company  of  its  property  in 
violation  of  the  Fourteenth  Amendment.*^® 

In  the  same  case,  the  Court  provided  the  following  guidance  as  to  the 
return  due  to  equity  owners: 

A public  utility  is  entitled  to  such  rates  as  will  permit  it  to 
earn  a return  on  the  value  of  the  property  which  it 
employs  for  the  convenience  of  the  public  equal  to  that 
generally  being  made  at  the  same  time  and  in  the  same 


Tr.  2960-2961 . 

*®^  Tr.  2962. 

*®®  C.F.  Phillips,  Jr.,  The  Regulation  of  Public  Utilities,  390  (1993);  Goodman,  1 The 
Process  of  Ratemaking,  supra,  at  606. 

*®®  Fed.  Power  Comm’n  v.  Hope  Nat.  Gas  Co.,  320  U.S.  591,  64  S.Ct.  281,  88  L.Ed.  333 
(1943);  Bluefield  Water  Works  & Improv.  Co.  v.  Pub.  Serv.  Comm'n  of  West  Virginia,  262 
U.S.  679,  43  S.Ct.  675,  67  L.Ed  7776(1923). 

*^°  Bluefield  supra,  262  U.S.  at  690,  43  S.Ct.  at  678,  67  L.Ed.  at  1 181 . 


KANSAS  CITY  POWER  & LIGHT  COMPANY 


288 


20  Mo.  P.S.C.  3d 


general  part  of  the  country  on  investments  in  other 
business  undertakings  which  are  attended  by 
corresponding  risks  and  uncertainties;  but  it  has  no 
constitutionai  right  to  profits  such  as  are  reaiized  or 
anticipated  in  highiy  profitabie  enterprises  or  specuiative 
ventures.  The  return  shouid  be  reasonabiy  sufficient  to 
assure  confidence  in  the  financiai  soundness  of  the 
utiiity  and  shouid  be  adequate,  under  efficient  and 
economicai  management,  to  maintain  and  support  its 
credit  and  enabie  it  to  raise  the  mon^  necessary  for  the 
proper  discharge  of  its  pubiic  duties."^  ^ 

The  Court  restated  these  principies  in  Hope  Natural  Gas  Company,  the 
iater  of  the  two  cases: 

‘[RJeguiation  does  not  insure  that  the  business  shaii 
produce  net  revenues.’  But  such  considerations  aside, 
the  investor  interest  has  a iegitimate  concern  with  the 
financiai  integrity  of  the  company  whose  rates  are  being 
reguiated.  From  the  investor  or  company  point  of  view  it 
is  important  that  there  be  enough  revenue  not  oniy  for 
operating  expenses  but  aiso  for  the  capitai  costs  of  the 
business.  These  inciude  service  on  the  debt  and 
dividends  on  the  stock.  By  that  standard  the  return  to 
the  equity  owner  shouid  be  commensurate  with  returns 
on  investments  in  other  enterprises  having 
corresponding  risks.  That  return,  moreover,  shouid  be 
sufficient  to  assure  confidence  in  the  financiai  integrity  of 
the  enterprise,  so  as  to  maintain  its  credit  and  to  attract 
capitai. 

32.  The  Commission  must  draw  primary  guidance  in  the 
evaiuation  of  the  expert  testimony  from  the  Supreme  Court's  Hope  and 
Bluefield  decisions.  Pursuant  to  those  decisions,  returns  for  GPE’s 
sharehoiders  must  be  commensurate  with  returns  in  other  enterprises 
with  corresponding  risks.  Just  and  reasonabie  rates  must  inciude 
revenue  sufficient  to  cover  operating  expenses,  service  debt  and  pay  a 
dividend  commensurate  with  the  risk  invoived.  The  ianguage  of  Hope 
and  Bluefield  unmistakabiy  requires  a comparative  method,  based  on  a 


Id,  262  U.S.  at  692-93,  43  S.Ct.  at  679,  67  L.Ed.  at  1 1 82-1 1 83. 

472 

Hope  Nat.  Gas  Co.,  supra,  320  U.S.  at  603,  64  S.Ct.  288,  88  L.Ed.  345  (citations 
omitted). 
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quantification  of  risk. 

33.  Investor  expectations  are  not  the  soie  determiners  of 
ROE  under  Hope  and  Bluefield',  we  must  aiso  iook  to  the  performance  of 
other  companies  that  are  simiiar  to  KCP&L  in  terms  of  risk.  Hope  and 
Bluefield  aiso  expressiy  refer  to  objective  measures.  The  aiiowed  return 
must  be  sufficient  to  ensure  confidence  in  the  financiai  integrity  of  the 
company  in  order  to  maintain  its  credit  and  attract  necessary  capitai.  By 
referring  to  confidence,  the  Court  again  emphasized  risk. 

34.  The  Commission  cannot  simpiy  find  a rate  of  return  on 
equity  that  is  “correct”;  a “correct”  rate  does  not  exist.  However,  there 
are  some  numbers  that  the  Commission  can  use  as  guideposts  in 
estabiishing  an  appropriate  return  on  equity.  The  Commission  stated 
that  it  does  not  beiieve  that  its  return  on  equity  finding  shouid 
"unthinkingiy  mirror  the  nationai  average. Nevertheiess,  the  nationai 
average  is  an  indicator  of  the  capitai  market  in  which  MGE  wiii  have  to 
compete  for  necessary  capitai. 

35.  The  Commission  has  described  a “zone  of 
reasonabieness”  extending  from  100  basis  points  above  to  100  basis 
points  beiow  the  recent  nationai  average  of  awarded  ROEs  to  heip  the 
Commission  evaiuate  ROE  recommendations. Because  the  evidence 
shows  the  recent  nationai  average  ROE  for  eiectric  utiiities  is  10.34%,''^^ 
that  “zone  of  reasonabieness”  for  this  case  is  9.34%  to  1 1 .34%. 

36.  The  Commission  has  wide  iatitude  in  setting  an  ROE 
within  the  zone  of  reasonabieness."^^®  The  zone  of  reasonabieness  is 
simpiy  a tooi  to  heip  the  Commission  to  evaiuate  the  recommendations 
offered  by  various  rate  of  return  experts.  It  should  not  be  taken  as  an 
absolute  rule  that  would  preclude  consideration  of  recommendations  that 
fall  outside  that  zone. 

37.  In  the  final  analysis,  the  method  employed  to  estimate 
the  cost  of  common  equity  is  unimportant,  as  long  as  the  result  that  is 
reached  satisfies  the  constitutional  requirements. “If  the  total  effect  of 


In  re  Missouri  Gas  Energy,  12  Mo. P.S.C. 3d  581,  593  (Report  and  Order  issued 
September  21, 2004). 

474 

Id. 

475 

Ex.  KCP&L  102. 

476 

State  ex.  rel.  Public  Counsel,  274  S.W.3d  at  574  (citing  In  re  Permian  Basin  Area  Rate 
Cases,  390  U.S.  747,  767,  88  S.Ct.  1344,  20  L.Ed.2d  312  (1968))(“courts  are  without 
authority  to  set  aside  any  rate  seiected  by  the  Commission  [that]  is  within  a ‘zone  of 
reasonabieness’)(emphasis  suppiied). 

State  ex  rel.  Arkansas  Power  & Light  Company  v.  Missouri  Public  Service  Commission, 
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the  rate  order  cannot  be  said  to  be  unjust  or  unreasonable,  judicial 
inquiry  is  at  an  end.”'*^®  “It  is  the  impact  of  the  rate  order  which  counts; 
the  methodology  is  not  significant.”'*^®  Within  a wide  range  of  discretion, 
the  Commission  may  select  the  methodology.'*®® 

38.  The  Commission  may  select  its  methodology  in 
determining  rates  and  make  pragmatic  adjustments  called  for  by 
particular  circumstances.'*®*  It  may  employ  a combination  of 
methodologies  and  vary  its  approach  from  case-to-case  and  from 
company-to-company.'*®®  “No  methodology  being  statutorily  prescribed, 
and  ratemaking  being  an  inexact  science,  requiring  use  of  different 
formulas,  the  Commission  may  use  different  approaches  in  different 

»483 

cases. 

39.  The  Constitution  "does  not  bind  ratemaking  bodies  to  the 
service  of  any  single  formula  or  combination  of  formulas."'*®'*  “Agencies 
to  whom  this  legislative  power  has  been  delegated  are  free,  within  the 
ambit  of  their  statutory  authority,  to  make  the  pragmatic  adjustments 
which  may  be  called  for  by  particular  circumstances.”  ®® 

Decision  - Return  on  Equity 

After  careful  review  of  the  evidence  and  of  return  on  equity 
awards  in  nearby  states,  the  Commission  finds  that  KCP&L  should 
receive  a return  on  equity  award  of  10.0%.  This  is  very  near  the 
Midwestern  average  for  2010,  and  supported  by  the  evidence. 


736  S.W.2d  457,  462  (Mo.  App.,  W.D.  1987);  State  ex  ret.  Associated  Natural  Gas 
Company  y.  Public  Service  Commission  of  Missouri,  706  S.W.2d  870,  879  (Mo.  App.,  W.D. 
1985). 

'*^®  Hope,  supra,  320  U.S.  at  602,  64  S.Ct.  at  287,  88  L.Ed.  345  at . 

479 

State  ex  rel.  GTE  North,  Inc.  v.  Public  Serv.  Commission,  835  S.W.2d  356,  361,  371 
j^Mo.  App.,  W.D.  1992). 

®®  Missouri  Gas  Energy  v.  Public  Service  Commission,  978  S.W.2d  434  (Mo.  App.,  W.D. 
1 998),  rehearing  and/or  transfer  denied'.  State  ex  rel.  Associated  Natural  Gas  Company  v. 
Public  Service  Commission,  706  S.W.2d  870,  880,  882  (Mo.  App.,  W.D.  1985);  State  ex 
rel.  Missouri  Public  Service  Company  v.  Fraas,  627  S.W.2d  882,  888  (Mo.  App.,  W.D. 
1981). 

481 

State  ex  rel.  Associated  Natural  Gas  Company  v.  Public  Sen/ice  Commission  of 
Missouri,  706  S.W.2d  870,  880  (Mo.  App.,  W.D.  1985). 

482 

State  ex  rel.  City  of  Lake  Lotawana  v.  Public  Service  Commission,  732  S.W.2d  191, 
194  (Mo.  App.,  W.D.  1987). 

483 

Arkansas  Power  & Light,  supra,  736  S.W.2d  at  462. 

484 

Federal  Power  Commission  v.  Natural  Gas  Pipeline  Company,  315  U.S.  575,  586,  62 
S.Ct.  736,  743,  86  L.Ed.  1037,  1049-50  {1942). 

^^^Id. 
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For  example,  Mr.  Gorman  found  the  average  constant  growth 
DCF  to  be  10.48,  and  the  average  sustainable  growth  to  be  9.74."^  ® The 
average  of  those  two  numbers  is  10.1 . 

Likewise,  he  found  the  median  constant  growth  DCF  to  be  10.39, 
and  the  median  sustainable  growth  DCF  to  be  9.83.''®^  The  average  of 
those  two  numbers  is  also  10.1. 

Further,  Hadaway  and  Gorman,  in  their  critiques  of  each  other’s 
work,  point  out  that  if  the  other  witness’  work  had  been  properly,  their 
ROE  analysis  would  yield  a result  of  about  10%."'®® 

B.  Cost  of  debt 

What  capital  structure  should  be  used  for  determining  the 
rate  of  return? 

Findings  of  Fact  - Cost  of  Debt 

358.  Staff  and  KPC&L  generally  agree  on  capital  structure, 
and  their  cost  of  debt  recommendations  are  close,  with  Staff  proposing  a 
cost  of  6.825%  and  KCP&L,  6.82%.“*®® 

359.  However,  Mr.  Murray  has  suggested  that  a consolidated 
cost  of  debt  be  used  for  both  KCP&L  and  GMO,  “at  least  for  future  rate 
cases. 

360.  Then,  in  his  true-up  rebuttal,  Murray  expanded  on  this 
theory,  suggesting  two  alternative  figures,  based  upon  a hypothetical 
assignment  of  $250  million  of  2.75%  Senior  Notes  that  Great  Plains 
Energy  issued  solely  for  the  benefit  of  GMO  in  August  201 0."*®^ 

361.  At  the  true-up  evidentiary  hearing,  Mr.  Murray  adhered 
to  his  cost  of  debt  recommendation  of  6.825%,  clarifying  that  the  figures 
noted  in  his  true-up  rebuttal  testimony  were  merely  “contingent”  based 
upon  the  $250  million  Senior  Notes  being  allocated  to  KCP&L. '^®® 

362.  Since  the  record  is  clear  from  Mr.  Cline’s  testimony  that 
this  debt  was  issued  only  for  the  benefit  of  GMO,  there  is  no  reason  to 
engage  in  hypothetical  debt  assignment  for  KCP&L  and  no  reason,  at 
this  late  time,  to  consider  a consolidated  cost  of  debt  proposal  which  has 


Ex.  KCP&L  1203,  pp.  20,  24. 

'^®^  Id. 

'^®®  Ex.  KCP&L  1204,  pp.  5,  10;  Ex.  KCP&L  28,  p.  16. 

'^®®  Ex.  KCP&L  31 1 , p.  3;  Ex.  KCP&L  1 09,  p.  1 . 

490 

Ex.  KCP&L  311,  p.  4. 

'^®^  Ex.  KCP&L  312,  pp.  3-4,  6-8;  Ex.  KCP&L  110,  pp.  1-5. 

49? 

Tr.  pp.  4899-4903. 
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not  been  properly  presented  to  the  Commission. 

Conclusions  of  Law  - Cost  of  Debt 

There  are  no  additionai  Conciusions  of  Law  for  this  section. 

Decision  - Cost  of  Debt 

The  Commission  finds  this  issue  in  favor  of  KCP&L. 

C.  Equity  Linked  Convertible  Debt 

Should  GPE’s  equity  linked  convertible  debt  be  included  in 
KCP&L’s  capital  structure?  If  so,  at  what  interest  rate? 

Findings  of  Fact  - Equity  Linked  Convertible  Debt 

363.  The  equity-iinked  convertibie  debt  known  as  Equity  Units 
shouid  be  part  of  the  companies’  capitai  structure  and  shouid  be  inciuded 
at  their  cost  of  13.59%.  GPE  raised  gross  proceeds  of  $450  miiiion  in 
May  2009  through  a simuitaneous  issuance  of  11.5  miiiion  shares  of 
common  stock  ($1 4/share  resuiting  in  gross  proceeds  of  $161  miiiion) 
and  5.75  miiiion  Equity  Units  ($50/unit  resuiting  in  gross  proceeds  of 
$287.5  miiiion).  It  was  cheaper  for  GPE  to  raise  capitai  through  the 
equity  units  because  a portion  of  the  quarteriy  distribution  is  tax 
deductibie.'^®'^ 

364.  As  a resuit,  the  Equity  Units  were  a iower  cost 
aiternative  to  issuing  common  stock  and  wouid  uitimateiy  cost  ratepayers 
iess.^®^ 

365.  The  oniy  basis  for  Staffs  argument  that  the  cost  of  the 
Equity  Units  shouid  be  1 1 .14%  (or  245  basis  points  beiow  the  actuai  cost 
to  GPE)  is  that  a much  iarger  utiiity,  FPL  Group  (the  parent  of  Fiorida 
Power  & Light  Co.)  issued  its  Equity  Units  at  a iower  cost.  Mr.  Murray 
testified  that  Staffs  adjustment  of  245  basis  points  was  not  based  on  any 
other  equity  offering  that  any  other  company  made  in  2009.''®® 

366.  Uniike  Mr.  Ciine  and  the  authors  of  Scheduies  MWC 
2010-4  through  2010-6  (Goidman  Sachs  & Co.  and  J.P.  Morgan),  Mr. 
Murray  has  never  been  empioyed  by  a firm  that  served  as  manager  of  an 
offering  of  equity  units,  nor  has  he  ever  worked  for  a company  that 
issued  such  equity  units.  He  agreed  with  the  Goidman  Sachs  anaiysis 
that  GPE’s  offering  price  was  the  third  best  pricing  of  any  offering  of 
equity  units  in  2009. 


Ex.  KCP&L  110,  pp.  1-4. 

4Q4 

See  Tr.  p.  2902. 

Id. 

4Qfi 

See  Tr.  p.  2975. 

497 

See  Tr.  pp.  2980-81;  Sch.  MWC  2010-6  at  3GPE’s  offering  was  priced  at  a 6.08% 
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367.  J.P.  Morgan  also  explained  that  the  FPL  equity  units 
represented  only  1.5%  of  its  equity  market  capitalization,  in  comparison 
with  the  GPE’s  offering  which  was  16.6%  of  its  equity  market 
capitalization."^®® 

368.  Additionally,  Mr.  Cline  noted  that  J.P.  Morgan  stated  that 
FPL’s  equity  units  offering  was  more  senior  in  the  capital  structure  of  the 
company,  in  comparison  with  GPE,  where  its  Equity  Units  were  further 
subordinated  to  other  debt."^®® 

369.  Finally,  FPL  had  previously  issued  $506  million  of  Equity 
Units  in  2002  and  had  a track  record  that  investors  could  rely  on, 
whereas  GPE  had  never  before  issued  Equity  Units. 

370.  Mr.  Murray  did  accept  Mr.  Cline’s  testimony,  consistent 
with  the  Goldman  Sachs  reports  (Cline  Schedule  MWC  2010-4  and 
2010-5),  which  stated  that  investors  in  Equity  Units  “demand  higher  yield 
than  common  stock”  and  that  “security  [is]  more  expensive  than  equity  in 
[a]  downside  scenario.”®®^ 

371.  Although  Staff  noted  that  Schedule  MWC  2010-5  was 
prepared  after  Staff  had  filed  its  initial  case,  Mr.  Cline  testified  that  the 
report  was  entirely  consistent  with  the  earlier  Goldman  Sachs  report 
(MWC-2010-4)  that  was  prepared  on  March  17,  2009.®°® 

372.  Although  Staff  suggested  that  the  cost  of  the  Equity 
Units  was  greater  because  of  the  negative  impact  of  GMO  on  GPE’s 
credit  ratings,  Mr.  Cline,  while  rejecting  Staff’s  premise,  did  not  elaborate 
given  his  further  explanation  that  GPE’s  dividend  yield,  not  its  credit 
rating,  was  the  primary  factor  in  the  pricing  of  these  Equity  Units.®®® 

373.  Overall,  the  cost  of  the  Equity  Units  was  reasonable  and 
was  incurred  in  the  best  interests  of  the  ratepayers.®®"* 

Conclusions  of  Law-  Equity  Linked  Convertible  Debt 

There  are  no  additional  Conclusions  of  Law  for  this  section. 

Decision-  Equity  Linked  Convertible  Debt 


spread  over  its  common  dividend  yieid,  representing  the  third  best  pricing  of  any 
transaction  in  2009  (behind  FPL  at  4.98%  and  Johnson  Controls  at  5.69%). 

^®®/d. 

"*®®  Id. 

®°°  See  Sch.  MWC  201 0-5,  pp.  1 , 4;  Sch.  MWC  201 0-6  at  p.  1 . 

®°*  Tr.  p.  2977. 

SO? 

Tr.  pp.  2900-01. 

Tr.  pp.  2903;  Ex.  KCP&L  12,  pp.  8-10. 

S04 

Tr.  pp  2902-03. 
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The  Commission  finds  this  issue  in  favor  of  KCP&L.  Given  that 
GPE  acted  in  the  best  interests  of  both  KCP&L  and  GMO  at  a time  when 
the  country  was  in  the  midst  of  a severe  economic  recession,  and  the 
pricing  terms  were  as  favorabie  as  couid  be  obtained,  there  is  no  sound 
reason  for  accepting  Staffs  245  basis  point  adjustment  in  the  cost  of  the 
Equity  Units. 

D.  Off-system  Sales 

Findings  of  Fact  - Off  system  Sales 

Should  KCP&L’s  rates  continue  to  be  set  at  the  25"^ 
percentile  of  non-firm  off-system  sales  margin  as  projected  by 
KCP&L,  or  at  the  40"'  percentile  as  proposed  by  Staff  and  the 
Industrials? 

374.  KCP&L  has  more  power  avaiiabie  for  off-system  saies 
now  that  latan  2 is  on-iine  - an  additionai  472  MW  at  latan  2 aione.^°^ 

375.  Other  things  being  equai,  it  is  more  iikeiy  that  KCP&L  wiii 
make  a higher  voiume  of  off-system  saies  than  it  wouid  without  the 
addition  of  latan  2 because  there  are  additional  MWs  to  sell.®°® 

376.  KCP&L  has  more  power  available  for  off-system  sales 
with  the  completion  of  additional  48  megawatts  of  wind  generation  at 
Spearville  2.^  ^ 

377.  KCP&L  will  significantly  increase  the  generating  capacity 
of  Wolf  Creek  Nuclear  Station  in  the  spring  of  201 1 with  an  upgrade  to  its 
steam  turbine  generator.®®® 

378.  A significant  capacity  sale  agreement  with  Missouri  Joint 
Municipal  Electric  Utility  Commission  (MJMEUC)  ended  December  31, 
2010,  releasing  energy  commitments  that  will  result  in  more  off-system 
sales.®®® 

379.  The  40*'^  percentile  would  necessarily  be  a greater 
incentive  to  KCP&L  to  engage  in  off-system  sales. ®^® 

380.  KCP&L’s  off-system  sales  margins  have  declined  every 
year  since  2004.®^^  KCP&L’s  off-system  sales  in  2009  were  about  half  of 
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Ex.  KCP&L  1 16,  p.  2;  Ex.  KCP&L  307,  p.  5. 
Ex.  KCP&L  116,  pp.  2-3. 

Ex.  KCP&L  307,  p.  3. 

Id. 

\d.  at  p.  6 
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Id.  at  5. 
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the  2007  figure;  the  2009  figure  is  roughiy  one-third  of  the  2004  figure. 

381.  Setting  the  off-system  saies  margins  ievei  presumed  in 
rates  at  the  25*'^  percentiie  has  done  nothing  to  encourage  KCP&L  to 
exceed  that  ievei. 

382.  At  the  40*'^  percentiie,  KCP&L  wouid  stiii  have  a 60% 
chance  of  exceeding  the  off-system  saies  margins  ievei  presumed  in 
rates. 

383.  KCP&L’s  retaii  rates  have  increased  dramaticaiiy  in  the 

last five years. 


Rates 


2005  2006  2007  2008  2009  2010 


384.  While  this  increase  in  retail  rates  has  undoubtedly  been 


Expert  witness  Greg  Meyer  pointed  out,  “Despite  having  a 50  / 50  probability  of 
exceeding  the  50’^  percentile,  KCPL  has  not  exceeded  the  50**'  percentile  once  during  the 
past  four  years  under  the  Regulatory  Plan”;  and  “I  believe  that  KCPL  has  not  achieved 
higher  levels  of  OSS  largely  because  of  a lack  of  incentivef.]”  Meyer,  op.  cit,  p.  28. 

514  , , 

Hams,  supra. 

Ex.  KCP&L  215,  p.  46. 
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affected  by  the  construction  projects  in  the  Reguiatory  Pian,  it  is  aiso 
unquestioned  that  they  have  been  affected,  at  ieast  in  part,  by  KCP&L’s 
decreased  profits  in  the  whoiesaie  market.  As  the  foiiowing  chart 


385.  Prior  to  2006,  Kansas  and  Missouri  both  aiiocated  off- 
system  saies  margins  on  the  basis  of  the  energy  aiiocator.  Through  the 
use  of  the  same  aiiocator,  a consistent  aiiocation  was  assured  between 
Missouri  and  Kansas.  In  2006,  KCP&L  proposed  the  use  of  the  unused 
energy  allocator  in  Kansas  and  Missouri. 

386.  Because  this  methodology  allocated  a greater 
percentage  of  off-system  margins  to  Kansas,  the  Kansas  Commission 
adopted  the  proposed  methodology.^^®  This  Commission,  however, 


Ex.  KCP&L  1210 
3365. 

Id. 
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found  the  unused  energy  allocator  to  be  problematic. 

A primary  concern  is  the  underlying  philosophy  implied 
by  utilization  of  the  unused  energy  allocator.  Specifically, 
the  unused  energy  allocator  rewards  the  lower  load 
factor  of  KCPL’s  Kansas  retail  jurisdiction  by  allocating  a 
greater  percentage  of  the  profit  from  non-firm  off-system 
sales  to  that  jurisdiction.  Load  Factor  is  average  energy 
usage  divided  by  peak  demand.  The  higher  the  load 
factor,  the  closer  the  average  load  is  to  peak  demand. 

The  lower  load  factor  of  KCPL’s  Kansas  jurisdiction 
causes  the  Company  to  build  higher  energy  cost 
combustion  turbines,  which  provide  KCPL  with  less 
opportunity  to  make  off-system  sales. 

387.  Interestingly,  KCP&L  now  recognizes  the  same  flaws  in 
the  unused  energy  allocator  expressed  by  this  Commission  in  its  2006 
Order.  As  KCP&L’s  witness  in  Kansas  recently  acknowledged: 

I believe  that  KCP&L  proposed  the  unused  energy 
allocator  without  sufficient  study  of  its  implications  and 
reasonableness.  Since  the  unused  energy  allocator 
allocates  more  off-system  sales  margins  (and  hence, 
lower  overall  costs)  to  the  Kansas  jurisdiction,  the  other 
parties  may  not  have  devoted  the  resources  to  study  its 
reasonableness.  Based  on  the  analysis  that  I present 
here,  I believe  that  the  unused  energy  allocator  is  not  an 
appropriate  method  for  allocating  off-system  sales 
margins. 

388.  Given  the  flawed  nature  of  the  unused  energy  allocator, 
KCP&L  asked  the  Kansas  Commission  to  discontinue  its  use.  The 
Kansas  Commission  recognized,  however,  the  beneficial  nature  of  the 
unused  energy  allocator  to  Kansas  ratepayers. 

389.  As  such,  the  Kansas  Commission  recently  rejected 


51 9 

Id.  at  pp.  38-39.  This  Commission  aiso  found  that  the  unused  energy  aliocator  creates 
a disincentive  for  demand  side  management  programs  which  are  “aimed  at  increasing  ioad 
factor”  and  ignores  the  fact  that  fuei  costs,  the  primary  component  of  off-system  saies,  are 
aiiocated  via  the  energy  aiiocator.  (Id.). 

Tr.  pp.  3367-3368. 

521 

Eiimination  of  the  unused  energy  aiiocator  wouid  reduce  the  aiiocation  of  off-system 
saies  margins  from  47.70%  to  45.64%.  Order:  1)  Addressing  Prudence;  2)  Approving 
Application,  In  Part;  and  3)  Ruling  on  Pending  Requests,  Case  No.  10-KCPL-415-RTS,  p. 
126  (Kansas  Corporation  Commission,  issued  November  22,  2010). 
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KCP&L’s  request  to  eliminate  the  unused  energy  allocator.®^^ 

390.  The  practical  effect  of  the  different  allocators  in  Missouri 
and  Kansas  is  not  inconsequential.  As  KCP&L  witnesses  testified,  this 
difference,  caused  by  KCP&L  proposing  the  unused  energy  allocator 
“without  sufficient  study,”  has  now  created  a disincentive  for  KCP&L  to 
engage  in  off-system  sales. 

By  that,  I mean  that  for  every  dollar  of  off-system  sales 
margin  that  the  Company  makes  from  selling  off-system 
sales,  it  costs  the  Company  one  dollar  and  five  cents,  or 
a loss  of  five  cents  on  the  dollar.  This  does  not  make 
any  sense,  and  serves  as  an  economic  disincentive 
for  the  Company  to  pursue  off-system  saies.^'^^ 

391.  The  second  regulatory  decision  that  affected  KCP&L’s 
performance  in  the  wholesale  market  was  this  Commission’s  decision  to 
decrease  its  expectations  for  KCP&L  in  the  wholesale  market  and  set 
rates  using  the  25*'^  percentile.  As  the  2006  order  indicates: 

The  Commission  finds  that  the  competent  and 
substantial  evidence  supports  KCPL’s  position,  and  finds 
this  issue  in  favor  of  the  alternative  KCPL  sponsored  in 
which  it  would  agree  to  book  any  amount  over  the  25th 
percentile  as  a regulatory  liability,  and  would  flow  that 
money  back  to  ratepayers  in  the  next  rate  case.^^"* 

392.  Given  the  financial  disincentive  and  the  low  expectations 
set  by  the  Missouri  Commission,  KCP&L  has  only  participated  in  the 
wholesale  market  to  the  levels  expected  by  this  Commission.  Despite 
the  “fairly  substantial  chance”  envisioned  by  the  Commission  in  2006, 
additional  margins  never  fully  materialized.^^ 

393.  The  interesting  part  of  KCP&L’s  recent  performance, 
however,  is  that  it  has  demonstrated  the  ability  to  achieve  increased 
levels  of  off-system  sales  margins  when  expectations  are  increased.  As 


Id.  at  p.  127. 

523 

Tr.  3367  (emphasis  added).  See  also,  Ex.  KCP&L  7,  p.  46  (“Because  Missouri  and 
Kansas  adopt  different  aiiocation  methodoiogies  to  derive  what  portion  of  the  margins 
KCP&L’s  Kansas  and  Missouri  customers  shouid  receive,  KCP&L  presentiy  gives  to  its 
customers  about  105%  of  its  off-system  saies  margins.  That  is  punitive  and  shouid  stop, 
but  requires  this  Commission  and  the  KCC  to  adopt  the  same  aiiocation  methodoiogy, 
which  to  date  they  have  chosen  not  to  do.’’). 

524 

2006  Order  at  p.  33,  as  modified  by  Order  Regarding  Motions  for  Rehearing,  issued 
January  18,  2007,  at  pp.  2-3. 

Ex.  KCP&L  7,  pp.  12-13;  Ex.  KCP&L  1209. 
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the  chart  indicates,  expected  ieveis  of  off-system  saies  margins  in  the 
2006  and  2007  cases  were  both  set  at  the  25**^  percentiie.  KCP&L’s 
performance  achieved  this  ievei,  but  the  prospect  of  significantiy  more 
off-system  saies  never  materiaiized.  In  2009,  however,  KCP&L  agreed 
to  a specified  ievei  of  off-system  saies  to  inciude  in  rates.  The  evidence 
indicates  that  this  specified  ievei  of  off-system  saies  was  equivaient  to 
the  44.5  percentiie. Despite  the  increased  expectations,  the  evidence 
indicates  that  KCP&L  achieved  and  even  siightiy  exceeded  this  ievei  of 
off-system  margins.  Thus,  KCP&L’s  recent  performance  indicates  that, 
when  expectations  are  increased,  KCP&L  is  capabie  of  overcoming  the 
financiai  disincentives  and  earn  increased  profits  in  the  whoiesaie 
market. 

394.  Fortunateiy,  the  reasons  for  once  setting  rates  at  the  25**^ 
percentiie  are  no  ionger  appiicabie.  The  evidence  indicates  that  both 
reasons  provided  by  the  Commission  in  the  2006  order  are  no  ionger  in 
existence.  For  instance,  off-system  saies  margins  no  ionger  comprise 
such  a significant  portion  of  KCP&L’s  overaii  earnings.  Where  off- 
system  saies  margins  once  represented  over  60%  of  KCP&L’s  earnings, 
today  those  margins  bareiy  make  up  20%  of  KCP&L’s  earnings. 

395.  Furthermore,  KCP&L  no  ionger  faces  the  capitai 
pressures  associated  with  the  construction  projects  in  the  Reguiatory 
Pian.  At  various  points  during  the  Reguiatory  Pian,  KCP&L’s  five  year 
capitai  expenditures  were  expected  to  more  than  doubie  KCP&L’s 
existing  piant  in-service.  Today,  however,  projected  capitai  expenditures 
have  returned  to  more  normai  ieveis. 

396.  In  fact,  the  evidence  shows  that  the  use  of  the  40**^ 
percentiie  is  actuaiiy  a siight  step  backwards  from  the  expectations 
agreed  to  by  KCP&L  in  the  Stipuiation  from  the  iast  case.  As  previousiy 
indicated,  in  the  Stipuiation  and  Agreement  in  the  iast  case,  KCP&L 
expressiy  agreed  to  setting  rates  based  upon  the  44.5  percentiie. 
Uitimateiy,  KCP&L  was  abie  to  meet  these  heightened  expectations.^^” 

397.  The  40*'^  percentiie  is  aiso  conservative  and  easiiy 
achievabie  in  that  it  represents  a point  where  KCP&L  has  a better  than 


Ex.  KCP&L  121,  p.  3 

S?7 

Ex.  KCP&L  1212  (years  2005-2009),  Ex.  KCP&L  1213  (year  2010),  Ex.  KCP&L  1210 
^ears  2005-2009)  and  Ex.  KCP&L.  1209  (year  2010). 

Ex.  KCP&L  1215;  Ex.  KCP&L  1211 
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Ex.  KCP&L  121,  p.  3. 
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equal  probability  of  meeting  or  exceeding  expectations.  While  the 
median  point  (50*'^  percentile)  provides  an  equal  opportunity  to  exceed  or 
fall  short,  the  40’"  percentile  provides  KCP&L  a 60%  probability  of 
exceeding. Therefore,  by  pure  statistics,  MEUA’s  recommendation  is 
conservative  and  easily  achievable. 

398.  In  addition,  the  40*'^  percentile  is  the  appropriate  amount 
of  off-system  sales  margins  to  include  in  rates  because  it  represents  the 
single  most  likely  outcome  of  the  Schnitzer  analysis.  As  shown  in 
Schnitzer’s  testimony,  the  possible  outcomes  of  his  analysis  form  a bell 


curve. 


532 


399.  The  “single  most  likely  outcome”  is  the  result 
represented  by  the  40*'^  percentile. 

400.  Finally,  it  is  important  to  note  that,  unlike  in  previous 
years,  the  Commission  will  not  have  an  immediate  opportunity  to  correct 
its  low  expectations.  As  a result  of  the  Regulatory  Plan,  KCP&L  was 
scheduled  to  file  annual  rate  cases. 

401.  Given  this,  the  Commission  was  assured  that  it  would 
have  an  opportunity  within  a year,  to  fix  the  level  of  off-system  sales 
margins.  With  the  completion  of  the  Regulatory  Plan,  KCP&L  has  stated 
that  it  has  no  definite  plans  for  its  next  rate  case.®^® 

402.  Having  decided  on  the  40*'^  percentile,  the  Commission 
must  choose  between  the  Schnitzer’s  true-up  analysis,  as  advocated  by 
Staff,  or  the  analysis  contained  in  Mr.  Schnitzer’s  Direct  Testimony  as 
recommended  by  MEUA.  MEUA  has  alleged  two  fundamental  problems 
with  the  assumptions  provided  by  KCP&L  to  Mr.  Schnitzer  for  use  in  his 
true-up  analysis. 

403.  First,  MEUA  notes  that  KCP&L  assumed  a higher  than 
expected  amount  of  planned  outages.  Effectively,  by  having  the  model 
assume  that  its  baseload  units  are  unavailable  due  to  a planned  outage, 
the  model  will  be  unable  to  model  any  off-system  sales  from  that  unit.  In 
its  true-up  testimony,  MEUA  compared  the  level  of  planned  outages  in 
the  KCP&L  model  against  KCP&L’s  actual  planned  outage  schedule.^®® 
By  comparing  to  the  actual  KCP&L  planned  outage  schedule,  it  became 
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apparent  that  KCP&L’s  assumed  level  of  planned  outages  in  the 
Schnitzer  model  is  inflated. 

404.  Second,  MEUA  expressed  concerns  with  KCP&L’s  level 
of  Firm  Load  Obligations  in  the  Schnitzer  model.  In  making  this 
determination,  MEUA  compared  KCP&L’s  Firm  Load  Obligation  in  its  off- 
system  sales  model  against  the  actual  firm  load  obligation  contained  in 
the  KCP&L  fuel  model.  Again,  KCP&L’s  assumption  in  its  wholesale 
model  is  unnecessarily  high.  As  Mr.  Meyer  explains,  “by  causing  the 
off-system  sales  model  to  believe  that  these  units  are  needed  to  provide 
energy  for  native  load  that  does  not  truly  exist,  KCP&L  has  artificially 
lowered  the  projected  off-system  sales  margins. While  it  raises  some 
question  whether  MEUA  properly  considered  the  impact  of  spinning 
reserves,  KCP&L  acknowledges  that  at  least  a portion  of  MEUA’s  claim 
is  appropriate.  Therefore,  by  KCP&L’s  own  admission,  the  Firm  Load 
Obligation  in  the  Schnitzer  model  is  inflated. 

405.  What  is  more,  given  the  addition  of  latan  2,  KCP&L’s 
own  evidence  shows  that  adding  KCP&L’s  201 0’s  off-system  sales  to  the 
level  of  off-system  sales  Schnitzer  estimates  for  latan  2 would  exceed 
the  40*'^  percentile  listed  in  Schnitzer’s  direct  testimony.®^® 

406.  This  is  more  credible  than  KCP&L’s  evidence  that 
despite  latan  2,  KCP&L  would  actually  make  less  off-system  sales  than  it 
did  in  2010.^^® 

407.  Given  the  acknowledged  flaws  in  the  assumptions 
provided  by  KCP&L  to  Mr.  Schnitzer  for  use  in  his  True-Up  Analysis,  the 
Commission  agrees  that  Mr.  Schnitzer’s  Direct  Testimony  analysis  is  the 
appropriate  model  to  use  in  this  case.  Furthermore,  as  previously  held, 
the  Commission  believes  that  the  40"^  percentile  is  the  appropriate  point 
in  that  model  to  set  retail  rates. 

Should  the  adjustments  to  Mr.  Schnitzer’s  25*''  percentile 
projected  as  recommended  by  KCP&L  witness  Crawford  (purchases 
for  resale,  SPP  line  losses  and  revenue  neutrality  uplift  charges)  be 
included  as  components  of  the  off-system  sales  margins  ordered  in 
this  case? 

408.  KCP&L’s  witness  Burton  Crawford  recommends  three 
adjustments  related  to  (1)  Purchases  for  Resale,  (2)  Southwest  Power 
Pool  (SPP)  line  loss  charges,  and  (3)  SPP  Revenue  Neutrality  Uplift 
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charges. 

409.  (1)  Purchases  for  Resale.  As  a result  of  participating  in 
the  whoiesaie  energy  market,  in  particuiar  the  SPP  Energy  Imbaiance 
Service  (EIS)  market,  KCP&L  earns  revenue  and  incurs  expense  as  a 
resuit  of  the  whoiesaie  transactions  described  by  Mr.  Crawford  to  ensure 
that  adequate  energy  is  avaiiabie  in  reai-time  to  reiiabiy  meet  aii  of  its 
energy  obiigations.®^ 

41 0.  Staff  does  not  oppose  this  adjustment. 

411.  The  oniy  opposition  to  this  adjustment  was  offered  by 
the  Industriais,  whose  witness  Mr.  Meyer  accepted  Mr.  Crawford’s  Post 
Anaiysis  caicuiation,  which  determined  the  actuai  benefits  from  these  off- 
system  saies.^'^® 

412.  Mr.  Meyer  stated:  “I  do  not  have  any  information  to 

disagree  with  Mr.  Crawford’s  statement  regarding  the  Post  Anaiysis 
Prog  ram. 

413.  Mr.  Meyer  simpiy  wants  an  additionai  anaiysis  or  study 
done  as  he  was  unabie  to  determine  to  cause  of  these  iosses.®'^®  This  is 
not  a sufficient  reason  to  oppose  KCP&L’s  adjustment,  which  has  been 
agreed  to  by  Staff. 

414.  (2)  SPP  Line  Losses.  Mr.  Crawford  aiso  proposed  an 
adjustment  for  charges  that  SPP  ievies  on  whoiesaie  energy  transactions 
that  exit  the  SPP  EIS  market.  This  charge  reiates  to  transmission 
system  energy  iosses,  and  resuits  in  both  payments  that  KCP&L  makes 
on  a portion  of  its  off-system  saies,  as  weii  as  revenue  that  it  receives  on 
a share  of  the  ioss  charges  coiiected  by  SPP.  The  adjustment  proposed 
by  KCP&L  refiects  the  net  ioss  revenue  of  $264,889.®"^ 

415.  Staff  agrees  with  KCP&L  that  an  adjustment  shouid  be 
made  to  refiect  the  revenues  associated  with  SPP  compensating 
payments  from  other  SPP  members. 

416.  However,  it  opposes  an  unspecified  portion  of  the  iine 
ioss  charges  reiated  to  saies  not  in  the  database  anaiyzed  by  Mr. 
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Schnitzer  and  the  NorthBridge  Group.  Although  the  Industrials  oppose 
SPP  line  losses  as  an  adjustment  to  OSS  margin,  they  do  not  oppose 
Mr.  Crawford’s  request  that  such  costs,  at  the  very  least,  be  included  and 
recovered  in  KCP&L’s  revenue  requirement,  which  is  the  identical 
position  of  Staff. 

417.  (3)  Revenue  Neutrality  Uplift  (RNU)  Charges.  RNU 

charges  consist  of  revenue  and  expenses  related  to  SPP’s  EIS  market. 
As  total  revenues  collected  by  SPP  do  not  always  match  the  total 
required  disbursements,  imbalances  in  revenue  and  expense  are  shared 
by  market  participants  as  either  a charge  (if  SPP  is  short  of  funds)  or  a 
credit  (if  SPP  has  over-collected).  The  actual  RNU  charges  incurred  by 
KCP&L  for  test  year  2009  are  $685,578.^''® 

418.  Staff  does  not  oppose  this  adjustment,  as  proposed  by 
Mr.  Crawford. 

419.  Although  the  Industrials  oppose  RNU  charges  as  an 
adjustment  to  OSS  margins,  they  agree  that  these  costs  are  a 
component  of  KCP&L’s  cost  of  service  and  should  be  put  into  cost  of 

551 

service. 

Conclusions  of  Law  - Off-system  Sales 

There  are  no  additional  Conclusions  of  Law  for  this  section. 

Decision  - Off-system  Sales 

The  Commission  finds  this  issue  partially  in  favor  of  KCP&L  and 
partially  in  favor  of  the  Industrials  and  Staff.  KCP&L’s  rates  shall  be  set 
at  the  40*'^  percentile  of  non-firm  off-system  sales  margin  as  projected  by 
KCP&L,  as  listed  in  KCP&L  witness  Schnitzer’s  Direct  Testimony. 
Margins  above  the  40*'^  percentile  shall  be  returned  to  ratepayers  in  a 
subsequent  rate  case  or  cases.  The  adjustments  to  the  projection  as 
recommended  by  KCP&L  witness  Crawford  shall  be  included  as 
components  of  the  off  system  sales  margins. 

III.  Expenses 

A.  Fuel  and  Purchased  Power  Expense 

a.  How  should  natural  gas  costs  be  determined? 

b.  How  should  Wolf  Creek  fuel  oil  expense  be  determined? 
(KCP&L  only) 

c.  Should  MEJMEUC  margin  be  included  in  native  load  and 
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OSS  margins?  (KCP&L  only) 

d.  How  should  spot  market  purchased  power  prices  be 
determined? 

Findings  of  Fact  - Fuel  and  Purchased  Power  Expense 

420.  No  party  opposed  the  forecasting  process  proposed  by 
KCP&L  Witness  W.  Edward  Biunk  for  naturai  gas  costs.  Under  this 
process,  naturai  gas  prices  are  based  on  the  first  of  the  month  index 
price  pubiished  in  Piatt’s  Inside  FERC,  as  weii  as  NYMEX  ciosing  prices 
reiated  to  Henry  Hub  naturai  gas  futures  contracts. 

421.  Mr.  Biunk  stated  in  his  Direct  Testimony  that  the 
Companies  expected  to  true-up  2010  naturai  gas  prices  for  their  cost  of 
service  to  actuai  prices  at  the  conciusion  of  the  case.®®^ 

422.  In  True-Up  Direct  Testimony,  KCP&L  Witness  Burton  L. 
Crawford  confirmed  that  naturai  gas  costs  were  updated  to  refiect  the 
actuai  monthiy  purchase  prices  for  January  through  December  2010.^^'' 

423.  At  the  hearing  there  was  no  cross-examination  for  Mr. 
Biunk.^^^  Simiiariy,  no  party  offered  pre-fiied  true-up  rebuttai  testimony 
opposing  the  true-up  direct  testimony  fiied  by  Mr.  Crawford  in  each  of  the 
cases. 

424.  Mr.  Weisensee  testified  in  true-up  rebuttai  testimony  that 
KCP&L  had  been  working  cioseiy  with  Staff  in  the  reconciiement 
process,  that  there  was  a need  to  update  the  respective  revenue 
deficiencies,  that  the  process  wouid  continue  through  the  fiiing  of  Staffs 
finai  reconciiiation  on  March  2,  and  that  KCP&L’s  revised  position  wouid 
be  refiected  in  that  reconciiiation.^^® 

425.  Fuei  oii  is  used  at  the  Woif  Creek  Nuciear  Piant  for 
muitipie  purposes,  such  as  buiiding  heat  and  the  start-up  of  operations. 
These  costs  are  continuing  expenses  incurred  in  the  normai  course  of 
station  operations. 

426.  There  is  no  disagreement  on  the  generai  inciusion  of  fuei 
oii  expense  for  Woif  Creek.®®^  There  is  a disagreement  as  to  whether 
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KCP&L  can  adopt  the  fuel  oil  expense  position  as  stated  in  the 
reconciliation. 

427.  In  true-up  testimony  oil  prices  were  updated  to 
December  2010  purchase  prices. KCP&L‘s  true-up  shows  an  overall 
revenue  deficiency  of  $55.8  million. 

428.  With  the  filing  of  the  March  2,  2011  reconciliation, 
KCP&L  accepted  Staffs  number  for  fuel  oil  expense.  A review  of  the 
true-up  reconciliation^®”  indicates  that  through  this  adoption,  KCP&L  has 
sought  to  increase  its  revenue  requirement  by  $9,783,534  over  the 
amount  stated  in  its  true-up  testimony.  The  primary  component  of  the 
increase  is  $7,913,431  of  additional  fuel  expense  that  Staff  modeled. 

429.  The  adoption  by  KCP&L  of  the  Staffs  revenue  numbers 
is  found  on  line  74  of  page  2 of  5 of  the  Staffs  March  2,  201 1 
reconciliation.®®^  The  adoption  of  Staffs  fuel  expense  number  is  found 
on  line  102  of  page  2 of  5 of  the  Staffs  March  2,  2011  reconciliation.®®^ 
Both  of  these  items,  along  with  other  adjustments,  are  components  of  the 
$9,783,534  increase  in  KCP&L’s  case  shown  on  line  1 (“Sub-total  of 
Adjustments  to  KCP&L  Revenue  Requirement”)  of  page  1 of  3.®®® 

430.  The  MJMEUC  contract  has  expired  and  supply  related  to 
that  contract  is  now  available  for  off-system  sales. ®®'*  There  is  no 
disagreement  to  the  general  issue  of  including  the  megawatts  from  the 
former  MJMEUC  contract  as  being  available  for  sale. 

431 . Michael  Schnitzer  testified  that  his  model  assumed  that 
there  were  no  contractual  obligations  to  MJMEUC  and  that  all  of  the 
hours  previously  related  to  that  contract  were  now  available  for  sale  in 
the  off-system  market.®®® 

432.  KCP&L  recommends  using  the  MIDAS™  model  to 
forecast  spot  market  electricity  prices. 

433.  MIDAS™  is  a proprietary  production  cost  model  that 


Ex.  KCP&L  1 1 1 at  p.  2;  Ex.  GMO  56  at  p.  2. 
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®®®  Ex.  KCP&L  328.  Staff  filed  an  additional  reconciliation  on  March  18,  2011  containing 
revisions  to  its  revenue  requirement  adjustments  to  show  an  additional  $10,178,564 
instead  of  the  $9,783,534  contained  in  the  March  2,  201 1 reconciliation.  None  of  the 
additional  adjustments  affect  the  amount  of  fuel  oil  expense. 
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includes  a large  amount  of  data  including  information  supplied  by  electric 
utilities  in  their  FERC  Form  1 filings,  as  well  as  data  submitted  to  the 
U.S.  Department  of  Energy’s  Energy  Information  Administration  and  to 
the  Continuous  Emissions  Monitoring  System  (CEMS)^®®  of  the 
U.S.  Environmental  Protection  Agency.®  Using  this  data,  the  MIDAS™ 
model  is  designed  “to  simulate  the  wholesale  power  markets  to  develop 
an  hourly  price  of  power  for  the  wholesale  market.  That  information  then 
gets  fed  also  into  the  model  and  another  portion  of  the  model  to 
determine  the  normalized  level  of  fuel  and  purchase  power  for  the 
company.’’®®®  Portions  of  KCP&L’s  model  are  “based  on  the  historical 
experience”  of  KCP&L,  the  model  is  also  “based  on  a production 
simulation  for  the  Eastern  Interconnect.”®®® 

434.  Staff’s  model  relies  exclusively  on  historical  data.®^° 
Staff  employs  a statistical  calculation  based  upon  the  historical  weather 
adjusted  loads  and  the  truncated  normal  distribution  curve  to  represent 
the  hourly  purchased  power  prices  in  the  spot  market. ®^^  Staff  obtained 
the  actual  hourly  non-contract  transaction  prices  from  the  companies  and 
used  this  data  in  its  calculation.®^®  Staff  used  the  combined  data  from 
both  KCP&L  and  GMO  to  reflect  the  market  that  exists  in  this  region.®^® 
Staffs  method  yields  a spot  energy  price  for  each  hour  of  the  year.®^"* 
This  data  set,  containing  8,760  hourly  spot  energy  prices,  is  then  used  as 
one  of  the  inputs  to  Staffs  production  cost  model.®"® 

435.  Staff  only  uses  KCP&L  and  GMO  data,  and  no  data  from 
any  other  utility  to  arrive  at  a recommendation  of  spot  market  prices.®^® 
Staffs  model  “does  not  consider  the  impact  of  other  market  price  drivers, 
such  as  natural  gas  prices,  environmental  allowances  or  other  factors  of 
electric  production.”® 
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436.  Ms.  Maloney  testifying  for  Staff  indicated  that  she  was 
not  famiiiar  with  aii  of  the  inputs  to  the  MIDAS™  model  and  that  she  had 
never  worked  the  model  herself. 

Conclusions  of  Law  - Fuel  and  Purchased  Power  Expense 

40.  It  is  within  the  Commission’s  discretion  and  within  its 
area  of  expertise  to  determine  the  methods  to  set  rates  regarding  off- 
system  sales,  as  well  as  fuel  and  purchased  power. 

Decision  - Fuei  and  Purchased  Power  Expense 

There  were  multiple  issues  related  to  fuel  and  purchased  power 
expense  presented  to  the  Commission.  Several  of  the  issues  were 
resolved  during  the  course  of  the  testimony  and  do  not  appear  to  remain 
in  controversy.  The  Commission  will  address  those  issues  first. 

No  party  opposed  the  forecasting  process  proposed  by  KCP&L 
Witness  W.  Edward  Blunk  for  natural  gas  costs.  Under  this  process, 
natural  gas  prices  are  based  on  the  first  of  the  month  index  price 
published  in  Platt’s  Inside  FERC,  as  well  as  NYMEX  closing  prices 
related  to  Henry  Hub  natural  gas  futures  contracts.  The  Commission 
adopts  this  method  of  determining  natural  gas  costs. 

The  parties  agree  and  the  Commission  determines  that  the 
megawatts  formerly  associated  with  KCP&L’s  contract  to  sell  power  to 
MJMEUC  should  be  considered  available  for  off-system  sales.  The 
disagreement  relating  to  the  MJMEUC  contract  is  in  relation  to  Mr. 
Schnitzer’s  levels  of  OSS  and  whether  his  calculations  with  regard  to  his 
true-up  testimony  contain  those  contracts.  The  Commission  addresses 
the  issue  of  Mr.  Schnitzer’s  testimony  under  its  OSS  determinations  and 
therefore  it  does  not  need  to  re-examine  that  issue  here. 

KCP&L  and  Staff  have  agreed  that  the  fuel  oil  expenses  related 
to  the  Wolf  Creek  Nuclear  Plant  should  be  included  in  rates.  The 
Commission  agrees  that  the  fuel  oil  expenses  related  to  Wolf  Creek 
should  be  included  in  rates.  Fuel  oil  prices,  however,  have  been  updated 
through  December  2010  and  it  is  this  update  that  is  in  controversy. 

In  True-Up  Direct  Testimony,  KCP&L  stated  its  requested 
increase  in  revenue  requirement  is  $55.8  million  rather  than  the  original 
figure  of  $92.1  million.  Later,  during  the  true-up  hearing,  KCP&L 
indicated  that  its  increase  in  revenue  requirement  was  $66.1  million.^®® 
KCP&L  has  attributed  this  discrepancy  to  the  adoption  of  certain 
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numbers  in  Staffs  Reconciliation  filed  on  March  2,  2011.^®^  The 
Industrials  contend  in  their  briefs  that  KCP&L’s  request  for  $66.1  million 
is  not  supported  by  the  testimony. 

A review  of  the  true-up  reconciliation®®^  indicates  that  the  primary 
component  of  the  difference  between  KCP&L’s  true-up  position  and  its 
adoption  of  the  reconciliation  number  is  $7,913,431  of  additional  fuel 
expense  that  Staff  modeled.  KCP&L  stated  openly  in  its  true-up 
testimony  that  additional  updates  would  be  made  with  regard  to  working 
out  the  reconciliation  and  that  its  final  position  would  be  included  in  the 
reconciliation.  In  addition.  Staffs  audit  and  testimony  further  supports 
the  reconciliation  and  the  fuel  oil  expense  revenues  in  the  reconciliation. 

It  is  not  uncommon  for  KCP&L  or  Staff  to  adopt  each  other’s 
positions  on  issues  as  the  case  progresses  and  up  until  the  final  Staff 
reconciliation  filing.  Contrary  to  the  Industrials’  claim  that  it  was 
uninformed  of  KCP&L’s  position,  KCP&L  alerted  all  the  parties  in  true-up 
rebuttal  testimony  that  it  had  been  working  closely  with  Staff  in  the 
reconcilement  process,  that  there  was  a need  to  update  the  respective 
revenue  deficiencies,  that  the  process  would  continue  through  the  filing 
of  Staff’s  final  reconciliation  on  March  2,  and  that  KCP&L’s  revised 
position  would  be  reflected  in  that  reconciliation.®®® 

In  preparing  the  final  reconciliation,  there  were  scores  of 
differences  between  KCP&L  and  Staff  where  KCP&L  accepted  Staff’s 
position  including  allocation  differences,  immaterial  differences, 
differences  in  approach  to  the  true-up  and  differences  that  have  existed 
throughout  the  case  but  have  not  been  made  an  issue.  Some  of  these 
adoptions  of  Staff’s  positions  resulting  in  increases  to  KCP&L’s  revenue 
requirement  some  resulted  in  decreases.  The  Industrials  do  not 
complain  equally  about  the  decreases  to  the  revenue  requirement. 

With  regard  to  Staff’s  fuel  expense  number,  KCP&L  accepted  the 
Staffs  position  as  a consequence  of  adopting  Staff’s  sales  revenues. 
Due  to  the  matching  principle,  if  KCP&L  uses  the  Staff’s  sales  revenues 
when  calculating  revenue  requirement,  it  also  needs  to  use  Staff’s 
system  requirements  for  fuel  used  to  produce  those  sales. 

The  Industrials  also  argue  that  the  Commission  should  not  utilize 
the  Staffs  fuel  expense  number  since  KCP&L  would  have  more 
experience  with  its  fuel  costs.  This  argument  ignores  the  fact  that 


Ex.  KCP&L  328. 

®®®  Ex.  KCP&L  328. 

®®®  Ex.  KCP&L  118  at  p.  8. 
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KCP&L’s  experience  with  its  fuei  costs  ied  it  to  adopt  Staff’s  fuei  expense 
number.  The  Empire  case  cited  by  the  Industriais  (ER-2006-0315)  does 
not  appiy  to  this  case  as  Empire  and  the  Staff  were  each  advocating 
different  fuei  modeis  and  the  Commission  chose  Empire’s  modei.  In  this 
case,  the  Staff  and  KCP&L  have  agreed  to  Staff’s  position  and  since  no 
party  has  put  forth  evidence  as  to  why  this  number  does  not  refiect 
KCP&L’s  cost  of  service,  it  shouid  be  adopted  by  the  Commission. 

The  Commission  determines  there  is  ampie  evidence  to  support 
KCP&L’s  adoption  of  Staff’s  position  in  this  case  as  the  new  fuei  expense 
number  contained  in  the  Staff’s  reconciiiation.  The  March  2,  2011 
reconciiiation  numbers  shaii  be  used  for  determination  of  revenue 
requirement  on  this  issue. 

Finaiiy,  the  Commission  must  address  how  the  spot  market 
purchased  power  prices  shaii  be  determined.  The  Companies  ask  the 
Commission  to  use  its  MIDAS™  model  which  forecasts  spot  market 
electricity  prices.  Staff  proposes  to  use  its  1996  model  which  uses  only 
historical  market  prices  and  loads. 

The  MIDAS™  model  contains  historical  information,  including  the 
experience  of  KCP&L,  but  is  also  based  on  a production  simulation  for 
the  entire  Eastern  Interconnection.  This  model  includes  an  extensive 
amount  of  data,  both  historical  and  forecasted. 

Staffs  model  relies  only  upon  historical  data  of  KCP&L.  It  relies 
on  no  data  from  any  other  utility  and  does  not  use  any  projected  data. 

The  Commission  must  set  the  level  of  fuel  expense  and 
purchased  power  expense  for  the  Companies  in  this  case,  and 
determines  that  it  should  use  the  greatest  amount  of  information 
available  to  set  spot  market  prices  for  determining  that  expense.  Given 
the  multitude  of  variables  that  affect  electricity  prices,  the  Commission 
accepts  the  MIDAS™  model  is  superior  because  it  considers  a vast 
amount  of  information,  both  historical  and  projected. 

Staff  wants  only  historical  data  from  the  Companies  to  be 
considered  arguing  that  use  of  the  traditional  historical  test  year  prevents 
the  Commission  from  relying  upon  forecasted  data.  To  the  contrary,  the 
Commission  is  afforded  considerable  discretion  in  setting  rates,  and  in 
this  instance  determines  the  utilization  of  a nationally  recognized  tool  like 
the  MIDAS™  model  is  appropriate  to  determine  spot  market  prices. 

B.  Merger  Transition  Cost  Recovery 

What,  if  any,  is  the  appropriate  amount  of  merger  transition 
costs  to  inciude  in  rates  in  this  case? 

Findings  of  Fact -Transition  Cost  Recovery 


KANSAS  CITY  POWER  & LIGHT  COMPANY 


310 


20  Mo.  P.S.C.  3d 


437.  In  July  of  2008,  the  Commission  approved  the 
acquisition  of  Aquiia  by  Great  Piains  Energy  Incorporated  (GPE).®®'^ 

438.  The  merger  of  KCP&L  and  Aquila,  Inc.  was 
consummated  on  July  14,  2008. 

439.  In  consummating  that  transaction.  Great  Plains  Energy 
incurred  certain  costs.  These  costs  have  been  labeled  as  either 
transaction  costs  or  transition  costs.  “[TJransaction  costs  include 
investment  bankers’  fees,  as  well  as  consulting  and  legal  fees  associated 
with  the  evaluation,  bid,  negotiation  and  structure  of  the  transaction.”®®® 
Transition  costs,  on  the  other  hand,  are  “costs  incurred  to  successfully 
coordinate  and  integrate  the  utility  operations  of  KCP&L  and  GMO  . . . . 
These  costs  include  non-executive  severance  costs  for  employees 
terminated  as  a result  of  the  merger,  facilities  integration  costs,  and 
incremental  third-party  and  other  non-labor  expenses  incurred  to  support 
the  integration  of  the  companies.”®®® 

440.  The  Commission  considered  and  addressed  the  proper 
treatment  of  transition  cost  recovery  in  the  Merger  Order. ®®^ 

441.  In  Missouri,  it  is  well  established  that  there  is  a lag 
between  when  a cost  or  revenue  is  incurred  and  when  that  cost  or 
revenue  is  reflected  in  rates.  This  is  known  as  regulatory  lag.®®® 

442.  As  a result  of  regulatory  lag,  if  a utility  experiences  a 
cost  decrease,  there  is  a lag  in  time  until  that  reduced  cost  is  reflected  in 
rates.  During  that  lag,  the  Company  shareholders  reap,  in  the  form  of 
increased  earnings,  the  entirety  of  the  benefit  associated  with  reduced 
costs.  The  Company  shareholders  also  reap,  in  the  form  of  decreased 
earnings,  the  entirety  of  the  loss  associated  with  increased  costs. 

443.  The  Commission  “authorize[d]  KCP&L  and  Aquila  to 


Report  and  Order,  In  the  Matter  of  the  Joint  Application  of  Great  Plains  Energy 
Incorporated,  Kansas  City  Power  & Light  Company,  and  Aquila,  Inc.,  for  Approval  of  the 
Merger  of  Aquila,  Inc.,  with  a Subsidiary  of  Great  Plains  Energy  Incorporated  and  for  Other 
Related  Relief,  File  No.  EM-2007-0374  (issued  Jul.  1,  2008).  Hereinafter  referred  to  as 
“Merger  Order.” 

®®®  Ex.  35,  p.  6. 

®®®  Merger  Order  at  4. 

®®^  Report  and  Order,  In  the  Matter  of  the  Joint  Application  of  Great  Plains  Energy 
Incorporated,  Kansas  City  Power  & Light  Company,  and  Aquila,  Inc.,  for  Approval  of  the 
Merger  of  Aquila,  Inc.,  with  a Subsidiary  of  Great  Plains  Energy  Incorporated  and  for  Other 
Related  Relief,  File  No.  EM-2007-0374  (issued  Jul.  1,  2008).  Hereinafter  referred  to  as 
“Merger  Order.” 

®®®  Ex.  KCP&L  210  at  p.  190. 
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defer  transition  costs  to  be  amortized  over  five  years.”®®® 

444.  The  Commission  quaiified  its  authorization  by  stating 
that,  “The  Commission  wiii  give  consideration  to  . . . [the  transition  costs] 
recovery  in  future  rate  cases  making  an  evaiuation  as  to  their 
reasonabieness  and  prudence.  At  that  time,  the  Commission  wiii  expect 
that  KCP&L  and  Aquiia  demonstrate  that  the  synergy  savings  exceed  the 
ievei  of  the  amortized  transition  costs  inciuded  in  the  test  year  cost  of 
service  expenses  in  future  rate  cases.”®®®  The  Commission 
contempiated  that  the  recovery  wouid  oniy  happen  if  the  synergy  savings 
were  greater  than  the  costs  to  achieve  those  savings.®®^ 

445.  With  regard  to  the  recovery  of  transition  costs,  the 
Merger  Order  contains  a summary  of  what  KCP&L  had  originaiiy 
requested.  That  summary  states  in  part,  “This  period  wouid  begin  with 
the  first  rate  cases  post-transaction  for  Aquiia  and  KCP&L  subject  to  ‘true 
up’  of  actuai  transition  . . . costs  in  future  cases.”®®® 

446.  In  the  current  rate  cases,  the  Companies  seek  to  recover 
the  merger  transition  costs  in  rates  over  five  years  beginning  with  rates 
effective  from  this  case. 

447.  The  Companies  projected  that  over  the  first  five-year 
period,  the  totai  operationai  synergies  projected  to  resuit  from  the  merger 
were  $305  miiiion,  and  $755  miiiion  over  the  first  10-year  period.®®®  The 
Commission  found  these  estimates  to  be  “accurate,  reaiistic  and 
achievabie,”  and  aiso  recognized  that  “the  synergies  actuaiiy  reaiized 
from  the  merger  have  a very  high  probabiiity  of  exceeding  the 
[company’s]  estimates. ”®®"^  The  Commission  aiso  found  that  there  was 
“no  detriment  to  customers”  by  aiiowing  the  companies  to  recover 
synergy  savings  through  reguiatory  iag.®®® 

448.  KCP&L  and  GMO  began  to  retain  synergy  savings,  in 
the  form  of  reduced  costs,  immediateiy  upon  the  ciosing  of  the 
acquisition.  Given  that  KCP&L  and  GMO  did  not  have  its  next  rate  case 
compieted  untii  September  1,  2009,  the  Great  Piains  sharehoiders 


Merger  Order  at  241 . 
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retained  the  entirety  of  these  synergy  savings  for  that  period  of  time.®®® 

449.  The  Companies  deveioped  and  maintained  a Synergy 
Tracking  Modei  which  demonstrated  that  the  merger  synergy  savings  for 
non-fuei  operations  and  maintenance  expense  exceed  the  amortization 
of  merger  transition  costs. ®®^ 

450.  The  Companies  aiso  deveioped  and  maintained  a 
synergy  project  charter  database  to  track  synergies  not  ordered  to  be 
tracked  by  the  Commission.®®® 

451 . Staff  performed  an  anaiysis  of  both  the  Commission 
ordered  synergy  savings  tracking  modei  and  KCP&L  created  synergy 
project  charter  database.  Staffs  anaiysis  showed  that  the  amount  of 
synergies  in  the  synergy  project  database  exceeded  those  in  the 
Commission-ordered  tracking  system.®®® 

452.  As  of  September  1 , 2009,  the  sharehoiders  of  KCP&L 
and  GMO  had  reaiized  over  $59.3  miiiion  in  synergy  savings. ®°° 

453.  As  of  June  30,  2010,  the  sharehoiders  of  KCP&L  and 
GMO  had  reaiized  approximateiy  $121  miiiion  in  retained  synergy 
savings.®®^ 

454.  KCP&L  and  GMO  project  that  totai  synergy  savings 
through  2013  wiii  be  $344  miiiion.®®®  Of  that  amount,  KCP&L  and  GMO 
project  that  ratepayers  wiii  receive  $150  miiiion.®®® 

455.  The  synergy  savings  exceed  the  ievei  of  the  amortized 
costs.  ®®"^ 

456.  The  Companies  stopped  the  deferrai  of  transition  costs 
as  of  December  31 , 201 0. 

457.  No  party  chaiienged  the  reasonabieness  or  prudence  of 
incurring  the  merger  transition  costs.  In  addition.  Staff’s  witness  stated 
that  the  transition  costs  incurred  by  the  company  were  not  unreasonabie 


Ex.  KCP&L  230. 
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Ex.  KCP&L  35;  Ex.  KCP&L  230  at  p.  7. 
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or  imprudent.®°^ 

458.  Staff  did  an  analysis  of  the  Companies’  Administrative  & 
General  (A&G)  expenses  and  other  electric  utilities  in  the  region.®®® 
Staffs  analysis  indicates  that  on  a combined  company  basis,  KCP&L 
and  GMO  have  the  highest  A&G  expenses  per  customer,  per  megawatt 
hour  sold  and  per  dollar  of  operating  revenue.®®^ 

Conclusions  of  Law  - Transition  Cost  Recovery 

41.  In  the  Merger  Order,  the  Commission  expressly 
precluded  any  recovery  of  transaction  costs,®®®  but  the  Commission 
reserved  consideration  of  recovery  of  the  transition  costs  when  it  said: 

The  Commission  will  give  consideration  to  their 
[transition  costs]  recovery  in  future  rate  cases  making  an 
evaluation  as  to  their  reasonableness  and  prudence.  At 
that  time,  the  Commission  will  expect  that  KCP&L  and 
Aquila  demonstrate  that  the  synergy  savings  exceed  the 
level  of  the  amortized  transition  costs  included  in  the  test 
year  cost  of  service  expenses  in  future  rate  cases.®®® 

42.  While  leaving  the  possibility  for  future  recovery  of 
transition  costs,  the  Commission  expressly  reserved  that  decision  for  a 
“later  proceeding”  stating  in  the  ordered  paragraphs  that: 

13.  Nothing  in  this  order  shall  be  considered  a 
finding  by  the  Commission  of  the  value  for 
ratemaking  purposes  of  the  transactions  herein 
involved. 

14.  The  Commission  reserves  the  right  to 
consider  any  ratemaking  treatment  to  be  afforded 
the  transactions  herein  involved  in  a later 
proceeding.®^® 

43.  With  regard  to  the  recovery  of  transition  costs,  the 
Merger  Order  contains  a summary  of  what  KCP&L  had  originally 
requested.  That  summary  states  in  part,  “This  period  would  begin  with 
the  first  rate  cases  post-transaction  for  Aquila  and  KCP&L  subject  to  ‘true 


Tr.  at  3448,  3470,  3489. 

®®®  Ex.  KCP&L  231  atp.  16. 

®®^  Ex.  KCP&L  231  at  pp.  16-17. 

®®®  Merger  Order  at  239-240. 

®®®  Merger  Order  at  241 , footnote  930. 
®^®  Merger  Order  at  284. 
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up’  of  actual  transition  . . . costs  in  future  cases. 

44.  In  the  Merger  Order,  the  Commission  “authorize[d] 

KCP&L  and  Aquiia  to  defer  transition  costs  to  be  amortized  over  five 

..612 

years. 

45.  The  Companies  accumuiated  aii  transition  costs 
consistent  with  the  Merger  Order.  The  Commission  conciudes  that  the 
Companies  have  compiied  with  the  Merger  Order  as  it  reiates  to 
recovery  of  transition  costs. 

46.  The  Commission  further  conciudes  that  the  Merger 
Order  contempiated  the  Companies  wouid  be  permitted  to  retain  synergy 
savings  through  reguiatory  iag. 

47.  “The  PSC  is  not  bound  by  stare  decisis  based  on  prior 
administrative  decisions,  so  iong  as  its  current  decision  is  not  otherwise 
unreasonabie  or  uniawfui.’’®^^  Thus,  even  had  the  Merger  Order  not 
expressiy  reserved  any  questions  regarding  ratemaking  treatment  to  a 
“iater  proceeding,”  this  Commission  wouid  stiii  have  the  abiiity  to 
consider  the  issue  without  being  bound  by  the  previous  Commission’s 
decision. 

48.  Generaiiy,  conflicting  provisions  “must  be  read  together, 
and  so  harmonized  as  to  give  effect  to  [aii]  when  this  can  be  reasonabiy 
and  consistentiy  done.”®^"^ 

Decision  - Transition  Cost  Recovery 

Staff  and  the  Industriais  argue  that  because  retained  synergy 
savings  resuiting  from  reguiatory  iag  exceeded  the  amount  of  transition 
costs,  recovery  of  the  transition  costs  wouid  constitute  doubie  recovery 
and  therefore  be  unreasonabie  and  inequitabie.  In  response,  the 
Companies  argue  that  the  Commission  created  an  expectation  in  its 
Merger  Order,  that  so  iong  as  the  transition  costs  were  deemed 
reasonabie  and  prudent,  and  the  Companies  couid  demonstrate  that 
synergy  savings  exceed  the  ievei  of  amortized  transition  costs,  the 
Companies  wouid  be  permitted  to  recover  the  transition  costs  in  rates. 

No  party  to  this  proceeding  has  chaiienged  the  reasonabieness 
and  prudence  of  the  ciaimed  transition  costs  or  chaiienged  the  amount  of 
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synergy  savings.  While  true  that  the  Companies’  shareholders  have 
enjoyed  the  benefit  of  regulatory  lag  in  retaining  synergy  savings  since 
the  merger  was  consummated,  the  Commission  finds  that  this  outcome 
was  specifically  contemplated  in  its  consideration  of  the  appropriate 
treatment  for  synergy  savings  in  the  merger  case  and  as  set  out  in  the 
Merger  Order.  The  Commission  also  finds  that  it  specifically 
contemplated  that  synergy  savings  would  be  higher  than  predicted. 

This  outcome  does  not  constitute  double  recovery  because  the 
costs  were  not  authorized  to  be  recovered,  but  rather  were  deferred  by 
the  Merger  Order  to  be  considered  in  a later  rate  case  - this  case.  The 
Commission  expected  that  recovery  would  only  occur  if  the  Companies 
incurred  the  costs  prudently  and  reasonably  and  demonstrated  that  the 
synergy  savings  were  more  than  the  transition  costs.  The  Companies 
have  done  this. 

To  read  the  Merger  Order  as  Staff  and  the  Industrials  would  read 
it  makes  the  order  contradict  itself.  If  the  transition  costs  could  not  be 
recovered  unless  they  were  more  than  the  synergy  savings,  yet  they 
could  not  be  recovered  until  netted  against  the  synergy  savings,  there 
would  be  no  costs  to  defer  or  to  amortize  over  a five-year  period. 

Staff  also  argues  that  the  A&G  expenses  of  the  Companies  were 
higher  than  average  and  attempted  to  make  a connection  to  the 
transition  costs  being  unreasonable.  The  Commission  gives  little  weight 
to  that  argument  since  Staffs  witness  testified  that  these  transition  costs 
were  not  incurred  unreasonably  or  imprudently.  The  Commission 
concludes  that  the  transition  costs  were  reasonable  and  prudent. 

Staff  also  argues  that  the  companies  should  have  begun 
amortizing  these  costs  in  the  previous  rate  cases  per  the  Merger 
Order. At  first  glance,  the  Merger  Order  does  imply  that  the  five-year 
amortization  will  begin  from  the  first  rate  case  after  the  transaction  is 
consummated.®^®  However,  that  statement  is  just  a restatement  of  what 
the  Companies  were  proposing.  The  Commission  never  specifically 
orders  that  treatment.  Furthermore  those  rate  cases  were  resolved 
through  settlement  and  this  issue  was  not  addressed  in  that  settlement 
so  the  issue  never  came  before  the  Commission  for  consideration. 
Thus,  this  is  the  first  opportunity  for  the  amortizations  to  begin  and 
Commission  determines  they  will  be  amortized  over  five  years  beginning 
with  this  rate  case. 


®^®  Staff  Report,  Ex.  GMO  210,  p.221. 
®^®  Merger  Order  at  239. 
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The  evidence  in  this  case  supports  the  Commission’s  originai 
findings  in  the  Merger  Order  that  the  Companies  shouid  be  permitted  to 
recover  the  merger  transition  costs  in  rates  over  five  years  beginning 
with  rates  effective  from  this  case. 

C.  Rate  Case  Expense 

What  is  the  appropriate  ievei  of  rate  case  expense  to  inciude 
in  this  proceeding? 

Findings  of  Fact  - Rate  Case  Expense 

459.  KCP&L  and  GMO  seek  to  recover  rate  case  expenses 
incurred  through  the  true-up  date  of  December  31,  2010,  of  $4,593,427 
in  the  KCP&L  case  and  $3,177,725  for  GMO®^^  the  case  (rounded  to 
$7.7  miiiion  totai  rate  case  expense).®^® 

460.  Per  an  informai  agreement  with  Staff,  a substantiai 
amount  of  rate  case  expense  that  occurred  after  the  Aprii  30,  2009  true- 
up  date  of  the  2009  KCP&L  (ER-2009-0089)  and  GMO  rate  cases  (ER- 
2009-0090)  was  transferred  to  the  current  rate  case.®^®  Approximateiy 
50%  of  the  totai  rate  case  costs  in  the  2009  KCP&L  rate  case  and  40% 
in  the  GMO  2009  rate  case  were  recorded  after  the  true-up  in  those 
cases  and  these  costs  were  transferred  to  the  current  rate  cases.®®® 

461.  Of  the  $7.7  miiiion  totai,  $1.6  miiiion  is  deferred  rate 
case  expense  from  those  previous  rate  cases.  The  totai  additionai  rate 
case  expense  sought  for  these  cases,  ER-201 0-0355  and  ER-2010- 
0356,  through  the  true-up  period  is  $6.1  miiiion. 

462.  Staff  does  not  object  to  the  Companies’  proposai  to 
defer  rate  case  expense  incurred  after  December  31,  2010,  for 
consideration  in  a future  rate  case  so  iong  as  Staff  has  an  opportunity  to 
review  those  expenses  for  prudence  and  reasonabieness  in  that 
subsequent  case.®®^  No  other  party  objected  to  this  proposai. 

463.  Staff’s  detaiied  requests  for  rate  case  expense 
disaiiowances  appeared  in  the  true-up  portion  of  the  proceeding.  Staff 
ciaims  this  was  because  it  did  not  receive  adequate  supporting 
documentation  from  the  Companies  on  a timeiy  basis.®® 

464.  On  June  25,  201 0,  Staff  requested  aii  rate  case  expense 


®^^  This  breaks  down  to  $2,001,855  for  MPS  and  $1,175,870  for  L&P. 
®^®  Ex.  KCP&L  309,  p.  9. 

®^®Ex.  KCP&L  63  at  p.61 . 

®®°  Ex.  KCP&L  64  at  pp.  22-23;  Ex.  GMO  43  at  p.  4. 

®®^  Ex.  KCP&L  310  at  p.  2. 

®®®  Ex.  KCP&L  309  at  p.  2. 
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invoices  from  KCP&L  in  Data  Request  (DR)  No.  141.®^®  KCP&L 
responded  on  Juiy  12,  2010,  indicating  that  the  request  was 
“voluminous”  and  “If  a specific  vendor  invoice  or  invoices  is  required, 
please  advise. ”®^'*  Staff  followed  up  with  DR  141.1  on  September  3, 
2010,  with  a narrower  request  for  invoices  over  $5,000.®®  KCP&L 
responded  on  September  23,  2010,  by  providing  “face  sheets”  for  certain 
legal  expenses.®^®  These  face  sheets  provided  very  little  information 
about  the  charges. 

465.  Face  sheets  were  provided  in  prior  cases  and  if 
additional  detail  was  required,  the  company  provided  it.  The  face  sheets 
were  timely  provided  in  response  to  Staffs  request  for  legal  invoices. 
When  additional  detail  was  requested,  the  detail  was  also  provided  in  a 
timely  manner  with  redactions  for  privileged  material  made.®  ^ 

466.  Staff  issued  DR  1 41 .2  on  November  3,  201 0,  seeking  full 
invoice  detail  for  the  invoices.®^®  KCP&L  responded  on  November  24, 
2010.®^®  On  November  24,  2010,  Staff  expanded  its  invoice  request  with 
DR  141.3  which  asked  for  all  invoices  over  $1,000.®®°  KCP&L  provided 
the  invoices  on  December  30,  2010.®®^  KCP&L  made  no  objection  or 
assertion  of  privilege  to  DR  141 .3.®®® 

467.  Staff  initially  advocated  disallowance  of  all  legal 
expenses  from  vendors  Stinson,  Morrison  & Hecker;  Schiff  Hardin; 
Pegasus  Global;  and  Morgan,  Lewis,  & Bockius.  After  reviewing  the 
invoices,  however.  Staff  changed  its  position  in  its  true-up  testimony  to 
advocate  a disallowance  of  all  legal  expenses  of  Morgan,  Lewis  & 
Bockius;  an  adjustment  to  rate  case  expenses  charged  by  Schiff  Hardin; 
an  adjustment  for  NextSource;  and  an  adjustment  for  services  of  The 
Communication  Counsel  of  America.®®® 

468.  The  hourly  rates  of  Morgan,  Lewis  & Bockius  were 


Ex.  KCP&L  291 , Ex.  KCP&L  231 , p.  27. 

fi?4 

Ex.  KCP&L  291 . 

®®®  KCP&L  231,p.27. 

®®®  KCP&L  231,  p.  27;  and  Ex.  KCP&L  292. 
®®^  Tr.  pp.  3640-42. 

®®°  Ex.  KCP&L  231 , p.  28. 

®®°  Ex.  KCP&L  231 , p.  28. 

®®°  Ex.  KCP&L  231 , p.  28. 

®®^  Ex.  KCP&L  231,  p.  28. 

®®®  Ex.  KCP&L  231,  p.  28. 

®®®  Ex.  KCP&L  309  at  pp.  2-9. 
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significantly  higher  than  the  highest  paid  attorney  from  a Missouri  firm  in 
this  case.®®"^  The  Kansas  Corporation  Commission  also  found  this 
vendor’s  services  to  be  duplicative.  The  KCC  noted  the  duplicative 
nature  of  Ms.  Barbara  Van  Gelder’s  services  for  the  firm  and  noted  she 
was  retained  to  cross-examine  one  particular  Staff  witness,  but  that  four 
capable  attorneys  for  KCP&L  were  in  the  hearing  room  while  she  did 

635 

SO. 

469.  During  the  cross-examination  on  rate  case  expense,  two 
external  counsel  and  two  internal  counsel  were  present  in  the  hearing 
room  for  KCP&L  and  GMO.®^®  Also,  during  the  April  2010  proceedings 
related  to  File  No.  EO-201 0-0259,  several  KCP&L  outside  attorneys 
were  present  at  one  time  or  another,  including  Mr.  Riggins,  former 
general  counsel  at  KCP&L,  an  attorney  from  SNR  Denton,  an  attorney 
from  Fischer  & Dority,  an  attorney  from  Stinson,  Morrison  & Hecker,  and 
an  attorney  from  Morgan,  Lewis  & Bockius. 

470.  Morgan  Lewis  was  employed  in  Commission  File  No. 
EO-201 0-0259  which  has  been  consolidated  with  the  current  rate  case 
so  that  the  information  could  be  readily  shared  between  files.  File  No. 
EO-201 0-259  was  an  on-the-record  proceeding  to  determine  the  status 
of  Staff’s  latan  1 audit.  That  proceeding  was  important  to  the  rate  case 
in  that  the  Staff  was  to  explain  every  aspect  of  the  latan  1 construction 
audit.  That  audit  is  part  of  this  rate  case  and  the  data  requests  in  that 
docket  are  linked  to  this  rate  case. 

471.  With  regard  to  the  invoices  related  to  Schiff  Hardin,  Staff 
proposes  to  disallow  a portion  of  the  expenses  by,  in  effect,  discounting 
the  rate  charged  by  Schiff  Hardin  attorneys  to  the  hourly  rate  charged  by 
Pegasus  Global  Holdings. Staff  claims  this  discount  is  reasonable 
“given  the  number  of  attorneys  retained  in  these  proceedings”  it  is 
reasonable  to  “assume”  there  was  duplicative  legal  services.®®  Staff 
also  reasons  that  because  Pegasus  Global  Holdings  provided  services  to 
KCP&L  and  GMO  for  expert  testimony  on  the  prudence  of  latan,  and 
because  Schiff  Hardin  provided  expert  testimony  on  the  prudence  of 
latan,  that  it  is  reasonable  to  assume  there  is  some  duplication  of 
services. 


Ex.  KCP&L  309  at  pp.  2-9. 
®®®  Ex.  KCP&L  231  at  Sch.  5. 
®®®  Tr.  pp.  3629-3632. 

®®^  Ex.  KCP&L  309,  at  6. 

®®®  Ex.  KCP&L  309,  at  6-7. 
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472.  Schiff  Hardin’s  hourly  rates  for  attorneys  and  consultants 
were  almost  two  times  that  of  Pegasus’  fees.®®® 

473.  The  hourly  rate  charged  by  Schiff  Hardin  in  the  KCC 
case  exceeded  those  for  experienced  attorneys  in  the  Kansas  City 
metropolitan  area.®"^° 

474.  The  Kansas  Corporation  Commission  heard  many  of  the 
same  issues  that  are  before  this  Commission  including  rate  case 
expense. The  KCC  found  that  the  expenses  requested  for  Schiff 
Hardin  were  “particularly  troubling.’’®^®  And,  while  the  KCC  noted  the 
case  contained  complex  issues  concerning  the  construction  of  a major 
generating  facility,  it  found  it  “unreasonable  to  require  ratepayers  to  be 
responsible  for  the  entire  rate  case  expense  costs  being  sought  by 
KCP&L.’’®'*® 

475.  KCP&L  and  GMO  did  not  object  to  any  of  Schiff  Hardin’s 
bills  for  legal  services  or  any  experts’  invoices,  or  ask  them  to  make  any 
adjustments  or  corrections. ®"^"^ 

476.  In  its  last  litigated  rate  case,  KCP&L  in-house  attorneys 
shared  in  a great  deal  of  the  work  associated  with  litigating  that  case. 
Those  attorneys,  whose  salary  and  benefits  are  already  recovered 
through  rates,  litigated  issues  associated  with  policy,  off-system  sales 
margins.  Hawthorn  5 settlement  costs  and  uranium  enrichment 
overcharges.®"^® 

477.  At  least  six  outside  attorneys  with  four  different  firms 
entered  an  appearance  for  KCP&L  and  GMO  in  this  case.®"*® 

478.  Regarding  NextSource,  Staff  initially  removed  “all  dollars 
KCP&L  has  included  in  rate  case  expense  related  to  Mr.  Giles’  services 
as  an  independent  contractor.’’®"^^ 

479.  Mr.  Giles  is  currently  a regulatory  consultant  to  KCP&L. 
He  has  been  in  that  capacity  since  his  retirement  in  July  2009  from  his 
position  as  KCP&L’s  Vice  President,  Regulatory  Affairs.  His 


These  highly  confidential  numbers  are  provided  at  Ex.  KCP&L  309,  p.  7. 

®"^®  Ex.  KCP&L  231 , Surrebuttal  Testimony  of  Keith  Majors,  Sch.  5-13. 

®"^^  Docket  No.  10-KCPE-415-RTS,  Order  dated  Nov.  22,  2010  (KCC  Order). 

®"^®  Ex.  KCP&L  231 , Sch.  5-1 3. 

R4R 

Ex.  KCP&L  231 , Sch.  5. 

®"^"‘  Tr.  267-268. 

®^®  Ex.  1217 

See  generally,  Hearing  Transcripts. 

647 

Ex.  KCP&L  9 at  p.  6,  quoting  Majors  Rebuttal  Testimony,  Ex.  KCP&L  230  at  p.  21. 
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responsibilities  “include  assisting  and  advising  the  current  Senior 
Director,  Regulatory  Affairs.”®'*® 

480.  At  the  time  of  his  testimony,  Mr.  Blanc  was  the  current 
Senior  Director,  Regulatory  Affair,  assuming  many  of  the  duties  that  Mr. 
Giles’  did  before  his  retirement. 

481 . Mr.  Giles’  salary  and  benefits  were  included  in  the  rates 
that  resulted  from  GMO’s  last  rate  case  (ER-201 0-0090)  and  have  been 
in  GMO’s  revenue  requirement  used  to  set  its  electric  utility  rates  for 
many  years.  While  Mr.  Giles’  job  duties  are  not  exactly  the  same  as  Mr. 
Blanc’s  as  Mr.  Blanc’s  his  work  is  somewhat  duplicative.®*® 

482.  The  KCC  did  not  include  any  expenses  for  NextSource 
(Mr.  Giles)  because  KCP&L  could  not  explain  why  its  own  employees 
could  not  perform  the  work  done  by  this  vendor.®®® 

483.  In  the  true-up  case,  with  regard  to  Mr.  Giles’  consulting 
fees.  Staff  proposed  to  reallocate  the  total  adjustment  between  KCP&L 
and  GMO  using  the  payroll  factors  for  labor  expenses  used  in  Staff’s 
payroll  annualization.®®^  Staff  recommends  allocating  the  disallowance 
within  the  true-up  to  67%  to  KCP&L,  23%  to  GMO-MPS  and  10%  to 
GMO-L&P. 

484.  Staff  also  proposes  removing  the  costs  associated  with 
The  Communication  Counsel  of  America  from  rate  case  expense.  The 
services  provided  by  The  Communication  Counsel  of  America  related  to 
witness  development  and  coaching  services.  These  are  routine  tasks 
typically  performed  by  retained  counsel,  internal  or  otherwise.®®® 
Specifically,  The  Communication  Counsel  of  America  was  engaged  to 
prepare  the  Companies’  latan  prudence  witnesses. 

485.  The  CCA  also  trained  KCP&L  witnesses  for  the  KCC 
hearing.®®®  The  KCC  disallowed  expenses  related  to  The  Communication 
Counsel  of  America  as  unjust  and  unreasonable.®®*  While  the  KCC 
noted  witness  preparation  as  important  it  stated  that,  “such  preparation  is 
routinely  part  of  the  service  counsel  performs  before  a hearing.”®®® 


Ex.  KCP&L  24  at  p.  1 . 

®*®  Ex.  KCP&L  230  at  p.  12. 

®®°  Ex.  KCP&L  231 , Sch.  pp.  5-1 1 . 
®®^  Ex.  KCP&L  309  at  p.  8. 

®®®  Ex.  KCP&L  309  at  p.  8. 

®®®  Ex.  KCP&L  231 , Sch.  p.  5-1 1 . 

fiS4 

Ex.  KCP&L  231 , Sch.  p.  5-1 1 . 
®®®  Ex.  KCP&L  231 , Sch.  p.  5-1 1 . 
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486.  The  Companies’  shareholders  benefit  from  having  good 
advocates  and  experts  for  rate  cases.  Specifically,  the  Companies 
receive  the  benefit  of  a greater  recovery  of  [the  Companies’]  costs  ...  for 
decades  to  come”.®^® 

487.  The  Companies’  ratepayers  benefit  from  having  good 
advocates  and  experts  for  rate  cases.  Specifically,  the  ratepayers 
receive  the  benefit  of  reduced  costs  of  borrowing  for  the  Companies  if 
the  Companies  get  a sufficient  recovery  of  assets  in  rates. ®®^ 

488.  The  benefits  to  shareholders  and  ratepayers  of  having 
good  advocates  and  experts  are  more  significant  with  a large  dollar  and 
complex  issue  such  as  the  latan  prudence  issues.®®® 

489.  KCP&L  and  GMO  relied  heavily  on  the  use  of  outside 
consultants  for  the  litigation  of  these  cases.  The  following  consultants 
each  filed  testimony  in  this  matter  and  were  charged  to  Missouri  rate 
case  expense:  Chris  Giles;®®®  Gary  Goble;®®®  Samuel  Hadaway;®®^ 

Steven  Jones;®®®  Larry  Loos;®®®  Daniel  Meyer;®®"*  Kris  Nielsen;®®®  Paul 
Normand;®®®  Kenneth  Roberts;®®^  Michael  Schnitzer;®®®  John  Spanos;®®® 
and  Ken  Vogl.®^° 

490.  Staff  has  no  objection  to  KCP&L  and  GMO  amortizing  its 
rate  case  expense  over  a two-year  period  and  deferring  expenses 
incurred  after  the  December  31, 2010,  true-up  date  with  Staff  review  for 
prudence  and  reasonableness.®^* 

491 . The  KCC  ordered  a four-year  amortization  period  for  rate 
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Tr.  3647. 

Tr.  3648-3649. 

Tr.  3648. 

Exs.  KCP&L  24  and  25. 
Ex.  KCP&L  26. 

Exs.  KCP&L  27-29. 

Ex.  KCP&L  38. 

Exs.  KCP&L  39-41. 

Ex.  43-45. 

Ex.  46. 

Ex.  47-49. 

Ex.  50-53. 

Ex.  58. 

Ex.  59-61 . 

Ex.  62. 

Ex.  KCP&L  310,  p.  2. 
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case  expense. 

492.  KCP&L  and  GMO  have  no  plans  to  file  their  next  rate 

673 

cases. 

493.  Some  adjustment  in  the  amortization  period  for  rate  case 
expense  is  reasonable.  The  Commission  finds  that  a three-year 
amortization  period  is  sufficient. 

Conclusions  of  Law  - Rate  Case  Expense 

49.  The  Commission  can  disallow  costs  that  are  not  of 
benefit  to  ratepayers,  and  there  does  not  need  to  be  a showing  of  bad 
faith  or  abuse  of  discretion  for  the  Commission  to  disallow  costs. 

50.  In  File  No.  GR-2004-0209,  the  Commission  reduced  the 
amount  of  rate  case  expense  incurred  by  Missouri  Gas  Energy  (MGE)  by 
the  disallowance  of  certain  attorney  fees.  In  that  Report  and  Order,  the 
Commission  recognized  the  unfairness  of  charging  ratepayers  high 
attorney  fees.®^^ 

51.  In  a 1993  Missouri-American  decision,  the  Commission 
attempted  to  provide  some  definition  by  which  to  measure  whether  rate 
case  expense  is  necessary  and  prudently  incurred.  In  that  case  the 
Commission  based  its  decision  on  whether  actual  evidence  exists  of  cost 
containment. 

The  Commission  must  continue  to  look  to  the  record  for 
evidence  in  support  of  rate  case  expense  and  in  this 
case  that  evidence  is  lacking.  Disallowing  all  expense,  or 
perhaps  even  disallowing  any  prudently  incurred  rate 
case  expense  could  be  viewed  as  violating  the 
Company's  procedural  rights.  The  Commission  does  not 
want  to  put  itself  in  the  position  of  discouraging 
necessary  rate  cases  by  discouraging  rate  case 
expense.  The  operative  words  here,  however,  are 
necessary  and  prudently  incurred.  The  record  does 
not  reflect  efforts  at  cost  containment  and 


Docket  No.  10-KCPE-415-RTS,  Order  dated  Nov.  22,  2010,  ordered  paragraph  R,  p. 
140. 


State  ex  rel.  Laclede  Gas  Co.  v.  Public  Serv.  Comm’n,  600  S.W.2d  222,  228-29  (Mo. 
App.,  W.D.  1980),  app.  dis’d,  449  U.S.  1072,  101  S.Ct.  848,  66  L.Ed.2d  795  (1981);  State 
ex  rel.  Southwestern  Bell  Tel.  Co.  v.  Public  Sen/.  Comm’n,  645  S.W.2d  44,  55-56  (Mo. 
App.,  W.D.  1982). 

® Report  and  Order,  File  No.  WR-93-212  (issued  November  18,  1993).  (Emphasis 
Added.) 
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consequently  it  does  not  support  that  these 

expenses  have  been  prudently  incurred.*^'*^ 

Absent  evidence  of  cost  containment,  the  Commission  in  that  case 
disaiiowed  approximateiy  one-third  of  Missouri  American’s  rate  case 
expense. 

Decision  - Rate  Case  Expense 

KCP&L  and  GMO  ask  that  they  be  aiiowed  to  recover  the 
entirety  of  their  $7.7  miiiion  rate  case  expense  (inciuding  $1.6  miiiion 
from  the  previous  cases  and  $6.1  miiiion  combined  for  the  current  cases) 
in  rates  amortized  over  a two-year  period  with  any  rate  case  expense 
incurred  after  the  true-up  period  to  be  deferred  to  the  next  rate  cases.  In 
response,  Staff  and  MEUA  propose  to  disallow  a certain  portion  of  those 
costs.  Staff  sets  out  specific  disallowances  while  MEUA  proposes  an 
across  the  board  33%  reduction. In  addition,  MEUA  suggests  that  the 
Commission  amortize  the  rate  case  expense  over  a four-year  period 
instead  of  a two-year  period.®^® 

The  Companies  were  somewhat  obstructive  in  responding  to 
Staffs  data  requests  by  not  providing  full  information  up  front  and  thus 
requiring  Staff  to  make  several  requests  before  obtaining  the  information 
it  had  requested.  Staff,  however,  does  not  explain  its  own  delays  in 
making  follow-up  requests,  nor  did  Staff  bring  the  non-responsive 
answers  to  Commission’s  attention  in  an  expedient  manner  through  a 
discovery  conference  or  at  the  status  conferences  held  for  this  purpose. 
Therefore,  the  Commission  finds  that  both  parties  were  to  blame  for  the 
delays  in  getting  information  to  Staff.  Because  the  Companies  are 
partially  to  blame  for  this  delay,  the  Commission  finds  that  it  was  proper 
for  the  Staff  to  bring  its  specific  rate  case  disallowances  to  the  true-up 
proceeding. 

Although  the  Commission  acknowledges  the  complexity  and 
significance  of  these  rate  cases,  the  Commission  is  concerned  with  the 


677 

MEUA  incorrectly  argues  that  the  total  rate  case  expense  for  ER-201 0-0355  and  ER- 
201 0-0356  will  be  $1 3.8  million.  First,  MEUA  includes  the  $1 .6  million  for  the  previous  rate 
cases  in  its  beginning  figure,  then  it  adds  an  additional  $6.1  million  as  testified  to  by  Mr. 
Weisensee  (Tr.  3634).  MEUA,  however,  misinterprets  Mr.  Weisensee’s  testimony.  The 
Commission  interprets  Mr.  Weisensee  as  stating  that  the  rate  case  expense  being  claimed 
for  ER-201 0-0355  and  ER-201 0-0356  is  $6.1  million  through  the  end  of  the  true-up  period. 
There  will  certainly  be  a substantial  amount  more  rate  case  expense  to  follow;  however,  the 
evidence  is  unclear  what  additional  rate  case  expense  for  these  cases  will  be  deferred  to 
the  next  rate  case. 

®^®  Industrials’  Initial  Brief  p.  66-67. 
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continued  increase  of  rate  case  expenses.  It  is  undisputabie  that 
sharehoiders  benefit  from  hiring  the  very  best  advocates  and  experts. 
This  cieariy  aids  in  their  abiiity  to  argue  for  a higher  return  on  equity  as 
weii  as  the  recovery  of  a greater  percentage  of  costs.  Yet,  given  the 
magnitude  of  these  expenses  ($7.7  miiiion  doiiars),  with  substantiaiiy 
more  to  be  deferred  to  the  next  case,  the  Commission  wouid  expect  to 
see  some  evidence  that  KCP&L  and  GMO  had  engaged  in  some  cost 
containment.  Mr.  Bianc,  however,  testified  that  of  the  invoices  received 
for  iegai  fees  and  expert  consuitants  not  one  was  questioned  by  the 
Companies. 

Certainiy,  given  the  benefits  enjoyed  by  the  sharehoiders,  the 
evidence  presented  by  Staff,  and  absent  some  sort  of  cost  containment 
some  disaiiowances  are  necessary.  The  Commission  aiso  recognizes 
that,  uniike  the  period  during  the  Reguiatory  Pian,  KCP&L  and  GMO 
have  no  definitive  scheduie  for  their  next  rate  case.  Faced  with  simiiar 
seemingiy  exorbitant  expenses,  the  KCC  ordered  a four-year,  rather  than 
a two-year  amortization  period  for  rate  case  expense.  The  Commission 
determines  that  an  extended  amortization  period  for  rate  case  expense  is 
in  order;  however,  based  on  the  Commission's  experience  with  these 
companies  and  the  amount  of  rate  case  and  other  expenses  being 
deferred  to  a future  proceeding,  the  Commission  determines  that  a three- 
year  amortization  period  for  rate  case  expense  is  sufficient. 

With  regard  to  Staffs  proposed  adjustment  to  remove  aii  iegai 
expenses  of  Morgan,  Lewis  & Bockius,  Staff  ciaims  the  attorneys’  rates 
are  excessive  when  compared  to  iocai  attorneys,  the  expenses  are  not 
reiated  to  the  current  rate  case  and  work  is  dupiicative  of  other  attorneys 
work.  The  Commission  cannot  determine  that  it  is  reasonabie  to  appiy 
the  rates  of  Missouri  iaw  firm  rates  to  the  rates  charged  by  attorneys 
practicing  in  other,  possibiy  more  expensive  iocations  without  better 
evidence.  The  Commission  conciudes  the  iegai  expenses  of  Morgan, 
Lewis  & Bockius  shouid  not  be  eiiminated  as  the  costs  were  not 
dupiicative  or  the  evidence  sufficientiy  competent  to  prove  the  fees  were 
excessive. 

The  Commission  conciudes  the  Schiff  Hardin  and  Pegasus 
witnesses  each  provided  testimony  on  separate,  discrete  issues  reiated 
to  the  reasonabieness  of  the  expenditures  reiated  to  the  construction  of 
latan.  As  a resuit,  there  was  no  dupiication  of  effort  and  Staff  “assumed” 
incorrectiy.  Thus,  the  Commission  rejects  Staffs  proposed  disaiiowance, 
inciuding  a reduction  to  Schiff  Hardin’s  rate  as  the  evidence  was  not 
sufficientiy  competent  to  prove  the  fees  were  excessive. 
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With  regard  to  NextSource,  however,  the  Commission  conciudes 
Mr.  Giies  and  Mr.  Bianc’s  work  were  somewhat  dupiicative.  In  addition, 
the  question  was  raised  but  never  answered  as  to  why  KCP&L  internai 
empioyees  were  not  abie  to  provide  the  services  Mr.  Giies 
provided?  Based  on  the  record,  the  Commission  determines  that  the 
expenses  with  regard  to  NextSource  as  aiiocated  by  Staff  between  the 
companies  shaii  be  disaiiowed. 

Finaiiy,  Staff  has  proposed  the  disaiiowance  of  the  expenses  for 
the  services  of  the  CCA.  The  CCA  provided  witness  deveiopment  and 
coaching  services,  routine  tasks  typicaiiy  performed  by  retained  counsei, 
internai  or  otherwise.  The  KCC  aiso  disaiiowed  simiiar  expenses  as 
unjust  and  unreasonabie.  The  Commission  determines  that  the  CCA 
expense  shouid  be  disaiiowed  as  dupiicative  of  other  services  that  were 
performed  or  shouid  have  been  performed  KCPL’s  and  GMO’s  attorneys. 

The  amounts  aiiowed  and  disaiiowed  represent  the  true-up 
amounts  recorded  as  of  December  31, 2010,  and  are  not  finai  rate  case 
expenses.  Rate  case  expenses  for  these  cases  after  the  true-up  wiii  be 
deferred  for  possibie  recovery  in  the  next  rate  case,  subject  to  review  for 
prudence  and  reasonabieness. 

D.  Arbitration  Fees 

Should  fees  incurred  in  the  advanced  coal  tax  credit 
arbitration  case  be  recoverable  by  KCP&L? 

Findings  of  Fact  - Arbitration  Fees 

494.  The  Commission  previousiy  issued  its  report  and  order 
reiated  to  the  advanced  coai  tax  credits  for  latan®^®  (Coai  Tax  Credit 
Order)  and  adopts  the  findings  of  facts  and  conciusions  of  iaw  in  this 
order. 

495.  In  2008,  KCP&L  applied  for  and  received  a $125  million 
qualifying  advanced  coal  tax  credit  from  the  IRS  associated  with  the 
construction  of  latan  2.®®° 

496.  Although  there  were  several  co-owners  in  the  project, 
including  The  Empire  District  Electric  Company  (Empire),  GMO,  the 
Missouri  Joint  Municipal  Electric  Utility  Commission  (MJMEUC),  and 


File  No.  ER-201 0-0355,  Report  and  Order  Directing  KCPL  and  GMO  to  Apply  to  the 
IRS  to  Revise  the  Memorandum  of  Understanding  Regarding  the  Advanced  Coal  Tax 
Credits  for  latan  (issued  March  16,  2011);  clarified  by  File  No.  ER-201 0-0355,  Order 
Granting  Clarification  of  Report  and  Order  Directing  KCPL  and  GMO  to  Apply  to  the  IRS  to 
Revise  the  Memorandum  of  Understanding  Regarding  the  Advanced  Coal  Tax  Credits  for 
latan  (issued  March  30,  2011). 

Ex.  KCP&L  223,  p.  4. 
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Kansas  Electric  Power  Cooperative,  Inc.  (KEPCo),  KCP&L  sought  to 
keep  the  entirety  of  the  tax  credit  for  itself.®®^ 

497.  Upon  realizing  that  KCP&L  intended  to  keep  the  entirety 
of  this  credit,  Empire  filed  a notice  of  arbitration  in  2009  seeking  its 
proportionate  share  of  the  tax  credit  (or  the  monetary  equivalent).®®® 

498.  On  December  30,  2009,  the  Arbitration  Panel  issued  its 
Final  Arbitration  Award.  In  its  decision,  the  Arbitration  Panel  harshly 
criticized  the  actions  of  KCP&L  in  failing  to  include  the  remaining  co- 
owners in  the  tax  credit,  while  sharing  information  with  GMO  with  which  it 
was  about  to  be  affiliated.®®® 

499.  As  of  October  31,  2010,  KCP&L  had  paid  the  SNR 
Denton  law  firm  over  $617,000  for  “both  the  arbitration  proceedings  and 
its  appeal  of  the  arbitration  panel’s  decision.’’®®"^  KCP&L  seeks  to  recover 
that  amount  in  this  rate  case. 

500.  The  expenses  that  KCP&L  incurred  in  defending  the 
arbitration  claims  brought  by  Empire,  MJMEUC,  and  KEPCo,  including 
efforts  taken  after  the  arbitration  award  was  issued,  were  to  preserve  its 
rights  including  the  appellate  rights  of  KCP&L  while  it  approached  the 
IRS  to  amend  the  2008  MOU  and  to  assure  that  a normalization  violation 
did  not  occur. 

501.  The  ratepayers  would  not  have  been  in  the  position  of 
needing  to  defend  the  tax  credits  from  a normalization  violation  if  KCP&L 
had  not  acted  inappropriately  with  regard  to  not  including  GMO  and 
Empire  in  the  tax  credit  application.®®®  Neither  the  ratepayers  of  GMO  or 
KCP&L  have  been  provided  any  benefit  associated  with  this  expense.®®® 

Conclusions  of  Law  - Arbitration  Fees 

52.  The  Commission  adopts  the  conclusions  of  law  from  its 
Coal  Tax  Credit  Order. ®®^ 


Ex.  KCP&L  223,  p.  4. 

®®®  Ex.  KCP&L  223,  pp.  4-5. 

®®®  Ex.  KCP&L  223,  at  Sch.  1-3. 

®®‘*  Ex.  KCP&L  231,  p.  19. 

®®®  Coal  Tax  Credit  Order. 

®®®  Ex.  231,  Majors  Surrebuttal,  p.  19. 

®®^  File  No.  ER-201 0-0355,  Report  and  Order  Directing  KCPL  and  GMO  to  Apply  to  the 
IRS  to  Revise  the  Memorandum  of  Understanding  Regarding  the  Advanced  Coal  Tax 
Credits  for  latan  (issued  March  16,  2011);  clarified  by  File  No.  ER-201 0-0355,  Order 
Granting  Clarification  of  Report  and  Order  Directing  KCPL  and  GMO  to  Apply  to  the  IRS  to 
Revise  the  Memorandum  of  Understanding  Regarding  the  Advanced  Coal  Tax  Credits  for 
latan  (issued  March  30,  2011). 
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Decision  - Arbitration  Fees 

In  2008,  KCP&L  applied  for  and  received  a $125  million 
qualifying  advanced  coal  tax  credit  from  the  IRS  associated  with  the 
construction  of  latan  2.  Although  KCP&L  had  several  other  partners  in 
the  project,  including  GMO,  KCP&L  did  not  inform  its  partners  of  its 
applications.  KCP&L  now  seeks  to  recover  from  the  ratepayers  the  fees 
for  the  arbitration  in  which  it  then  had  to  defend  itself  to  keep  its  tax 
credits  intact. 

Even  though  the  ratepayers  benefit  from  the  tax  credits,  they 
have  been  provided  no  benefit  associated  with  the  defense  of  those  tax 
credits  caused  by  KCP&L’s  imprudent  conduct  in  not  including  its  co- 
owners in  the  applications.  If  the  Commission  grants  KCP&L  recovery  of 
these  legal  fees,  the  Commission  will  be  encouraging  this  utility  to 
engage  in  improper  actions. 

The  Commission  determines  that  the  arbitration  expenses 
KCP&L  has  incurred  in  defending  itself  for  its  imprudent  acts  are 
disallowed  from  KCP&L’s  cost  of  service  for  setting  rates. 

E.  Low  Income  Weatherization  Program 

A.  Shouid  KCP&L  and  GMO  continue  to  fund  their  iow- 
income  weatherization  programs  at  the  current  ieveis  of  funding? 

B.  if  so,  shouid  the  funds  continue  to  be  administered 
under  current  procedures  or  shouid  the  Commission  order  they  be 
deposited  into  an  account  with  the  Environmentai  improvement  and 
Energy  Resources  Authority  (EIERA)  to  be  administered  by  EiERA 
and  MDNR? 

Findings  of  Fact  - Low  income  Weatherization 

502.  Current  funding  by  KCP&L  and  GMO  for  low  income 
weatherization  programs  annually  is  $573,888  and  $150,000, 
respectively.®®® 

503.  KCP&L  has  spent  approximately  ninety-six  percent 
(96%)  of  the  budgeted  funds  for  its  existing  low-income  weatherization 

689 

program. 

504.  GMO  has  utilized  a much  lower  percentage  of  the  2007 
through  2010  budgeted  funds  for  weatherization.®  ° 

505.  Staff  recommended  that  KCP&L  and  GMO  be  required 


Ex.  KCP&L  210,  Staffs  COS  Report,  p.  143;  Ex.  GMO  210,  p.  156. 

®®®  Ex.  KCP&L  246,  Warren  Surrebuttal  at  p.  4;  Tr.  p.  3606. 

®®®  The  exact  number  is  contained  in  the  ‘‘Highly  Confidential”  Testimony  of  Henry  E. 
Warren  (HC),  Staff  Report,  Revenue  Requirement  Cost  of  Service.  Ex.  GMO  210,  p.154 
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to  continue  to  provide  annuai  funding  of  $573,888  and  $150,000, 
respectiveiy.  Staff  aiso  suggested  that  unspent  weatherization  funds 
shouid  be  piaced  into  an  account  with  EIERA.®®^ 

506.  The  Environmentai  Improvement  and  Energy  Resources 
Authority  (EIERA)  is  a program  affiiiated  with  MDNR.  EIERA  is  a 
separate  and  distinct  entity — a quasi-governmentai  agency--and  is  not  a 
party  to  these  cases.  EIERA  has  a much  broader  scope  and  mission 
than  just  administering  weatherization  funds  under  MDNR  guideiines. 
EIERA  is  “invoived  in  numerous  projects  and  programs  inciuding 
providing  bond  financing  for  environmentai  projects  such  as  water  and 
wastewater  treatment  faciiities,  energy  efficiency  ioans  and  other 
poiiution  controi  projects.  . . . EIERA  has  broad  statutory  authority  that 
goes  significantiy  beyond  managing  and  disbursing  federai  and  other 
weatherization  funding  for  MDNR.”®® 

507.  The  EIERA  program  has  recently  spent  a much  lower 
percentage  of  its  funds  than  KCP&L  for  weatherization  purposes.®®® 

508.  KCP&L  and  GMO  disagree  with  both  of  Staff  proposals. 

509.  The  Customer  Program  Advisory  Group  (CPAG) 
includes  Staff,  the  Office  of  the  Public  Counsel,  the  Missouri  Department 
of  Natural  Resources,  the  City  of  Kansas  City,  and  Praxair,  Inc.  The 
CPAG  has  tracked,  discussed,  and  overseen  the  implementation  and 
evaluation  of  KCP&L's  Low-Income  Weatherization  Program. ®®"^ 

510.  The  GMO  Advisory  Group  (GMOAG)  includes  Staff,  the 
Public  Counsel,  the  MDNR,  the  City  of  Kansas  City,  and  the  Sedalia 
Industrial  Energy  Users  Association.  The  GMOAG  has  tracked, 
discussed,  and  overseen  the  implementation  and  evaluation  of  GMO's 
Low-Income  Weatherization  Program.®®® 

511.  Prior  to  Staffs  proposal  in  this  proceeding,  MDNR  had 
not  been  approached  by  any  party  regarding  the  proposal  to  transfer 
funds  to  EIERA.  To  accommodate  Staffs  request,  EIEF^  would  have  to 
balance  resources  with  other  projects  they  are  involved  in,  and  consider 
whether  there  are  significant  design  differences  between  the  federal 


Ex.  KCP&L  246  and  Ex.  GMO  247,  Warren  Surrebuttal. 

692 

Ex.  GMO  603,  Bickford  Surrebuttal  at  p.  3. 

®®®  Tr.  p.  3608. 

694 

KCP&L-GMO  Low  Income  Weatherization  Program  Evaluation,  Opinion  Dynamics 
Corporation,  August,  2010. 

695 

KCP&L-GMO  Low  Income  Weatherization  Program  Evaluation,  Opinion  Dynamics 
Corporation,  August,  2010. 
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weatherization  programs  and  KCP&L’s  program.®®® 

512.  There  are  a number  of  administrative  burdens  for  MDNR 
and  EIERA  that  must  be  considered  in  order  to  piace  these  funds  in 
EIERA.  No  other  pubiic  utiiity--gas  or  eiectric--has  been  ordered  to 
deposit  weatherization  funds  with  EIERA;  in  every  other  case  it  has  been 
the  utiiity  that  requested  such  an  arrangement.  Furthermore,  payment 
of  funds  couid  not  be  effectuated  prior  to  execution  of  an  agreement  with 
EIERA,  which  in  aii  other  cases  has  taken  the  form  of  a Cooperation  and 
Funding  Agreement  entered  into  voiuntariiy  by  EIERA,  MDNR,  the 
Missouri  Pubiic  Service  Commission  and  the  pubiic  utiiity.®®^ 

513.  In  addition,  KCP&L  and  GMO  wouid  need  to  commit  to 
annuai  up-front  funding  for  iow-income  weatherization  programs  for  the 
Staffs  proposed  approach  to  be  workabie  and  the  additionai  burdens  to 
be  justified.®®® 

514.  The  benefits  of  piacing  these  funds  up-front  with  EIERA 
would  be  to  provide  a definite  amount  of  weatherization  funding  on  an 
up-front  basis,  and  provide  for  unspent  funds,  including  interest,  to  be 
available  to  local  weatherization  agencies  so  that  the  funds  remain 
available  for  the  purpose  for  which  they  are  dedicated,  especially  after 
American  Recovery  and  Reinvestment  Act  funds  are  expended.®®® 

515.  No  other  public  utility-gas  or  electric-has  been  ordered 
by  this  Commission  without  the  utility’s  consent  and  support  to  deposit 
weatherization  funds  with  EIERA.  In  even(  other  case  it  has  been  the 
utility  that  requested  such  an  arrangement.™ 

516.  Additionally,  Staff  is  recommending  that  the  Companies 
modify  their  direct  reimbursement  payment  method  to  the  weatherization 
agencies  from  monthly  to  annual.  To  implement  Staffs  recommendation 
would  be  harmful  to  the  Companies’  cash  flow  and  place  an  undue 
burden  on  the  Companies. 

517.  Staff  further  recommends  that  KCP&L  and  GMO  deposit 
into  an  EIERA  account  any  budgeted  money  that  has  not  been  disbursed 
at  the  end  of  each  fiscal  year  and  that  has  been  specifically  targeted  for 
the  Low  Income  Weatherization  Program  to  be  utilized  by  the  Community 


Ex.  KCP&L  605  and  Ex.  GMO  603,  Bickford  Surrebuttai  at  p.  3. 
®®^  Tr.  3605. 

®®®Ex.  KCP&L  605,  Bickford  Surrebuttai  at  p.  3. 
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Ex.  KCP&L  605  and  Ex.  GMO  603,  pp.  2-3. 

Tr.  3604-3605. 

Ex.  KCP&L  55  at  p.  3;  Ex.  GMO  33  at  pp.  12-13. 
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Action  agencies  or  other  iocai  agencies.  Additionaiiy,  any  funds  that 
have  not  been  spent  as  inciuded  in  KCP&L’s  reguiatory  pian  and  GMO’s 
2007  through  2010  budget  Staff  recommends  those  funds  shouid  be  put 
in  an  EIERA  account. 

518.  Staff  aiso  recommends  that  funds  expended  be  piaced 
in  the  DSM  reguiatory  asset  account  at  the  time  it  is  provided  to  the 
weatherization  agency  or  when  sent  to  EIERA. 

Conclusions  of  Law  - Low  Income  Weatherization 
53.  The  Commission  has  required  spending  by  other  utiiities 
when  the  amount  is  recovered  in  rates  as  an  expense.^ 

Decision  - Low  Income  Weatherization 
Two  issues  have  been  presented  to  the  Commission  for  decision 
with  regard  to  Low  Income  Weatherization  programs:  shouid  the 

Companies  be  required  to  continue  those  programs  and  at  the  current 
ievei  of  funding;  and  if  so,  how  shouid  those  funds  be  administered. 

Staff  recommended  that  KCP&L  and  GMO  be  required  to 
continue  to  provide  annuai  funding  for  iow  income  weatherization 
programs  in  the  amounts  of  $573,888  and  $150,000,  respectiveiy.^°® 
Staff  aiso  suggested  that  unspent  weatherization  funds  shouid  be  piaced 
into  an  account  with  the  Environmentai  Improvement  and  Energy 
Resources  Authority  (EIERA)  to  be  administered  by  EIERA  and  the 
Missouri  Department  of  Naturai  Resources  (MDNR).^°"* 

MDNR  agrees  that  the  Companies  shouid  continue  to  fund  their 
iow  income  weatherization  programs  at  the  current  funding  ieveis,  but 
recommends  against  Staffs  proposed  method  of  administration. 

The  Companies  contend  that  this  rate  case  is  not  the  proper 
forum  for  a decision  to  continue  the  current  funding  ieveis  for  iow  income 
weatherization.  KCP&L  and  GMO  argue  that  such  proposais  shouid  be 
first  vetted  with  the  advisory  groups.  The  companies  further  argue  that  a 
Commission  determination  of  the  recovery  mechanism  for  such 
programs  shouid  be  made  before  a decision  on  the  ievei  of 
weatherization  funding  is  made. 

This  rate  case  is  the  proper  forum  to  discuss  the  issue  of  the 


702 


In  the  Matter  of  Union  Electric  Company  d/b/a  AmerenUE  for  Authority  to 
File  Tariffs  Increasing  Rates  for  Electric  Service  Provided  to  Customers  in 
the  Company’s  Missouri  Service  Area,  Report  and  Order,  File  No.  ER-2008-0318, 
(issued  Jan.  27,  2009). 

™ Ex.  KCP&L  210,  Staffs  COS  Report,  p.  143;  Ex.  GMO  210,  p.  156. 
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Ex.  KCP&L  246  and  Ex.  GMO  247. 
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Low  Income  Weatherization  Program  funding.  The  CPAG  has  tracked, 
discussed,  and  overseen  the  impiementation  and  evaiuation  of  KCP&L's 
Low-Income  Weatherization  Program.  The  GMOAG  has  tracked, 
discussed,  and  overseen  the  impiementation  and  evaiuation  of  GMO's 
Low-Income  Weatherization  Program. However,  as  the  name  impiies, 
these  are  advisory  groups  for  impiementing  and  evaiuating  the  demand- 
side  programs.  The  advisory  groups  cannot  and  shouid  not  decide  the 
budget  for  iow-income  energy  efficiency  programs. 

The  Companies  argue  that  the  Commission  cannot  order 
spending  without  a cost  recovery  mechanism.  KCP&L  and  GMO 
suggest  it  would  be  unlawful  for  the  Commission  to  mandate  specific 
funding  for  low  income  weatherization  without  a mechanism  for  the 
Companies  to  recover  mandated  expenditures.  However,  Staffs 
recommendations  stem  from  programs  and  policies  that  KCP&L  and 
GMO  previously  set  in  place.  In  addition,  the  Commission  has  required 
spending  by  other  utiiities  when  the  amount  is  inciuded  in  the  case  as  an 
expense  as  it  wiii  be  in  this  instance.^®® 

Staff  requests  the  Commission  to  order  KCP&L  and  GMO  to 
deposit  iow  income  weatherization  funds  into  an  account  with  the 
Environmentai  Improvement  and  Energy  Resources  Authority  (EIERA)  to 
be  administered  by  EIERA  and  MDNR.  While  GMO  failed  to  fully  expend 
its  low  income  weatherization  funding  budgeted  during  the  regulatory 
plan,  and  recognizing  there  are  some  benefits  to  placing  utility 
weatherization  funds  into  an  EIERA  account,  placing  the  funds  with 
EIERA  is  not  appropriate  at  this  time.  There  may  be  significant  program 
design  differences  between  the  federal  low-income  weatherization 
program  and  the  companies’  current  low-income  weatherization 
programs  that  would  make  program  management  and  monitoring  more 
difficult  for  MDNR.  As  described  in  MDNR  witness  Bickford’s  testimony, 
there  are  a number  of  administrative  burdens  for  MDNR  and  EIERA  that 
must  be  considered  and  KCP&L  and  GMO  would  need  to  commit  to 
annual  up-front  funding  for  low-income  weatherization  programs  for  the 
Staffs  proposed  approach  to  be  workable  and  the  additional  burdens  to 
be  justified.  In  addition,  no  other  public  utility-gas  or  electric-has  been 
ordered  by  this  Commission  without  the  utility’s  consent  and  support  to 
deposit  weatherization  funds  with  EIERA.  In  every  other  case  it  has 
been  the  utility  that  requested  such  an  arrangement. 


Id. 

File  No.  ER-2008-0318. 


KANSAS  CITY  POWER  & LIGHT  COMPANY 


332 


20  Mo.  P.S.C.  3d 


Furthermore,  while  the  EIERA  is  affiliated  with  MDNR,  EIERA  is 
a separate  and  distinct  entity — a quasi-governmental  agency--and  is  not 
a party  to  these  cases.  EIERA  is  “involved  in  numerous  projects  and 
programs  including  providing  bond  financing  for  environmental  projects 
such  as  water  and  wastewater  treatment  facilities,  energy  efficiency 
loans  and  other  pollution  control  projects.  . . .EIERA  has  broad  statutory 
authority  that  goes  significantly  beyond  managing  and  disbursing  federal 
and  other  weatherization  funding  for  MDNR.”  The  Commission  also 
concludes  that  it  is  unreasonable  to  require  that  KCP&L  deposit  funds 
into  an  EIERA  account  until  the  advisory  groups  have  reviewed  and 
made  a recommendation  on  the  proposal. 

The  Commission  also  concludes  that  it  will  not  adopt  Staffs 
recommendation  that  the  Companies  be  required  to  modify  their  direct 
reimbursement  payment  method  to  the  weatherization  agencies  from 
monthly  to  annual.  The  Commission  concludes  that  this 
recommendation  would  be  harmful  to  the  Companies’  cash  flow  and 
place  an  undue  burden  on  the  Companies. 

The  Commission  determines  that  KCP&L  and  GMO  shall: 
continue  their  respective  low-income  weatherization  programs  at  their 
current  levels  of  funding;  continue  working  with  local  community  action 
agencies;  and  evaluate  transition  of  the  low  income  weatherization  funds 
to  the  EIERA  and  administration  of  the  programs  to  DNR  and  present 
that  evaluation  to  the  CPAG  or  GMOAG  for  consideration.  If  the  CPAG 
or  GMOAG  determines  that  MDNR  administration  of  funds  to  be 
provided  to  EIERA  is  appropriate,  a Cooperative  Funding  Agreement  will 
be  presented  to  the  Commission,  consistent  with  the  method  of  funding 
other  utility  weatherization  programs. 

THE  COMMISSION  ORDERS  THAT: 

1.  The  seven  Nonunanimous  Stipulations  and  Agreements 
referenced  in  this  Report  and  Order  are  approved,  and  the  signatories 
thereto  are  ordered  to  comply  with  those  Nonunanimous  Stipulations  and 
Agreements.. 

2.  The  proposed  tariff  sheets  filed  by  Kansas  City  Power  & 
Light  Company  on  June  4,  2010,  Tariff  No.  JE-201 0-0692,  are  rejected. 

3.  Kansas  City  Power  & Light  Company  shall  file  tariffs  that 
comport  with  this  Report  and  Order  no  later  than  April  1 8,  201 1 . 

4.  The  Staff  of  the  Commission  shall  file  a recommendation 
regarding  the  tariffs  ordered  in  paragraph  3 no  later  than  April  22,  2011. 


707 


Ex.  GMO  603,  p.  3. 


KANSAS  CITY  POWER  & LIGHT  COMPANY 


20  Mo.  P.S.C.  3d 


333 


Any  party  that  wishes  to  object  to  the  tariffs  ordered  in  paragraph  3 shaii 
do  so  no  iater  than  Aprii  22,  201 1 . 

5.  Staffs  March  18,  201 1 objection  to  Kansas  City  Power  & 
Light’s  iate-fiied  exhibit  is  overruied,  and  the  exhibit  is  admitted  into 
evidence  as  KCP&L  Exhibit  127. 

6.  The  iate-fiied  exhibit  fiied  on  March  2,  2011  by  Kansas 
City  Power  & Light  is  admitted  into  evidence  as  KCP&L  Exhibit  128. 

7.  Aii  pending  motions  and  other  requests  for  reiief  not 
granted  are  denied. 

8.  This  Report  and  Order  shaii  become  effective  on  Aprii 

22,  2011. 

Gunn,  Chm.,  concurs; 

Ciayton,  Davis,  and  Jarrett,  CC.,  concur, 
each  with  a separate  concurring  opinion 
to  foiiow; 

Kenney,  CC.,  concurs;  separate  concurring 
opinion  may  foiiow; 

and  certify  compiiance  with  the  provisions 
of  Section  536.080,  RSMo. 

Dated  at  Jefferson  City,  Missouri, 
on  this  12’^  day  of  Aprii,  2011. 

'NOTE:  See  pages  111,  142,  186  and  328  for  other  orders  in  this  case. 

'NOTE:  At  the  time  of  pubiication,  no  opinions  of  Commissioners  Ciayton,  Davis  and 
Kenney  have  been  fiied. 


CONCURRING  OPINION  OF  COMMISSIONER  TERRY  M.  JARRETT 
IN  THE  REPORT  AND  ORDER 

I beiieve  that  the  finai  Report  and  Order  in  totai  aiiows  for  just 
and  reasonabie  rates  and  the  deiivery  of  safe,  adequate  and  reiiabie 
service  whiie  aiso  providing  an  opportunity  to  earn  a fair  rate  of  return  for 
the  sharehoider.  However,  there  are  three  issues  that  I wish  to  address 
in  my  concurrence;  (1)  rate  case  expense,  specificaiiy  attorney’s  fees  (2) 
Demand  Side  Management  (“DSM”),  and  (3)  Low  Income 
Weatherization. 

Rate  Case  Expense  - Attorneys  Fees 

In  this  case,  neariy  aii  of  the  rate  case  expenses  were  aiiowed.  I 
agree  with  how  rate  case  expenses  were  bandied  in  this  case.  My 
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concern  is  that,  in  this  case,  and  in  other  prior  Commission  cases,  some 
Commissioners  suggested  that  utiiity  sharehoiders  shouid  share  in  rate 
case  expense  because  sharehoiders  benefit  from  rate  case  expense.  In 
this  case,  at  ieast  one  party  argued  that  a rate  increase  tariff  fiiing  aiiows 
the  utiiity  the  opportunity  to  argue  for  a higher  return  on  equity  as  weii  as 
the  recovery  of  imprudent  or  unreasonabie  costs. 

What  these  arguments  faii  to  recognize  is  that  both  sharehoiders 
and  ratepayers  benefit  from  aii  kinds  of  spending  by  the  utiiity. 
Ratepayers  receive  many  benefits  from  expenses  that  are  born  soieiy  by 
the  ratepayers  (for  exampie,  executive  bonus  programs  used  to  retain 
exceiient  managers  typicaiiy  are  not  inciuded  in  rate  base).  Shouid  this 
Commission  require  the  ratepayers  to  pay  a share  of  those  expenses 
because  they  receive  the  benefit  of  a properiy  managed  utiiity?  I do  not 
think  any  ratepayer  advocate  wouid  argue  for  that.  Rate  case  expense  is 
a necessary  cost  of  doing  business  because  utiiities  have  a iegai 
obiigation  to  provide  safe,  adequate  and  reiiabie  service  to  ratepayers, 
and  that  meeting  that  obiigation  may  oniy  be  achieved  through  the  rate 
making  process.  When  their  costs  rise,  the  utiiities’  oniy  recourse  is  to 
come  to  the  Commission  and  ask  for  a rate  increase  to  recover  those 
additionai  costs.  Routineiy  Staff  and  other  parties  vigorousiy  oppose 
such  increases.  Utiiities  must  hire  iawyers  and  experts  to  prove  their 
case  because  utiiities  have  the  burden  of  proof.  It  has  been  my 
experience  that  utiiities  rareiy,  if  ever,  receive  everything  they  ask  for. 

In  a cost  based  regulatory  system,  like  we  have  here  in  Missouri, 
recovery  of  prudently  incurred  costs  by  the  utility  ensures  a balance  of 
the  regulatory  paradigm.  Singling  out  a cost  for  different  rate  treatment, 
where  the  same  rationale  for  different  treatment  could  be  applied  to  any 
other  cost,  risks  disincentivizing  utilities  to  meet  their  statutory 
obligations.  Because  the  rate  increase  proceeding  is  the  only  mechanism 
available  to  the  utility  for  meeting  its  regulatory  obligations,  I believe  it  is 
inappropriate,  in  a cost  based  regulatory  system,  to  disallow  any 
prudently  incurred  rate  case  expenses.^ 


' I should  note  that  I supported  the  Commission’s  Order  to  open  an  investigatory  docket  to 
iook  at  this  issue  (Case  No.  AW-201 1-0330).  Whiie  i am  open  to  receiving  the  result  of  the 
investigation,  I am  mindful  that  if  this  Commission  were  to  decide  that  shareholders  should 
not  recover  all  prudently  incurred  rate  case  expenses,  this  Commission  wouid  be  virtually 
alone  in  advancing  this  novel  theory.  I am  also  concerned  that  denying  a utility  the  right  to 
recover  prudently  incurred  costs  in  a cost-based  regulatory  system  like  Missouri’s  would  be 
confiscatory  and  thus  unconstitutional. 
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Demand  Side  Management  (DSM)  Programs 

In  2009  the  Missouri  Legisiature  passed  Senate  Biii  376,  the 
“Missouri  Efficiency  Investment  Act”  (“MEEIA”)  which  became  iaw  on 
August  28,  2009.  The  iaw  makes  ciear  the  poiicy  of  this  state  with  regard 
to  demand-side  investments  which  is  that  they  be  valued  equai  to 
traditionai  investments  in  suppiy  and  deiivery  infrastructure  and  that  a 
utiiity  be  aiiowed  recovery  of  aii  reasonabie  and  prudent  costs  of 
deiivering  cost-effective  demand-side  programs.  Section  393.1075.3 
RSMo  Cum.  Supp.  2009.  This  poiicy  statement,  made  by  the  Missouri 
Legisiature,  does  not  set  a requirement  that  a utiiity  have  demand  side 
investments,  rather  it  sets  forth  the  manner  in  which  those  voluntary 
/nvesfmenfs  wiii  be  treated  for  vaiuation  purposes.^ 

The  Commission’s  Integrated  Resource  Planning  (“IRP”)  Rule 
also  does  not  mandate  or  require  any  particular  demand  side  investment 
by  a utility;  rather,  the  IRP  serves  as  a guide  for  future  generation 
planning,  and  allows  for  flexibility  on  the  part  of  the  utility.  Both  MEEIA 
and  the  IRP  maintain  separation  between  the  regulator,  the  legislature 
and  the  utility  in  the  management  of  the  utility,  ensuring  that  neither  the 
law  nor  the  Commission’s  rules  encroach  on  the  province  of  the  utilities’ 
management. 

This  Order’s  proscription  of  a DSM  program  is  a far  cry  from 
DSM  being  a balanced  proposition  as  is  described  in  the  Report  and 
Order. ^ The  apparent  concern  about  DSM  was  three  fold;  (1)  how  to 
treat  the  current  DSM  program,  (2)  how  to  handle  any  DSM  program  that 
arises  between  the  completion  of  the  Regulatory  Plan  and  the  effective 
date  of  rules  under  MEEIA  (“Bridge”)  and  (3)  treatment  for  DSM  after 
MEEIA  rules  are  effective. 

The  resolution  of  the  Bridge  in  the  Order  is  the  issue  that  is  of 
the  most  concern  to  me.  The  Order  mandates  that  KCP&L  and  GMO 
spend  an  amount  commensurate  with  the  amounts  it  has  previously 
spent  in  the  DSM  programs  in  the  2005  Agreement  (KCP&L  only),  and  in 
its  last  adopted  preferred  resource  plan  (both  KCP&L  and  GMO).  The 
General  Assembly  did  not  make  DSM  mandatory,  but  rather  MEEIA  sets 
out  the  mechanism  for  determining  the  value  associated  with  DSM  and 


^ Report  and  Order,  pg.  90;  “The  Commission  concludes  that  the  continuance  of  the  DSM 
programs  is  in  the  public  interest  as  shown  by  the  customer  participation  and  clear  policies 
of  this  state  to  encourage  DSM  programs.”  (Emphasis  added). 

^ Witness  Rush,  Tr.  3565,  Ins.  15-18;  “So  we're  - what  happens  is,  we  are  in  a paradigm 
where  we're  trying  to  do  something  which  we  think  is  right,  but  essentially  we're  hurting  our 
shareholders  for  every  dollar  we  spend.”  (Emphasis  added). 
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the  allowable  recovery.  Therefore,  in  this  Order,  the  Commission  has 
done  what  MEEIA  does  not  do,  which  is  to  mandate  participation  in 
DSM.  Because  I support  MEEIA,  I am  concerned  that  the  Order  purports 
to  solve  a problem  - the  Bridge  period  - by  mandating  DSM  spending. 
This  is  a solution  in  search  of  a problem.  KCP&L’s  voluntary  decision  to 
participate  in  DSM  programs  is  not  a problem  this  Commission  should  be 
concerned  with  resolving.  That  is  a decision  that  should  be  left  to  the 
management  of  the  utility. 

Low-Income  Weatherization  Programs 

The  Commission  orders  KCP&L  and  GMO  to  make  specific 
dollar  contributions  for  low  income  weatherization  programs.  My  opinion 
here  is  similar  to  my  Concurring  Opinion  in  ER-2008-0318  regarding  the 
Hot  Weather  Safety  Program.  I do  support  programs  such  as  low  income 
weatherization,  and  believe  these  programs  serve  an  important  function 
provided  that  the  program  includes  a tracking  mechanism  or  some  other 
methodology  for  recovery  of  the  costs  associated  with  it.  I fully  support 
the  need  to  consider  options  protecting  low-income  ratepayers,  but 
without  a linked  cost  recovery  mechanism,  such  programs  may  not  be 
efficient  or  meet  the  goals  of  the  programs.  Utilities  might  be  more 
inclined  to  vigorously  embrace  and  fund  programs  such  as  low-income 
weatherization  if  the  Commission  would  ensure  that  costs  incurred  in 
those  programs  are  recovered  in  a timely  manner.  To  order  a utility  to 
fund  such  programs  without  these  assurances  is  nothing  more  than 
forcing  the  Commission’s  social  policy  choices  on  the  utilities 
shareholders  by  choosing  how  their  money  should  be  spent,  a position  I 
believe  is  inappropriate. 

There  is  a balance  that  regulators  can  achieve  in  administering 
low-income  programs,  and  that  balance  must  not  ignore  the  rights  of  the 
shareholders  and  ratepayers  at  the  expense  of  the  program’s 
beneficiaries. 

Conclusion 

The  Report  and  Order  represents  an  enormous  undertaking  as 
this  case  not  only  embodied  a rate  increase  request,  but  it  also  included 
the  addition  of  new  plant  into  service.  The  latan  II  plant  should  provide 
benefits  to  KCPL’s  ratepayers  for  many  years  to  come.  In  a day  and  age 
where  coal  is  a four  letter  word,  the  development,  building  and  placing 
into  service  of  a coal  fired  power  plant  is  an  achievement  worth  noting. 

In  all  respects  I reaffirm  my  support  for  the  Report  and  Order  in 
this  case. 
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In  the  Matter  of  a Voluntary  Docket  to  Study  the  Benefits  of  and  to 
Encourage  Utilities’  Efforts  to  Procure  Goods  and  Services  from 
Diverse  Suppliers 


File  No.  AO-201 1-0332 
Decided  April  12,  2011 

Public  Utilities  §19.  This  file  is  established  as  a repository  for  documents  and  comments 
regarding  Missouri’s  regulated  utilities’  procurement  of  goods  and  services  from  diverse 
suppliers. 


ORDER  OPENING  REPOSITORY  FILE 


Missouri's  reguiated,  investor-owned  utiiities  provide  essentiai 
services  throughout  the  state  to  the  majority  of  Missouri's  citizens.  The 
customers  that  receive  these  essentiai  services  are  a diverse  group  of 
citizens,  inciuding  women,  minorities,  smaii  businesses  and  others  that 
may  be  overiooked  when  utiiities  seek  out  vendors  and  contractors. 

The  Missouri  Pubiic  Service  Commission  is  interested  in 
gathering  information  concerning  the  benefits  Missouri’s  reguiated 
utiiities  might  reap,  and  the  concerns  they  might  face,  when  seeking  to 
procure  goods  and  services  from  diverse  suppiiers.  Toward  this  end,  the 
Commission  is  opening  this  fiie  to  receive  information  and  documents 
from  potentiaiiy  interested  entities. 

Aithough  not  exhaustive,  the  Commission  notes  that  the 
foiiowing  considerations  may  aid  in  understanding  efforts  with  regard  to 
utiiities  seeking  to  procure  goods  and  services  from  diverse  suppiiers: 

• How  shouid  "diverse  suppiiers"  be  defined; 

• What  goods  and  services  do  utiiities  procure  from  outside 
suppiiers; 

• Who  are  the  diverse  suppiiers  in  the  state  of  Missouri  that 
couid  serve  Missouri’s  utiiities; 

• Which  utiiities  aiready  have  suppiier  diversity  programs  in 
piace; 

• Among  those  utiiities  that  have  a suppiier  diversity  programs 
in  piace,  how  is  success  measured; 

• What  incentives  might  encourage  utiiities  to  procure  goods 
and  services  from  diverse  suppiiers; 

• What  barriers  exist  that  might  discourage  utiiities  from 
procuring  goods  and  services  from  diverse  suppiiers; 
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What  barriers  exist  for  diverse  suppiiers  seeking  to  work  with 
reguiated  utiiities; 

How  do  utiiities  currentiy  seek  vendors  and  do  current 
seiection  methods  tend  to  create  barriers  for  diverse 
suppiiers; 

Are  there  "best  practices"  that  can  be  adopted  to  faciiitate 
and  encourage  procurement  of  services  from  diverse 
suppiiers. 

This  fiie  shaii  serve  as  a repository  for  documents  and 
comments.  Any  person  or  entity  with  an  interest  in  this  matter  may  view 
documents  and  may  submit  comments  or  documents  without  counsei. 
Accordingiy,  intervention  requests  are  unnecessary. 

The  pubiic  is  weicome  to  submit  comments  by  forwarding 
eiectronic  communications  through  the  eiectronic  and  information  system 
(EFIS)  or  by  maiiing  documents  or  written  comments.  Eiectronic 
comments  and  information  wiii  be  submitted  at  the  Commission’s 
website  at  http://www.psc.mo.qov.  (Ciick  on  the  EFIS/Case  fiiings  on  the 
ieft  side  of  the  page.  Scroii  down  and  ciick  on  the  pubiic  comments  iink. 
Piease  refer  to  this  fiie  number.)  Maii  wiii  be  sent  to:  Secretary,  Missouri 
Pubiic  Service  Commission,  P.O.  Box  360,  Jefferson  City,  Missouri 
65102  and  shouid  aiso  reference  this  fiie  number. 

A date  for  the  fiiing  of  documents  and  comments  is  set  out 
beiow,  in  the  ordered  paragraphs.  At  some  point  in  the  near  future,  the 
Commission  wiii  hoid  discussions.  The  ordered  fiiing  date  is  therefore 
set  to  faciiitate  progress  toward  that  discussion  and  is  not  a date  to 
prohibit  fiiings  made  thereafter. 

The  Commission  wiii  direct  the  Data  Center  of  the  Commission 
to  send  this  order  to  aii  utiiities  in  the  State  of  Missouri.  Additionaiiy,  the 
Commission  wiii  direct  the  Pubiic  Information  Cffice  to  make  notice  of 
this  order  avaiiabie  to  aii  members  of  the  Generai  Assembiy  and  the 
media.  Finaiiy,  the  Commission  wiii  direct  the  Data  Center  to  notify  aii 
entities  inciuded  on  the  attached  service  iist. 

THE  COMMISSION  ORDERS  THAT: 

1 . This  fiie  is  estabiished  as  a repository  for  documents  and 
comments  regarding  Missouri’s  reguiated  utiiities’  procurement  of  goods 
and  services  from  diverse  suppiiers. 

2.  Documents  and  Comments  shaii  be  fiied  in  this  case  by 
May  13,  2010. 

3.  The  Data  Center  and  Pubiic  Information  Cffice  of  the 
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Commission  shaii  send  notice  as  set  out  in  the  body  of  this  order. 

4.  This  order  shaii  become  effective  upon  issuance. 

Gunn,  Chm.,  Ciayton,  Jarrett, 
and  Kenney,  CC.,  concur. 

Davis,  C.,  concurs,  with  separate 
concurring  opinion  to  foiiow. 

Jones,  Senior  Reguiatory  Law  Judge 

'NOTE:  At  the  time  of  publication,  no  opinion  of  Commissioner  Davis  has  been  filed. 


In  the  Matter  of  the  Application  of  Kansas  City  Power  & Light 
Company  or  Approval  to  Make  Certain  Changes  in  its  Charges  for 
Electric  Service  to  Continue  the  Implementation  of  Its  Regulatory 
Plan 


File  No.  ER-201 0-0355 
Decided  April  19,  2011 

Evidence,  Practice  And  Procedure  §24.  Because  no  party  adequately  supported 
KCP&L’s  number  for  fuel  expense  as  filed  in  its  true-up  testimony,  the  Commission  found 
that  KCP&L’s  true-up  testimony  on  the  dollar  amount  was  less  reliable  than  the  dollar 
amount  presented  by  Staff. 


ORDER  OF  CLARIFICATION 


On  April  12,  2011,  the  Commission  issued  its  Report  and  Order. 
Staff  filed  a motion  for  clarification  regarding  fuel  expense  on  April  13, 
201 1 . The  time  for  responses  to  the  motion  was  shortened  and 
responses  were  received  from  Kansas  City  Power  & Light  Company 
(KCP&L)  and  jointly  from  the  Office  of  the  Public  Counsel  (OPC)  and  the 
Midwest  Energy  Users’  Association  (MEUA). 

Staffs  motion  states  that  it  believes  the  Commission’s  order  has 
an  inconsistency  when  it  states  regarding  fuel  expense  on  page  146-150 
of  its  Report  and  Order  that  “the  March  2,  2011  reconciliation  numbers 
shall  be  used  for  determination  of  revenue  requirement  on  this  issue” 
and  then  further  concludes  that  spot  market  purchased  power  prices 
shall  be  determined  by  using  KCP&L’s  MIDAS™  model.  OPC  and 
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MEUA  responded  that  they  also  believe  the  Commission  should  clarify 
the  Report  and  Order  regarding  this  and  the  other  fuel  sub  issues. 
KCP&L  responded  that  the  Report  and  Order  need  not  be  clarified 
because  the: 

Commission  did  not  state  that  fuel  expense  should  be 
re-calculated  based  on  the  fuel  issues  addressed  in  the 
Report  and  Order.  As  the  Commission  pointed  out  on  p. 

148  of  the  Report  and  Order,  there  were  scores  of 
differences  between  the  Staff  and  KCP&L,  going  both 
ways  and  including  the  fuel  issues  addressed  in  the 
Report  and  Order  as  well  as  many  fuel  differences  not 
identified  as  issues  in  this  case.  As  a result,  the 
Commission  determined  that  Staffs  fuel  expense  taken 
as  a whole  and  as  reflected  on  the  March  2 
reconciliation  was  appropriate,  without  modification.^ 

The  Commission  determines  that  its  Report  and  Order  should  be 
clarified. 

The  MIDAS™  model,  for  which  KCP&L  argued,  is  a superior 
model  for  determining  spot  market  prices  in  many  instances.  During  this 
case,  however,  no  party  adequately  supported  using  KCP&L’s  number 
for  fuel  expense  as  filed  in  its  true-up  testimony.  The  true-up  testimony 
itself  indicates  that  the  true-up  number  provided  is  not  KCP&L’s  final 
number  and  once  the  March  2 reconciliation  was  filed  KCP&L 
abandoned  that  figure  in  favor  of  the  Staff’s  presentation.  Therefore,  the 
Commission  found  KCP&L’s  true-up  testimony  on  this  dollar  amount  to 
be  less  reliable  that  the  number  presented  by  Staff  for  this  line  item. 

Staffs  number  is  adequately  supported  with  its  audit  findings  and 
its  testimony  and  even  though  the  Commission  favors  KCP&L’s 
methodology,  the  Commission  did  not  adopt  that  methodology  with 
regard  to  the  fuel  expense  dollar  amount.  The  Commission  will  clarify  its 
Report  and  Order  adding  a Finding  of  Fact  to  the  Fuel  and  Purchased 
Power  section  stating:  “Because  KCP&L  abandoned  its  true-up 

testimony  position  on  fuel  expense  and  adopted  Staffs  fuel  expense 
amount,  the  Commission  finds  Staff’s  methodology  to  be  more  reliable 
for  determining  the  fuel  expense.”  In  addition,  the  Commission  will  make 
the  following  changes  to  its  “Decision  - Fuel  and  Purchased  Power 
Expense”  section: 


Kansas  City  Power  & Light  Company’s  Response  to  Statfs  Motion  for  Clarification,  (filed 
April  14,  2011)  pp.  1-2. 


KANSAS  CITY  POWER  & LIGHT  COMPANY 


20  Mo.  P.S.C.  3d 


341 


• On  page  146.  The  sentence  “The  Commission  adopts 
this  method  of  determining  naturai  gas  costs.”  is 
deieted. 

• On  page  150  of  the  Report  and  order.  The  iast  two 
paragraphs  of  that  section  wiii  now  read: 

The  Commission  must  set  the  ievei  of  fuei 
expense  and  purchased  power  expense  for  the 
Companies  in  this  case,  and  determines  that  it  shouid 
it  prefers  to  use  the  greatest  amount  of  information 
avaiiabie  to  set  spot  market  prices  for  determining  that 
expense.  Given  the  muititude  of  variabies  that  affect 
eiectricity  prices,  the  Commission  accepts  the 
MIDAS™  model  is  as  superior  in  many  instances 
because  it  considers  a vast  amount  of  information, 
both  historical  and  projected. 

Staff  wants  only  historical  data  from  the 
Companies  to  be  considered  arguing  that  use  of  the 
traditional  historical  test  year  prevents  the  Commission 
from  relying  upon  forecasted  data.  To  the  contrary, 
the  Commission  is  afforded  considerable  discretion  in 
setting  rates,  and  in  this  instance  determines  that  the 
utilization  of  a nationally  recognized  tool  like  the 
MIDAS™  model  is  appropriate  in  many  instances  to 
determine  spot  market  prices.^  In  this  case,  however, 
because  the  Companies  have  abandoned  their  model 
in  favor  of  the  Staff’s  numbers,  which  are  supported  by 
reliable  historical  data  providing  greater  certainty  and 
producing  a just  and  reasonable  result,  the 
Commission  concludes  that  the  fuel  expense  amount 
on  Staff’s  March  2 reconciliation  shall  be  used  to 
determine  revenue  requirement. 

With  regard  to  any  perceived  inconsistency,  the  Commission 
clarifies  its  Report  and  Order  as  stated  above. 


2 

The  underlined  text  is  to  be  added  while  the  strike-through  text  will  be  deleted  from  the 
Report  and  Order. 
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THE  COMMISSION  ORDERS  THAT: 

1 . Staff’s  Motion  for  Clarification  and  Response  to  Order 
Directing  Filing  filed  on  April  13,  2011,  is  granted  to  the  extent  set  out 
above. 

2.  This  order  shall  become  effective  on  April  22,  201 1 . 


Gunn,  Chm.,  Clayton,  Davis, 

Jarrett,  and  Kenney,  CC.,  concur. 

Dippell,  Deputy  Chief  Regulatory  Law  Judge 

'NOTE:  See  pages  111,  142,  186  and  189  for  other  orders  in  this  case. 


In  the  Matter  of,  Utility  Workers  Union  of  America,  Local  335,  and 
Missouri-American  Water  Company 

File  No.  WC-2011-0291 
Decided  April  19,  2011 

WATER  §27.  The  Commission  granted  union’s  request  to  make  Missouri-American  Water 
Company’s  officer  saiaries  pubiic  information  to  be  published  in  its  2009  Annual  Report. 
The  Commission  reasoned  that  the  public  interest  would  be  served  by  requiring  disclosure 
of  the  salaries,  given  the  utility’s  monopoly  status.  This  was  true  even  though  the  utility  had 
previously  provided  all  requested  information  in  its  2009  Annual  Report  and  had  committed 
no  violation. 

ORDER  REGARDING  REQUEST  FOR  DISCLOSURE  PURSUANT 
TO  COMMISSION  RULE  4 CSR  240-3.640(5) 

Local  335’s  Request 

On  March  17,  201 1 , Utility  Workers  Union  of  America,  Local  335 
(“Local  335”),  filed  pleading  captioned  “Complaint”  with  the  Commission 
regarding  Missouri-American  Water  Company’s  (“MAWC”)  2009  Annual 
Report.  Local  335  objects  to  MAWC  designating  the  salaries  of  its 
officers  as  being  “nonpublic.” 

Commission  Rule  4 CSR  240-3.640(5)^  provides: 


Commission  Rule  4 CSR  240-3.640  outlines  the  annual  report  submission  requirements 
for  water  utilities. 
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If  an  entity  asserts  that  any  of  the  information  contained 
in  the  nonpubiic  version  of  the  annuai  report  shouid  be 
made  avaiiabie  to  the  pubiic,  then  that  entity  must  fiie  a 
pieading  with  the  commission  requesting  an  order  to 
make  the  information  avaiiabie  to  the  pubiic,  and  shaii 
serve  a copy  of  the  pieading  on  the  utiiity  affected  by  the 
request.  The  pieading  must  expiain  how  the  pubiic 
interest  is  better  served  by  disciosure  of  the  information 
than  the  reason  provided  by  the  utiiity  justifying  why  the 
information  shouid  be  kept  under  seai.  The  utiiity 
affected  by  the  request  may  fiie  a response  to  a pieading 
fiied  under  these  provisions  within  fifteen  (15)  days  after 
the  fiiing  of  such  a pieading.  Within  five  (5)  business 
days  after  the  due  date  for  the  fiiing  of  the  utiiity’s 
response  to  a request  fiied  under  these  provisions,  the 
generai  counsei  by  fiiing  of  a pieading  wiii  make  a 
recommendation  to  the  commission  advising  whether 
the  request  shouid  be  granted. 

Locai  335  ciaims  that  disciosure  of  the  saiaries  of  MAWC’s  officers  is  in 
the  pubiic  interest,  and  because  of  the  highiy  reguiated  nature  of  the 
water  industry,  the  pubiic  has  a right  to  know  the  compensation  paid  to 
MAWC’s  officers. 

MAWC’s  Response 

On  Aprii  1 , 201 1 , MAWC  responded.  MAWC  points  out  that  it 
fiied  its  2009  Annuai  Report  on  Aprii  15,  2010,  and  provided  aii 
information  requested  by  the  Commission.  Among  other  things,  the 
annuai  report  requested  the  name,  titie,  office  address  and  saiary  of 
each  MAWC  officer  whose  annuai  saiary  is  $50,000  or  more.  The  titie 
and  names  of  MAWC’s  seventeen  corporate  officers  (president,  vice 
presidents,  and  the  assistant  secretaries,  treasurers  and  comptroiiers) 
were  provided  in  the  pubiic  document.  However,  in  accordance  with 
Commission  Ruie  4 CSR  240-3.640,  MAWC  identified  the  saiary 
information  as  nonpubiic.^  On  August  27,  2010,  the  Commission  Staff 
sent  correspondence  to  MAWC  indicating  the  annuai  report  fiiing 
requirements  had  been  satisfied  and  that  no  further  response  was 


2 

Commission  Rule  4 CSR  240-3.640(4),  provides  in  pertinent  part:  "If  a water  utility  subject 
to  this  rule  considers  the  information  requested  on  the  annual  report  form  to  be  nonpublic 
information,  it  must  submit  both  a fully  completed  version  to  be  kept  under  seal  and  a 
redacted  public  version  that  clearly  informs  the  reader  that  the  redacted  information  has 
been  submitted  as  nonpublic  information  to  be  kept  under  seal.” 
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necessary. 

According  to  MAWC,  Local  335’s  argument  is  directly  contrary  to 
the  Missouri  statutes.  MAWC  cites  Section  386.480,  RSMo  2000,  which 
creates  the  opposite  presumption  - that  is,  that  information  provided  by  a 
public  utility  should  not  be  open  to  public  inspection  and  not  be  made 
public,  unless  certain  exceptions  exist.  MAWC  believes  that  since  the 
information  is  provided  to  the  Commission  and  its  Staff  as  a part  of  the 
annual  report  filing,  public  disclosure  is  not  necessary  because  the 
persons  and  entities  responsible  for  regulating  MAWC  already  have 
access  to  this  information.  MAWC’s  financial  information  is  provided  in 
even  greater  detail  in  the  course  of  MAWC’s  general  rate  cases,  where 
the  setting  of  just  and  reasonable  rates  is  at  issue.  The  Commission,  its 
Staff  and  the  Office  of  the  Public  Counsel  have  always  had,  and  continue 
to  have,  access  to  this  specific  salary  information  for  purposes  relevant 
to  the  regulation  of  MAWC. 

MAWC  also  argues  that  the  Commission  has  already  determined 
that  the  public  interest  is  served  by  protecting  this  information. 
Commission  Rule  4 CSR  240-2. 135(1)(B)  provides,  in  part,  that  “highly 
confidential”  information  includes  “employee-sensitive  personnel 
information.”  No  information  is  more  employee  sensitive  than  the 
employee  salaries  sought  by  Local  335’s  request,  MAWC  argues. 
MAWC  believes  release  of  this  information  would  be  contrary  to  this 
general  policy  determination  that  the  Commission  made  previously. 

Staff  Counsel’s  Recommendation 

On  April  6,  2011,  Staff  Counsel  filed  its  recommendation.®  Staff 
Counsel  recommends  that  the  request  for  declassification  be  granted, 
because  it  believes  the  public  interest  in  disclosing  the  information  in 
question  outweighs  any  possible  private  interest  in  keeping  it 
confidential.  According  to  Staff  Counsel,  MAWC  is  the  monopoly 
provider  of  a necessity  of  life  to  its  ratepayers,  and  therefore  the  public 
has  a right  to  access  such  information  as  may  be  necessary  to 
understand  exactly  what  is  included  in  the  “just  and  reasonable”  rates  for 
this  service.  Executive  compensation  is  necessarily  a matter  of  abiding 
and  legitimate  public  concern,  particularly  as  rising  costs  make  utility 
service  increasingly  less  affordable  to  a segment  of  the  public.  The 
state,  which  exists  to  serve  and  protect  its  citizens,  has  granted  and 
sustains  the  monopoly  enjoyed  by  MAWC  and,  moreover,  sets  the  rates 


^ On  March  21 , 201 1 , the  General  Counsel  delegated  the  duty  to  provide  the  requested 
recommendation  to  the  Chief  Staff  Counsei. 


MISSOURI-AMERICAN  WATER  COMPANY 


20  Mo.  P.S.C.  3d 


345 


for  its  services.  Consequentiy,  according  to  Staff  Counsei,  withhoiding 
the  information  from  the  pubiic  can  oniy  resuit  in  an  erosion  of  pubiic 
trust. 

MAWC’s  Reply 

On  Aprii  13,  2011,  MAWC  fiied  a repiy  to  Staffs 

recommendation.  MAWC  asserts  that  Staff  is  unabie  to  identify  a basis 
for  its  aiieged  “pubiic  interest,”  beyond  the  basic  statement  that  MAWC  is 
a reguiated  pubiic  utiiity.  MAWC  aiso  does  not  beiieve  that  making  the 
saiary  information  pubiic  wiii  serve  Staffs  stated  purpose  of 
understanding  what  is  inciuded  in  the  just  and  reasonabie  rates,  because 
rate  cases  are  based  on  a historicai  test  year  that  may  or  may  not  be 
match  a caiendar  year,  because  adjustments  to  the  historicai  figures  are 
frequentiy  made  by  Staff,  and  because  saiaries  change  over  time. 
Consequentiy,  the  saiaries  reported  in  MAWC’s  2009  Annuai  Report, 
according  to  MAWC,  are  aimost  certainiy  not  exactiy  what  is  inciuded  in 
the  “just  and  reasonabie  rates”  and  not  even  the  same  exact  information 
that  was  examined  by  the  parties  invoived  in  setting  those  rates. 

MAWC  further  asserts  that  if  a party  wants  to  find  out  what 
saiaries  are  examined  for  the  purpose  of  setting  rates,  this  can  be  done 
within  the  context  of  a rate  case  and  Locai  335,  being  a party  to  MAWC’s 
rate  cases,  has  had  the  opportunity  to  request  and  examine,  aibeit 
subject  to  the  Commission’s  confidentiaiity  ruie,  the  requested  saiary 
information.  MAWC  states  there  is  no  “withhoiding”  of  information  and 
there  can  be  no  erosion  of  pubiic  trust  as  Staff  has  ciaimed. 

MAWC  aiso  chaiienges  Staffs  suggestion  that  the  requested 
information  shouid  be  provided  to  the  pubiic  because  the  state  “has 
granted  and  sustains  the  monopoiy  enjoyed  by  MAWC”.  MAWC  ciaims  it 
has  been  found  previousiy  that  a certificate  does  not  provide  an 
exciusive  right  to  serve. 

Finaiiy,  MAWC  beiieves  that  maintaining  the  confidentiaiity  of 
this  saiary  information  wiii  protect  from  pubiic  disciosure  personai  and 
sensitive  information  that  is  specific  to  individuai  empioyees  and  might 
be  used  to  harass  or  embarrass  those  empioyees.  And,  maintaining  the 
subject  information  as  nonpubiic  is  consistent  with  the  poiicy  found  in 
both  Missouri  statutes  and  the  Commission’s  ruies. 

Decision 

The  Commission  notes  that  whiie  Locai  335  captioned  its 
request  as  being  a compiaint,  it  has  aiieged  no  vioiation  of  any  statute, 
reguiation  or  tariff  provision.  Consequentiy,  the  Commission’s  decision 
on  Locai  335’s  request  does  not  invoive  a finding  of  any  vioiation  or  any 
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potential  adverse  consequences  that  might  normally  be  associated  with 
such  a violation.  Indeed,  the  Commission’s  Staff  has  advised  MAWC 
that  its  2009  Annual  Report  requirements  were  satisfied.  That  being 
said,  the  Commission  agrees  with  Local  335  and  Staff  Counsel  that  it  is 
in  the  public  interest  to  require  disclosure  of  MAWC’s  officers’  salaries. 

THE  COMMISSION  ORDERS  THAT: 

1.  Utility  Workers  Union  of  America,  Local  335’s  request  to 
have  Missouri-American  Water  Company  disclose  the  salaries  of  its 
officers  is  granted. 

2.  No  later  than  May  16,  2011,  Missouri-American  Water 
Company  shall  re-classify  the  salaries  of  its  officers  as  public  information 
in  its  2009  Annual  Report,  and  shall  include  that  information  in  the  public 
version  of  its  2009  Annual  Report. 

3.  No  later  than  May  16,  2011,  Missouri-American  Water 
Company  shall  re-classify  the  salaries  of  its  officers  as  public  information 
in  its  2010  Annual  Report,  and  shall  include  that  information  in  the  public 
version  of  its  2010  Annual  Report. 

4.  This  order  shall  become  effective  on  April  29,  201 1 . 

5.  This  file  shall  be  closed  on  April  30,  201 1 . 


Gunn,  Chm.,  Clayton,  Davis,  and  Kenney,  CC.,  concur. 

Jarrett,  C.,  concurs,  with  separate  concurring  opinion  to  follow. 

Stearley,  Senior  Regulatory  Law  Judge 


CONCURRING  OPINION  OF  COMMISSIONER  TERRY  M.  JARRETT 
IN  THE  ORDER  REGARDING  REQUEST  FOR  DISCLOSURE 
PURSUANT  TO 

COMMISSION  RULE  4 CSR  240-3.640(5) 

I concur  in  the  result  in  this  particular  case  on  the  facts  set  out  by 
the  Utility  Worker's  Union  of  America,  Local  335  ("Local  355").  I disagree 
with  the  reasoning  advanced  by  Local  335  and  Staff  Counsel  as  to  what 
constitutes  the  public  interest  in  this  matter. 

Local  355's  argument  is  that  the  highly  regulated  nature  of  the 
water  industry  creates  a "right"  for  the  public  to  know  the  salaries  of 
MAWC's  officers,  and  that  this  right  is  essentially  synonymous  with  the 
public  interest.  Also,  Staff  Counsel  states  that " ...  MAWC  is  a monopoly 
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provider  of  a necessity  of  iife  to  its  ratepayers,  and  therefore  the  public 
has  a right  to  access  such  information  as  may  be  necessary  to 
understand  exactiy  what  is  inciuded  in  the  "just  and  reasonabie"  rates  for 
this  service." 

If  Local  335's  and  Staff's  purported  standards  were  followed  by 
this  Commission,  then  no  evidence  in  any  proceedings  could  ever  be 
highly  confidential  or  proprietary.  This  is  in  direct  conflict  with  state  law 
and  Commission  Rules. ^ This  Commission  frequently  considers  highly 
confidential  and  proprietary  information  in  proceedings,  and  frequently 
goes  in  camera  to  hear  such  evidence.  To  say  that  the  public  has  a right 
to  know  everything  that  goes  into  the  ratemaking  decision  flies  in  the 
face  of  state  law.  Commission  rules,  and  long-standing  Commission 
practice. 

That  said,  under  the  facts  of  this  case  J do  not  see  a problem 
releasing  the  salaries  of  MAWC's  officers  previously  designated 
nonpublic  in  MAWC's  annual  report.  Therefore,  I concur  in  the  result. 


In  the  Matter  of  the  PGA/ACA  Filing  of  Atmos  Energy  Corporation 
for  the  West  Area  (Old  Butler),  West  Area  (Old  Greeley), 
Southeastern  Area  (Old  SEMO),  Southeastern  Area  (Old  Neelyville), 
KirksvMIe  Area  and  the  Northeastern  Area 

File  No.  GR-2008-0364 
Decided  April  27,  2011 

EVIDENCE,  PRACTICE  AND  PROCEDURE  §5.  The  Commission  denied  a motion  by  the 
utiiity  to  strike  Staff  evidence  presented  for  the  first  time  in  surrebuttai  testimony  to  justify  a 
disaiiowance.  The  Commission  found  that  the  utiiity  was  not  prejudiced  by  presenting  the 
evidence  in  surrebuttai  rather  than  in  eariier  testimony  because  the  utiiity  had  three  months 
before  the  hearing  to  prepare  for  cross-examination  and  did  not  request  to  suppiement  its 
own  testimony  to  address  that  issue. 

ORDER  DENYING  ATMOS’  MOTION  TO  STRIKE  TESTIMONY 


This  case  concerns  Staffs  Actual  Cost  Adjustment  audit  of 


See  Section  386.480  RSMo  (2000);  see  also  4 C.S.R.  240-2.010(9)  and  ( i7);  see  also  4 
C.S.R.  240-2.010-2.090  passim. 
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Atmos  Energy  Corporation  for  the  2007-2008  period.  Staff  fiied  its  audit 
report  in  December  2009,  and  recommended  a $363,000  adjustment  to 
reduce  Atmos’  recoverabie  gas  costs  by  the  amount  of  profit  that  an 
unreguiated  affiiiated  gas  marketing  company,  Atmos  Energy  Marketing, 
earned  by  suppiying  naturai  gas  to  Atmos.  Atmos  opposed  Staffs 
proposed  adjustment  and  three  rounds  of  testimony  were  fiied  by  Staff 
and  Atmos. 

In  David  Sommerer’s  surrebuttai  testimony  fiied  on  December 
22,  2010,  Staff  presented  a new  theory  to  justify  either  a $52,000  or 
$86,000  disaiiowance  of  a portion  of  Atmos’  gas  costs.  That  new 
disaiiowance  aiieges  Atmos  imprudentiy  faiied  to  nominate  sufficient 
baseioad  gas  suppiies  for  the  month  of  December  2007.  At  the  hearing, 
heid  on  March  23  and  24,  201 1 , Atmos  moved  to  strike  those  portions  of 
Sommerer’s  surrebuttai  testimony  that  reiate  to  the  newiy  proposed 
disaiiowance. 

At  the  hearing,  the  presiding  officer  deferred  making  a ruiing  on 
the  motion  to  strike  to  aiiow  the  Commission  an  opportunity  to  decide  the 
motion.  Subject  to  a iater  ruiing.  Staff  was  aiiowed  to  present  testimony 
about  its  new  disaiiowance  and  Atmos  was  aiiowed  to  cross-examine 
Staffs  witness  on  that  disaiiowance. 

Atmos  contends  the  newiy  proposed  disaiiowance  set  forth  in 
Sommerer’s  surrebuttai  testimony  is  improper  because  it  was  not  raised 
by  Staff  untii  surrebuttai  testimony,  thus  depriving  Atmos  of  an 
opportunity  to  respond  to  that  testimony.  To  support  its  motion  to  strike, 
Atmos  reiies  on  Commission  Ruie  4 CSR  240-2.130(7),  which  requires 
that  direct  testimony  inciude  “aii  testimony  and  exhibits  asserting  and 
expiaining  that  party’s  entire  case-in-chief”  The  same  ruie  iimits 
surrebuttai  testimony  to  “materiai  which  is  responsive  to  matters  raised  in 
another  party’s  rebuttai  testimony. 

In  response.  Staff  argued  Atmos  had  concealed  the 
circumstances  surrounding  the  December  2007  baseload  nominations 
from  Staff  until  after  Staff  had  filed  its  rebuttal  testimony  and  for  that 
reason.  Staff  could  not  present  the  new  disallowance  until  it  filed  its 
surrebuttai  testimony. 

The  Commission’s  rule  regarding  the  prefiling  of  testimony  is 
designed  to  move  through  the  rounds  of  testimony  in  an  orderly  fashion 
to  focus  the  various  issues  for  a decision  by  the  Commission.  For  that 
reason,  all  parties  should  present  their  entire  case  in  their  direct 
testimony  so  that  subsequent  rounds  of  testimony  can  be  used  to 
respond  to  that  case  in  chief.  When  a party  introduces  a new  theory 
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about  its  case  for  the  first  time  in  its  surrebuttai  testimony  it  causes 
probiems  for  the  other  parties  because  they  have  a more  iimited 
opportunity  to  present  testimony  to  rebut  that  new  theory. 

However,  the  Commission’s  ruies  shouid  not  be  interpreted  to 
piace  biinders  on  the  Commission  that  wouid  preciude  it  from 
considering  a new  theory  that  arises  for  the  first  time  in  surrebuttai 
testimony.  That  is  particuiariy  true  where,  as  here,  the  party  presenting 
the  new  theory  or  evidence  expiains  that  it  was  unabie  to  offer  that 
theory  or  evidence  eariier  in  the  proceeding. 

In  this  case.  Staffs  witness  presented  a new  theory  to  justify  a 
disaiiowance  in  his  surrebuttai  testimony  that  was  fiied  in  December 
2010.  The  evidentiary  hearing  did  not  take  piace  untii  March  2011. 
Obviousiy,  Atmos  was  not  surprised  at  the  hearing  by  Staff’s  new  theory. 
Whiie  it  did  not  have  an  opportunity  to  prefiie  rebuttai  testimony,  it 
certainiy  had  ampie  opportunity  to  prepare  its  cross-examination  to 
attack  Staff’s  theory  and  did  effectiveiy  cross-examine  Staffs  witness.  In 
addition,  Atmos  couid  have  asked  for  an  opportunity  to  suppiement  its 
testimony  either  by  fiiing  additionai  prefiied  testimony,  or  by  seeking 
ieave  to  offer  iive  direct  or  rebuttai  testimony  at  the  hearing.  Instead, 
Atmos  chose  to  wait  untii  the  hearing  to  make  a motion  to  strike  Staffs 
testimony. 

The  Commission  conciudes  that  Atmos  was  not  prejudiced  by 
Staffs  presentation  of  a new  disaiiowance  in  its  surrebuttai  testimony 
and  on  that  basis  wiii  deny  Atmos’  motion  to  strike.  This  order  does  not 
make  any  findings  regarding  the  merits  of  the  disaiiowance  proposed  by 
Staff. 

THE  COMMISSION  ORDERS  THAT: 

1 . Atmos  Energy  Corporation’s  Motion  to  Strike  a Portion 
of  Staffs  Testimony  is  denied. 

2.  This  order  shaii  become  effective  immediateiy  upon 
issuance. 

Gunn,  Chm.,  Ciayton  and  Kenney,  CC.,  concur; 

Davis  and  Jarrett,  CC.,  dissent  with  dissenting  opinions  to  foiiow. 

Woodruff,  Chief  Reguiatory  Law  Judge 

'NOTE:  At  the  time  of  publication,  no  opinion  of  Commissioner  Davis  has  been  filed. 
'NOTE:  See  page  52  for  another  order  in  this  case. 
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DISSENTING  OPINION  OF  COMMISSIONER  TERRY  M.  JARRETT 
REGARDING  ORDER  DENYING  ATMOS’  MOTION  TO  STRIKE 

TESTIMONY 


I write  in  Dissent  to  the  Order  Denying  Atmos’  motion  to  strike 
testimony  because  I beiieve  that  this  Commission  shouid  foiiow  its  ruies. 
The  Commission  did  not  foiiow  its  ruies  with  regard  to  the  motion,  so  I 
dissent  from  the  majority’s  Order  Denying  Atmos’  Motion  to  Stike 
Testimony. 

The  Rule 

Commission  Ruie  4 CSR  240-2.130(7),  requires  that  direct 
testimony  inciude  “aii  testimony  and  exhibits  asserting  and  expiaining 
that  party’s  entire  case-in-chief.”  The  same  ruie  iimits  surrebuttai 
testimony  to  “materiai  which  is  responsive  to  matters  raised  in  another 
party’s  rebuttai  testimony.”  There  is  no  dispute  that  the  matters  inciuded 
in  Mr.  Sommerer’s  surrebuttai  testimony  are  outside  the  scope  of  the 
Commission’s  ruie  regarding  pre-fiied  testimony.  The  Commission’s  ruie 
can  be  waived  for  good  cause;  however.  Staff  did  not  seek  leave  from 
this  Commission  to  file  the  surrebuttai  testimony  outside  the  scope 
of  the  rule.  The  surrebuttai  testimony  fiied  by  Staff  shouid  have  been 
rejected  for  faiiure  to  compiy  with  the  ruies. 

As  I have  stated  in  prior  concurrences  and  dissents,  the  ruies  of 
this  Commission  are  iaw.  In  this  case,  the  Staff  - being  in  the  position  to 
know  and  understand  that  the  testimony  it  was  prepared  to  fiie  as 
surrebuttai  wouid  present  a new  theory,  was  aiso  in  a position  to  seek  a 
waiver  of  the  Commission’s  ruies  prior  to  fiiing  the  surrebuttai  testimony, 
but  it  did  not. 

The  standard  for  waiver  of  a Commission  ruie  is  set  forth  in  4 
CSR  240-2.015(1),  which  deciares  that  “[A]  ruie  in  this  chapter  may  be 
waived  by  the  Commission  for  good  cause.”  In  this  case,  the  reasons 
cited  by  Staff  and  other  parties  do  not  rise  to  the  ievei  of  “good  cause” 
and  as  such,  the  motion  by  Atmos  shouid  have  been  granted.  Aithough 
the  term  “good  cause”  is  frequentiy  used  in  the  iaw,^  the  ruie  does  not 
define  it.  Therefore,  it  is  appropriate  to  resort  to  the  dictionary  to 
determine  its  ordinary  meaning.^  Good  cause  “generaiiy  means  a 


' State  V.  Davis,  469  S.W.2d  1 , 5 (Mo.  1971). 

" See  State  ex  ret.  Hall  v.  Wolf,  710  S.W.2d  302,  303  (Mo.  App.  E.D.  1986)  (in  absence  of 
legislative  definition,  court  used  dictionary  to  ascertain  the  ordinary  meaning  of  the  term 
“good  cause”  as  used  in  a Missouri  statute);  Davis,  469  S.W.2d  at  4 - 5 (same). 
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substantial  reason  amounting  in  law  to  a legal  excuse  for  failing  to 
perform  an  act  required  by  law.”^  (Emphasis  added).  Similarly,  “good 
cause”  has  also  been  judicially  defined  as  a “substantial  reason  or 
cause  which  would  cause  or  justify  the  ordinary  person  to  neglect  one 
of  his  [legal]  duties.”'*  (Emphasis  added).  Of  course,  not  just  any  cause 
or  excuse  will  do.  To  constitute  good  cause,  the  reason  or  legal  excuse 
given  “must  be  real  not  imaginary,  substantial  not  trifling,  and  reasonable 
not  whimsical.”^  And  some  legitimate  factual  showing  is  required,  not  just 
the  mere  conclusion  of  a party  or  his  attorney.® 

The  Staff,  by  failing  to  seek  a waiver,  evaded  Commission  rules. 
Now,  after  the  fact.  Staff  points  the  finger  at  Atmos  to  defend  its  motion 
to  strike.  Staff  Counsel  during  oral  argument  did  not  argue  “good  cause.” 
Instead,  Staff  Counsel  argued  that  reliability  was  the  issue  that  led  to  the 
inclusion  of  a new  theory  in  surrebuttal.  The  reliability  concerns 
underlying  Staffs  new  theory  was  based  on  information  which  Staff  knew 
prior  to  the  filing  of  direct  testimony  in  this  case.  Tr.  71 1 , Ins.  22  - 25  and 
Tr.  712,  Ins.  1 -3. 

The  burden  to  show  good  cause  is  not  on  Atmos  here,  it  is  on 
Staff.  Staff  offered  nothing  that  would  constitute  good  cause  justifying  a 
waiver  of  Commission  rules.  The  majority,  in  my  opinion,  ignored  the 
well-settled  good  cause  standard  and  instead  has  substituted  its  own, 
lesser  standard.  I would  have  granted  the  motion  because  the  Staff 
knowingly  proceeded  in  a manner  which  disregarded  the  Commission’s 
rules,  and  because  Staff  failed  to  show  good  cause  for  denying  Atmos’ 
motion. 

Due  Process 

Not  until  after  an  Order  ruling  on  Atmos’  motion  to  strike  is 
effective  is  Atmos’  right  to  seek  an  opportunity  to  rebut  that  surrebuttal 
testimony  ripe.  Any  suggestion  that  Atmos  could  have  tried  the  issues  in 
Mr.  Sommerer’s  testimony  during  the  March  23,  and  24,  2011  hearing. 


^ Black’s  Law  Dictionary,  p.  692  (6th  ed.  1990). 

“*  Graham  v.  State,  134  N.W.  249,  250  (Neb.  1912).  Missouri  appeiiate  courts  have  aiso 
recognized  and  appiied  an  objective  “ordinary  person”  standard.  See,  e.g.,  Cent.  Mo. 
Paving  Co.  v.  Labor  <S  Indus.  Relations  Comm’n,  575  S.W.2d  889,  892  (Mo.  App.  W.D. 
1978)  (“[T]he  standard  by  which  good  cause  is  measured  is  one  of  reasonabieness  as 
appiied  to  the  average  man  or  woman.”) 

^ Belle  State  Bank  v.  Indus.  Comm’n,  547  S.W.2d  841 , 846  (Mo.  App.  S.D.  1977).  See  also 
Barclay  White  Co.  v.  Unemployment  Compensation  Bd.,  50  A.2d  336,  339  (Pa.  1947)  (to 
show  good  cause,  reason  given  must  be  reai,  substantiai,  and  reasonabie). 

® See  generally  Haynes  v.  Williams,  522  S.W.2d  623,  627  (Mo.  App.  E.D.  1 975). 
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would  call  into  question  the  very  motion  which  Atmos  had  piaced  before 
the  Commission  for  determination.  The  majority’s  Order  states: 

Whiie  it  did  not  have  an  opportunity  to  prefiie  rebuttai 
testimony,  it  certainiy  had  ampie  opportunity  to  prepare 
its  cross-examination  to  attack  Staffs  theory  and  did 
effectiveiy  cross-examine  Staffs  witness.  In  addition, 

Atmos  couid  have  asked  for  an  opportunity  to 
suppiement  its  testimony  either  by  fiiing  additionai 
prefiied  testimony,  or  by  seeking  ieave  to  offer  iive  direct 
or  rebuttai  testimony  at  the  hearing.  Instead,  Atmos 
chose  to  wait  untii  the  hearing  to  make  a motion  to  strike 
Staffs  testimony. 

This  ianguage  suggests  that  Atmos  shouid  have  taken  action  before 
their  motion  to  strike  was  ruied  on  with  regard  to  examination  of  the 
witness  or  the  fiiing  of  additionai  testimony.^  This  ianguage  aiso 
suggests  that  Atmos  “sat  on  its  rights”  and  therefore  has  waived  them 
with  respect  to  an  opportunity  to  respond  to  the  surrebuttai  testimony. 

The  Order  gets  it  wrong.  Fiiing  something  in  EFIS  does  not 
constitute  offering  evidence.  Atmos  foiiowed  proper  practice  and 
procedure  by  timeiy  objecting  to  the  surrebuttai  testimony  at  the  time  it 
was  offered  into  evidence.  To  impiy  that  it  was  Atmos’  responsibiiity  to 
request  ieave  to  fiie  additionai  testimony  before  its  motion  to  strike  was 
ruied  on  turns  proper  hearing  practice  and  procedure  on  its  head.®  Just 
being  abie  to  cross-examine  a witness  on  his  new  theory  is  not  adequate 
- Atmos  deserves  the  right  to  fiie  rebuttai  testimony  and  to  caii  its  own 
witnesses  to  address  the  new  theory  injected  into  the  case  in  Staff’s 
surrebuttai  testimony.  If  the  record  is  not  reopened  to  aiiow  Atmos  the 
opportunity  to  provide  its  own  testimony  and  evidence  in  response  to  the 
admission  of  the  surrebuttai  testimony,  then  I beiieve  that  Atmos’  due 
process  rights  wiii  be  vioiated. 

Conciusion 

I beiieve  that  Commission  Staff,  as  weii  as  aii  parties  appearing 
before  this  Commission,  shouid  adhere  to  this  Commission’s  ruies.  The 
ruies  do  not  aiiow  a new  issue  to  be  interjected  into  a case  in  surrebuttai 
testimony.  If  a party  wants  to  do  so,  that  party  must  request  a waiver  and 
show  good  cause.  In  this  case.  Staff  did  not  do  so.  Further,  Atmos  was 


^ Commission  ruies  do  not  provide  for  the  fiiing  of  pre-fiied  testimony  after  surrebuttai 
testimony  is  fiied. 

® Atmos’  motion  to  strike  was  not  ruied  on  untii  after  the  hearing  was  conciuded,  so  Atmos 
had  no  meaningful  opportunity  to  offer  its  own  testimony  or  evidence. 
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not  allowed  to  file  rebuttal  testimony  or  present  its  own  evidence  on  the 
new  issue.  I would  have  granted  Atmos’  motion  to  strike  portions  of  Mr. 
Sommerer’s  surrebuttal  testimony. 

For  all  of  these  reasons,  I respectfully  dissent. 


In  the  Matter  of  the  First  Prudence  Review  of  Costs  Subject  to  the 
Commission-Approved  Fuel  Adjustment  Clause  of  Union  Electric 
Company,  d/b/a  Ameren  Missouri* 

Case  No.  EO-20 10-0255 
Decided  April  27,  2011 

Electric  §39.  Off-system  contracts  for  the  sale  of  electricity  were  not  long-term  full  and 
partial  requirements  sales  within  the  meaning  of  the  utility’s  tariff  and  could  not  be  excluded 
from  the  utilities  off-system  sales  for  purposes  of  calculating  the  balances  in  its  fuel 
adjustment  clause. 

Rates  §101.  The  Commission  is  not  obligated  to  interpret  the  language  of  a fuel  adjustment 
tariff  in  a manner  that  protects  the  utility’s  ability  to  earn  a fair  return  on  equity.  Rather  such 
tariffs  are  to  be  interpreted  in  the  same  manner  as  any  other  tariff. 

APPEARANCES 

Thomas  M.  Byrne,  Managing  Assoc.  General  Counsel,  Ameren 
Services  Company,  P.O.  Box  66149,  1901  Chouteau  Ave.,  St.  Louis, 
Missouri  63103;  and 

L.  Russell  Mitten,  Attorney  at  Law,  BRYDON,  SWEARENGEN  & 
ENGLAND,  PC,  P.O.  Box  456,  312  East  Capitol  Avenue,  Jefferson  City, 
Missouri  65102 

For  Union  Electric  Company,  d/b/a  Ameren  Missouri. 

Jaime  N.  Ott,  Associate  Staff  Counsel,  P.O.  Box  360,  200  Madison 
Street,  Jefferson  City,  Missouri  65102 

For  the  Staff  of  the  Missouri  Public  Service  Commission. 

Lewis  R.  Mills.  Jr..  Public  Counsel,  P.O.  Box  2230,  200  Madison  Street, 
Suite  650,  Jefferson  City,  Missouri  65102 
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For  the  Office  of  the  Public  Counsel  and  the  Public. 

Diana  Vuvisteke,  Attorney  at  Law,  and  Brent  Roam,  Attorney  at  Law, 
Bryan  Cave,  LLP,  211  N.  Broadway,  Suite  3600,  St.  Louis,  Missouri 
63102. 

For  Missouri  Industrial  Energy  Consumers. 

Lisa  C.  Lanqeneckert,  Attorney  at  Law,  Sandberg,  Phoenix  & Von 
Gontard,  P.C.,  515  N.  6’"  Street,  St.  Louis,  Missouri  63101. 

For  Missouri  Energy  Group. 

CHiEF  REGULATORY  LAW  JUDGE:  Morris  L.  Woodruff 

REPORT  AND  ORDER 


The  Missouri  Public  Service  Commission,  having  considered  all 
the  competent  and  substantial  evidence  upon  the  whole  record,  makes 
the  following  findings  of  fact  and  conclusions  of  law.  The  Commission  in 
making  this  decision  has  considered  the  positions  and  arguments  of  all 
of  the  parties.  Failure  to  specifically  address  a piece  of  evidence, 
position,  or  argument  of  any  party  does  not  indicate  that  the  Commission 
has  failed  to  consider  relevant  evidence,  but  indicates  rather  that  the 
omitted  material  was  not  dispositive  of  this  decision. 

Summary 

This  order  determines  that  Union  Electric  Company  d/b/a 
Ameren  Missouri  acted  imprudently,  improperly  and  unlawfully  when  it 
excluded  revenues  derived  from  power  sales  agreements  with  AEP  and 
Wabash  from  off-system  sales  revenue  when  calculating  the  rates 
charged  under  its  fuel  adjustment  clause. 

Procedural  History 

On  August  31,  2010,  the  Commission’s  Staff  filed  a Prudence  Report 
and  Recommendation  regarding  its  first  prudence  review  of  Ameren 
Missouri’s  costs  related  to  its  fuel  adjustment  clause  (FAC).  In  its 
Report,  Staff  concluded  that  Ameren  Missouri  acted  imprudently  in  not 
including  certain  costs  and  revenues  in  calculating  the  FAC  rate  it  billed 
to  its  customers.  The  costs  and  revenues  Staff  contends  were 
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improperly  excluded  from  the  fuel  adjustment  clause  are  associated  with 
Ameren  Missouri’s  sales  of  energy  to  American  Electric  Power  Operating 
Companies  (AEP)  and  to  Wabash  Valley  Power  Association,  Inc. 
(Wabash).  Staff  advised  the  Commission  to  order  Ameren  Missouri  to 
refund  approximately  $24.1  million  plus  interest  to  its  customers  by  an 
adjustment  to  its  FAC  charge.  Subsequently,  on  October  12,  2010,  Staff 
corrected  its  prudence  report  and  recommendation  to  reflect  revised 
calculations  that  indicate  Ameren  Missouri  over-collected  $17,169,838 
during  the  recovery  periods  in  question,  rather  than  the  $24,073,236 
over-collection  Staff  had  shown  in  its  initial  prudence  report. 

Ameren  Missouri  disputed  Staffs  claim  of  imprudence  and  on  September 
9,  2010,  requested  a hearing  regarding  Staffs  recommendation.^ 
Commission  Rule  4 CSR  240-3.161(10)  provides  that  parties  to  the  rate 
case  in  which  the  Commission  established  Ameren  Missouri’s  fuel 
adjustment  clause  are  automatically  parties  to  this  prudence  audit  case, 
without  the  necessity  of  having  to  apply  for  intervention.  By  that  rule,  the 
Commission  recognized  the  following  entities  as  parties  to  this  case: 
AARP; 

Consumers  Council  of  Missouri; 

IBEW  Local  Union  1455,  1439,  2,  309,  649,  and  702; 

International  Union  of  Operating  Engineers  - Local  No.  148; 

Laclede  Gas  Company; 

Missouri  Coalition  for  the  Environment; 

Missouri  Department  of  Natural  Resources; 

Missouri  Energy  Group; 

Missouri  Industrial  Energy  Consumers; 

Missourians  for  Safe  Energy; 

Noranda  Aluminum; 

State  of  Missouri;  and 
The  Commercial  Group. 

In  addition,  the  Commission  allowed  the  Missouri  Retailers  Association, 
which  was  not  an  automatic  party,  to  intervene. 

On  September  29,  2010,  following  a prehearing  conference,  the 
Commission  established  a procedural  schedule  leading  to  an  evidentiary 
hearing  regarding  Staffs  recommended  adjustment  to  Ameren  Missouri’s 
FAC  charge.  In  compliance  with  the  established  procedural  schedule. 


The  Office  of  the  Public  Counsel,  the  Missouri  Retailers  Association,  and  the  Missouri 
Industrial  Energy  Consumers  support  Staff’s  proposed  adjustment,  but  also  requested  a 
hearing  in  pleadings  filed  on  September  10,  2010. 
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the  interested  parties  prefiied  direct,  rebuttai,  and  surrebuttai  testimony. 
The  evidentiary  hearing  was  heid  on  January  10  and  11,  2011.  The 
parties  fiied  post-hearing  briefs  on  February  10,  2011,  with  repiy  briefs 
foiiowing  on  February  24. 

Findings  of  Fact 

1.  On  January  27,  2009,  the  Commission  issued  a Report 
and  Order^  in  Commission  Fiie  Number  ER-2008-0318  concerning 
Ameren  Missouri’s  request  for  a generai  rate  increase.  As  part  of  that 
Report  and  Order,  the  Commission  approved  for  the  first  time  Ameren 
Missouri’s  request  to  impiement  a fuei  adjustment  ciause. 

2.  The  next  day,  January  28,  2009,  Southeastern  Missouri 
was  struck  by  a terribie  ice  storm. ^ The  ice  storm  knocked  down  the 
power  iines  that  serve  the  aiuminum  smeiter  operated  by  Noranda 
Aiuminum,  Inc.  As  a result,  the  smelter  lost  electric  power  in  mid-cycle, 
causing  the  molten  aluminum  to  solidify  in  the  smelting  equipment. 
Noranda  quickly  restored  one  of  the  three  production  lines,  but  could  not 
immediately  put  the  second  and  third  lines  back  into  production.  Two- 
thirds  of  Noranda’s  production  capacity  was  lost  while  the  solidified 
aluminum  was  jackhammered  out  of  the  equipment."^ 

3.  When  Noranda  lost  production  capacity,  it  reduced  the 
amount  of  electricity  it  purchased  from  Ameren  Missouri.  The  loss  of 
sales  to  Noranda  was  a serious  problem  for  Ameren  Missouri  because 
Noranda  normally  buys  a lot  of  electricity.  Before  the  damage  resulting 
from  the  ice  storm,  Noranda  hourly  consumed  more  than  460  megawatts 
of  electricity  at  a very  high  load  factor,  meaning  it  used  nearly  the  same 
amount  of  electric  power  every  hour  of  every  day  throughout  the  year.® 

4.  Because  of  the  damage  to  Noranda’s  production 
capacity,  Ameren  Missouri  stood  to  lose  approximately  $90  million  per 
year  of  its  normal  electric  sales  to  Noranda.®  That  amounts  to 
approximately  four  percent  of  Ameren  Missouri’s  base-rate  revenue 
requirement  from  which  the  company’s  rates  were  developed.^ 


2 

In  the  Matter  of  Union  Electric  Company,  d/b/a  AmerenUE's  Tariffs  to  Increase  Its  Annual 
Revenues  for  Electric  Service,  Report  and  Order,  File  No.  ER-2008-0318  (January  27, 
2009). 

3 

Barnes  Direct,  Ex.  3,  Page  5,  Lines  19-24. 
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Barnes  Direct,  Ex.  3,  Page  6,  Lines  4-10. 

® Flaro  Direct,  Ex.  1,  Page  6. 

® Barnes  Direct,  Ex.  3,  Page  6,  Lines  12-15. 
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5.  Since  Ameren  Missouri  wouid  not  be  seiiing  as  much 
eiectric  power  to  Noranda,  it  wouid  have  more  eiectric  power  avaiiabie  to 
seii  on  the  off-system  market.  Such  off-system  saies  couid  partiaiiy 
offset  the  revenue  iost  on  saies  of  power  to  Noranda.  However,  there 
was  a probiem  with  off-system  saies. 

6.  Under  the  fuei  adjustment  ciause  that  the  Commission 
approved  the  day  before  the  ice  storm,  revenue  from  off-system  saies  is 
used  to  offset  Ameren  Missouri’s  fuei  purchase  costs,  subject  to  a 95/5 
sharing  mechanism.®  That  means  Ameren  Missouri  is  aiiowed  to  pass 
95  percent  of  any  net  changes  in  fuei/purchased  power  costs  through  to 
its  customers  outside  of  a generai  rate  case.  The  other  5 percent  must 
be  absorbed  by  the  company’s  sharehoiders. 

7.  Normaiiy,  the  fuei  adjustment  ciause  wouid  benefit 
Ameren  Missouri  because  the  company  wouid  be  aiiowed  to  pass 
through  to  customers  95  percent  of  what  were  anticipated  to  be  rising 
fuei  costs  without  having  to  experience  the  deiay  that  wouid  resuit  if  the 
company  had  to  fiie  a new  rate  case  to  recover  those  increased  fuei 
costs.  However,  that  95/5  sharing  mechanism  aiso  appiied  to  off-system 
saies.  That  means  95  percent  of  any  increase  in  off-system  saies  wouid 
benefit  ratepayers  rather  than  the  company  by  offsetting  rising  fuei  costs 
under  the  fuei  adjustment  ciause’s  formuia. 

8.  Thus,  if  Ameren  Missouri  simpiy  repiaced  the  revenue  it 
couid  no  ionger  earn  by  seiiing  power  to  Noranda  - revenue  that  is  not 
subject  to  sharing  mechanism  of  the  fuei  adjustment  ciause  - by  seiiing 
more  power  off-system,  it  wouid  be  unabie  to  retain  95  percent  of  that 
repiacement  revenue.  That  wouid  resuit  in  a revenue  shortfaii  for 
Ameren  Missouri’s  sharehoiders. 

9.  Ameren  Missouri  first  attempted  to  avoid  that  revenue 
shortfaii  by  asking  the  Commission  to  rehear  its  Report  and  Order  and 
modify  the  approved  fuei  adjustment  ciause  to  exciude  revenue  from 
those  off-system  saies  used  to  offset  the  iost  saies  to  Noranda.®  The 
Commission  denied  Ameren  Missouri’s  appiication  for  rehearing  in  an 
order  issued  on  February  19,  2009.^° 


® Eaves  Direct/Rebuttal,  Ex.1 1 , Page  3,  Lines  4-9. 
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In  the  Matter  of  Union  Electric  Company  d/b/a  AmerenUE’s  Tariffs  To  Increase  its  Annual 
Revenues  for  Electric  Service,  File  No.  ER-2008-0318,  Application  for  Rehearing  and 
Motion  for  Expedited  Treatment  (February  5,  2009). 

In  the  Matter  of  Union  Electric  Company  d/b/a  AmerenUE’s  Tariffs  To  Increase  its 
Annual  Revenues  for  Electric  Service,  File  No.  ER-2008-0318,  Order  Denying  AmerenUE’s 
Application  for  Rehearing  (February  19,  2009). 
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10.  In  its  February  19  order  denying  Ameren  Missouri’s 
appiication  for  rehearing,  the  Commission  found  that  it  couid  not  modify 
the  fuei  adjustment  ciause  tariff  in  the  manner  Ameren  Missouri 
requested  without  setting  aside  the  approved  stipuiation  and  agreement 
regarding  the  fuei  adjustment  ciause,  reopening  the  record  to  take 
evidence  on  the  appropriateness  of  the  proposed  change,  and  making  a 
decision  before  the  March  1,  2009  operation  of  iaw  date.  The 
Commission  conciuded  that  such  action  was  “obviousiy  impossibie”  and 
on  that  basis  denied  Ameren  Missouri’s  appiication  for  rehearing.  The 
Commission’s  order  did  not  make  any  decision  or  ruiing  on  the  merits  of 
Ameren  Missouri’s  proposai,  nor  did  the  Commission  take  any  evidence 
on  the  merits  of  that  proposai. 

1 1 . After  the  Commission  denied  Ameren  Missouri’s 
appiication  for  rehearing,  the  company’s  revised  tariff,  now  inciuding  the 
fuei  adjustment  ciause,  went  into  effect  on  March  1 , 2009. 

12.  With  the  fuei  adjustment  ciause  now  in  effect,  Ameren 
Missouri  began  iooking  for  a means  to  seii  power  to  repiace  the  iost 
Noranda  ioad.  In  replacing  that  load,  Ameren  Missouri  sought  to  enter 
into  sales  contracts  that  would  most  closely  resemble  the  service  to 
Noranda  by  rebalancing  the  load  with  regard  to  the  type  of  customer 
served  and  credit  exposure  faced  by  Ameren  Missouri. Ameren 
Missouri  also  acknowledged  that  it  was  seeking  to  enter  into  a contract 
that  would  be  excluded  from  operation  of  the  fuel  adjustment  clause. 

13.  Ameren  Missouri  subsequently  entered  into  two 
contracts  that  it  describes  as  long-term  partial  requirements  contracts. 
The  first  contract  was  with  American  Electric  Power  Service  Corporation 
(AEP)  for  100  megawatts  for  a duration  of  15  months.  The  second 
contract  was  with  Wabash  Valley  Power  Association,  Inc.,  to  serve 
Citizen  Electric  load  in  Missouri.  That  contract  was  for  150  megawatts 
for  a duration  of  18  months.^® 

14.  Ameren  Missouri’s  description  of  these  contracts  as 
long-term  partial  requirements  contracts  is  important  because  of  the 
controlling  terms  found  in  the  fuel  adjustment  clause  tariff.  That  tariff 
provides: 

Off-System  Sales  shall  include  all  sales  transactions 

(including  MISO  revenues  in  FERC  Account  Number 


Haro  Direct,  Ex.  1,  Pages  4-5,  Lines  8-22,  1-17. 
Transcript,  Page  118,  Lines  7-11. 
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Haro  Direct,  Ex.  1,  Page  7,  Lines  1-10. 


UNION  ELECTRIC  COMPANY,  D/B/A  AMEREN  MISSOURI 


20  Mo.  P.S.C.  3d 


359 


447),  excluding  Missouri  retail  sales  and  long-term  full 

and  partial  requirements  sales,  that  are  associated  with 

(1)  AmerenUE  Missouri  jurisdictional  generating  units, 

(2)  power  purchases  made  to  serve  Missouri  retail  load, 

and  (3)  any  related  transmission.^"^  (emphasis  added). 

Ameren  Missouri  contends  these  contracts  fall  within  the  tariffs 
exclusion  for  long-term  full  and  partial  requirements  sales,  the  other 
parties  contend  they  do  not.  The  question  then  becomes:  what  are 
the  appropriate  definitions  of  “long  term”  and  “full  and  partial 
requirements”  sales? 

15.  Before  examining  those  definitions  in  more  detail,  it  is 
important  to  understand  the  genesis  of  Ameren  Missouri’s  fuel 
adjustment  clause  tariff.  The  definition  of  off-system  sales  that  is  at 
issue  in  this  case  was  initially  proposed  through  the  testimony  of  Ameren 
Missouri’s  witness,  Marty  Lyons,  as  part  of  Ameren  Missouri’s  request  for 
a fuel  adjustment  clause  in  Ameren  Missouri’s  rate  case,  ER-2008- 
0318.^^ 

16.  The  parties  in  ER-2008-0318  did  not  agree  that  Ameren 
Missouri  should  be  allowed  to  implement  a fuel  adjustment  clause  and 
the  Commission  resolved  that  overall  issue  in  its  report  and  order. 
However,  the  parties  were  able  to  agree  upon  the  details  of  the  language 
that  would  be  included  in  the  fuel  adjustment  clause  tariff  if  the 
Commission  decided  to  allow  Ameren  Missouri  to  implement  a fuel 
adjustment  clause.  The  exact  language  of  the  tariff,  including  the 
definition  of  off-system  sales,  was  agreed  to  in  a stipulation  and 
agreement  that  the  Commission  approved  as  part  of  the  resolution  of 
ER-2008-0318.^® 

17.  The  only  testimony  about  the  intent  of  the  parties  when 
they  agreed  upon  the  definition  of  off-system  sales  was  offered  by  Lena 
Mantle  on  behalf  of  Staff. As  case  coordinator  and  expert  witness  for 
Staff,  Mantle  was  involved  in  negotiations  surrounding  the  development 
of  Ameren  Missouri’s  fuel  adjustment  tariff.  She  testified  that,  based  on 
conversations  with  Ameren  Missouri’s  representatives,  she  understood 
that  the  tariff  definition  was  designed  to  exclude  from  operation  of  the 


Eaves  Direct/Rebuttal,  Ex.  11,  Schedule  DEE-5-3. 
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fuel  adjustment  clause  the  wholesale  electric  supply  contracts  that 
Ameren  Missouri  had  entered  into  with  various  municipal  utilities.^® 

18.  The  exclusion  of  those  municipal  contracts  from  the 
operation  of  the  fuel  adjustment  clause  makes  sense,  because  in  the 
pending  rate  case,  ER-2008-0318,  Ameren  Missouri’s  costs  were 
allocated  to  municipal  utilities  through  energy  and  demand  allocators.  In 
other  words,  Ameren  Missouri’s  costs  to  provide  wholesale  service  to  the 
municipalities  were  not  being  flowed  through  the  Fuel  Adjustment 
Clause,  so  it  would  have  been  inappropriate  to  flow  the  revenues 
received  from  the  municipalities  through  the  Fuel  Adjustment  Clause. 
Including  those  revenues  within  the  fuel  adjustment  clause  would  have 
required  Ameren  Missouri  to  pay  all  the  costs  of  those  contracts  while 
receiving  credit  for  only  five  percent  of  the  revenues  generated  through 
those  contracts.^® 

1 9.  When  Ameren  Missouri’s  fuel  adjustment  tariff  was  once 
again  before  the  Commission  in  Ameren  Missouri’s  next  rate  case,  ER- 
2010-0036,  the  parties,  including  Ameren  Missouri,  stipulated  that  the 
tariff’s  definition  of  off-system  sales  would  be  changed  to  specifically 
exclude  long-term  full  and  partial  requirements  sales  to  Missouri 
municipalities.®®  As  a result,  under  the  revised  tariff,  revenue  from  both 
the  Wabash  and  the  AFP  contracts  would  be  treated  as  off-system  sales 
and  would  be  flowed  through  the  fuel  adjustment  clause. 

20.  With  that  background,  we  can  now  return  to  a discussion 
of  the  definitions  of  “long-term”  and  “full  and  partial  requirements”  sales. 
Ameren  Missouri’s  fuel  adjustment  clause  tariff  does  not  define  either 
term,  so  the  parties  proposed  their  own  definitions.  Ameren  Missouri 
would  base  its  definitions  on  the  way  in  which  such  contracts  are 
currently  treated  in  the  wholesale  electric  marketplace.  The  other  parties 
would  define  those  terms  in  what  they  describe  as  a more  traditional 
regulatory  context. 

21.  In  the  context  of  today’s  marketplace  for  wholesale 
electric  power,  a long-term  power  supply  contract  is  one  that  covers  a 
period  of  one  year  or  more.  That  was  amply  demonstrated  through  the 
testimony  of  Jaime  Haro,  Director,  Asset  Management  and  Trading  for 
Ameren  Missouri,®^  and  Duane  Highley,  Director  of  Power  Production  for 
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Associated  Electric  Cooperative,  Inc.^^  Both  men  have  marketed  and 
traded  power  for  several  years  and  concur  that  in  the  context  of  that 
marketplace,  “a  ‘long-term’  power  supply  agreement  would  be  one  which 
covers  a period  of  one  year  or  more.  A short-term  agreement  is 
commonly  understood  to  be  one  with  a term  of  less  than  one  year.”^^ 

22.  While  a contract  with  a duration  of  one  year  or  more  is 
treated  as  a long-term  contract  within  the  context  of  the  wholesale 
electric  market,  this  Commission  is  not  seeking  to  define  the  term  in  that 
context.  Rather,  the  Commission  must  define  long-term  within  a 
regulatory  context.  In  that  context,  Staffs  witness  points  to  a definition  of 
long-term  found  in  the  FERC  Form  1 used  by  Ameren  Missouri  in  filing 
annual  reports  with  FERC  and  this  Commission.  By  that  definition,  a 
long-term  contract  is  one  that  lasts  five  years  or  longer,  an  intermediate 
term  contract  is  longer  than  one  year,  but  less  than  five  years,  and  a 
short-term  contract  is  one  year  or  less.^"^  For  purposes  of  its  annual 
reports,  Ameren  Missouri  does  not  classify  either  the  Wabash  or  the  AEP 
contracts  as  long-term  requirements  contracts. 

23.  A similar  disagreement  exists  between  the  parties 
regarding  the  appropriate  definition  of  a requirements  contract.  Again, 
Jaime  Haro  and  Duane  Highley  explain  that  within  the  context  of  the 
marketplace,  “a  long-term  partial  requirements  sale  is  an  agreement 
where  the  seller  provides  resources  sufficient  to  meet  part  of  the 
purchasing  entity’s  load  obligation  during  the  term  of  the  agreement.”^® 
The  other  parties  counter  that  in  a regulatory  context,  the  definition  of  a 
requirements  contract  is  more  restrictive. 

24.  Jaime  Haro  testified  that  his  definition  of  a partial 
requirements  contract  is  based  on  his  “understanding  of  the  market”  and 
the  only  regulatory  authority  he  cited  to  support  his  definition  was  the 
definition  offered  by  the  Edison  Electric  Institute  (EEI).^^ 

25.  Ameren  Missouri  refers  to  the  definition  of  “Partial 
Requirements”  offered  by  the  Edison  Electric  Institute  as  support  for  its 
definition  of  a partial  requirements  contract.  That  definition  is  a follows: 

A wholesale  customer  who  purchases,  or  is  committed 
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to  purchase,  only  a portion  of  its  eiectric  power 
generation  need  from  a particuiar  entity.  There  is  often  a 
specified  contractuai  ceiiing  on  the  amount  of  power  that 
a partiai  requirements  customer  can  take  from  the  entity. 

In  contrast,  a “requirements”  or  “fuii  requirements” 
customer  is  committed  to  purchase  aii  of  its  needs  from 
a singie  entity  and  generaiiy  wouid  not  have  a ceiiing  on 
the  amount  of  power  it  can  take.^® 

26.  Edison  Eiectric  Institute  aiso  offers  a definition  of  “Fuii 
Requirements”  as  foiiows: 

A whoiesaie  customer  (utiiity)  that  is  committed  to 
purchase  aii  of  its  eiectric  power  generation  from  a 
singie  generator  and  generaiiy  there  is  not  a ceiiing  on 
the  amount  of  power  purchased.^® 

27.  Neither  the  definition  of  “Partiai  Requirements,”  nor  the 
definition  of  “Fuii  Requirements,”  actuaiiy  defines  “Requirements.” 
Instead,  they  simply  define  the  difference  between  partial  and  full 
requirements.  If  the  meaning  of  “Requirements”  is  to  be  understood  in 
either  definition,  reference  must  be  made  back  to  the  definition  offered 
for  Requirements  Service. 

28.  The  Edison  Electric  Institute  defines  “Requirement 
Service”  as: 

Service  that  the  supplier  plans  to  provide  on  an  ongoing 
basis  (i.e.  the  supplier  includes  projected  load  for  this 
service  in  its  system  planning).  In  addition,  the  reliability 
of  requirements  service  must  be  the  same  as,  or  second 
only  to,  the  supplier’s  service  to  its  own  ultimate 
customers.”®® 

The  same  definition  of  requirement  service  is  found  in  the 
instructions  for  completion  of  the  FERC  Form  1 

29.  Consistent  with  those  definitions,  the  commonly 
understood  concept  of  requirements  service  is  the  provision  of  power  to 
municipal  customers  or  rural  electric  cooperatives  on  a basis  whereby 
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the  selling  utility  incorporates  the  requirements  of  these  customers  into 
its  resource  planning.® 

30.  The  key  phrase  in  the  definition  of  requirements  service 
is  that  it  is  service  the  supplier  plans  to  provide  on  an  ongoing  basis. 
The  Wabash  and  AEP  contracts  are  for  terms  of  only  18  and  15  months 
and  Ameren  Missouri  acknowledged  that  it  entered  into  those  contracts 
to  replace  the  Noranda  load  lost  due  to  the  ice  storm.®®  Those  contracts 
expired  on  May  31,  2010,  and  October  31,  2010,  and  were  not 
renewed.®'*  In  short,  it  is  clear  that  Ameren  Missouri  did  not  intend  to 
provide  these  services  to  Wabash  and  AEP  on  an  ongoing  basis. 

31 . In  an  effort  to  fit  the  Wabash  and  AEP  contracts  into  the 
EEI  and  FERC  definitions  of  requirement  service,  Ameren  Missouri’s 
witness,  Jaime  Haro,  suggested  that  the  definitions’  statement  that 
requirement  services  are  to  be  provided  on  an  ongoing  basis  could 
simply  mean  that  they  are  to  be  provided  for  the  term  of  the  contract.®® 
When  pressed  on  cross-examination,  Haro  conceded  that  his  definition 
of  ongoing  basis  as  meaning  the  term  of  the  contract  could  apply  to 
contracts  with  a term  of  a single  day.®® 

32.  All  parties  agree  that  Ameren  Missouri’s  existing  electric 
sales  contracts  with  various  municipalities  are  requirements  sales  that 
are  properly  excluded  from  the  tariff’s  definition  of  off-system  sales.  The 
Wabash  and  AEP  contracts  differ  substantially  from  Ameren  Missouri’s 
contracts  with  the  municipalities  in  that  Ameren  Missouri  provides 
substantially  more  capacity  and  energy  services  to  the  municipalities 
than  it  did  to  Wabash  and  AEP  under  their  contracts.  The  contracts  with 
AEP  and  Wabash  strictly  provide  capacity  and  energy,  leaving  the  buyer 
to  arrange  the  transmission,  pay  for  transmission  and  for  all  other 
services  required  to  accept  the  power  from  the  seller.  In  addition,  the 
municipal  contracts  were  longer  in  length  than  the  AEP  and  Wabash 
contracts.®^ 


Brubaker  Direct,  Ex.  14,  Page  3,  Lines  3-7. 

33 

Haro  Direct,  Ex.  1,  Page  7,  Lines  1-10. 

34 

Transcript,  Page  49,  Lines  10-12. 

35 

Transcript,  Page  68,  Lines  7-13. 

®®  Transcript,  Page  87,  Lines  19-25. 

37 

Brubaker  Direct,  Ex.  14,  Page  5,  Lines  3-19.  Brubaker  designated  this  testimony 
describing  the  terms  of  the  contracts  as  highiy  confidentiai  because  Ameren  Missouri  had 
designated  the  contracts  as  highiy  confidential  at  the  time.  At  the  hearing,  Ameren 
Missouri  agreed  that  the  contracts  could  be  treated  as  pubiic  information  and  the 
Commission  so  designated  them.  See.  Transcript,  Page  519.  Therefore,  the  witness’ 
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33.  In  short,  the  contracts  with  the  municipalities  are  for 
requirements  service  and  Ameren  Missouri  designated  them  as  such  in 
its  2009  FERC  Form  1 filing.  In  contrast,  Ameren  Missouri  categorized 
the  Wabash  and  AEP  as  Intermediate  Firm  Service,  and  not  as 
Requirements  Service  in  that  same  2009  FERC  Form  1 filing.^® 

34.  Ameren  Missouri  testified  that  in  view  of  the  new,  more 
competitive  wholesale  energy  market,  it  would  not  be  offering 
requirements  service  to  the  municipalities  in  the  coming  years  after  those 
existing  contracts  terminate  according  to  their  terms.®® 

35.  If  the  revenues  Ameren  Missouri  received  from  the 
Wabash  and  AEP  contracts  during  the  recovery  periods  at  issue  in  this 
case  are  flowed  through  the  Fuel  Adjustment  Clause,  Ameren  Missouri 
must  refund  its  customers  $17,169,838  as  calculated  in  the  Correction  to 
Staffs  Prudence  Report  and  Recommendation  filed  on  October  12, 
2010. 

Conclusions  of  Law 

1.  Ameren  Missouri  is  a public  utility,  and  an  electrical 
corporation  as  those  terms  are  defined  in  Section  386.020(43)  and  (15), 
RSMo  Supp.  2010.  As  such,  Ameren  Missouri  is  subject  to  the 
Commission’s  jurisdiction  pursuant  to  Chapters  386  and  393,  RSMo. 

2.  Section  386.266.4(4),  RSMo  Supp.  2010,  gives  the 
Commission  authority  to  approve  an  electrical  corporation’s  fuel 
adjustment  tariff  if  it  finds  that  the  tariff  includes  “provisions  for  prudence 
reviews  of  the  costs  subject  to  the  adjustment  mechanism  no  less 
frequently  than  at  eighteen-month  intervals,  and  shall  require  refund  of 
any  imprudently  incurred  costs  plus  interest  at  the  utility’s  short-term 
borrowing  rates.”  The  fuel  adjustment  tariff  that  the  Commission 
approved  for  Ameren  Missouri  contains  such  provisions. 

3.  Commission  Rule  4 CSR  240-20.090(7)  establishes 
procedures  for  the  conduct  of  prudence  reviews  respecting  fuel 
adjustment  tariffs. 

4.  In  order  to  disallow  a utility’s  recovery  of  costs  from  its 
ratepayers,  a regulatory  agency  must  find  both  that  the  utility  acted 
imprudently  and  that  such  imprudence  resulted  in  harm  to  the  utility’s 
ratepayers. 


description  of  the  terms  of  the  contract  is  aiso  treated  as  public  information. 

®®  Brubaker  Direct,  Ex.  14,  Page  3,  Lines  1-24. 

®®  Wills  Surrebuttal,  Ex.  6,  Page  6,  Lines  23-26. 
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state  ex  ret.  /Assoc.  Natural  Gas  Co.  v.  Public  Sen/.  Comm’n,  954  S.W.2d 520  (Mo.  App. 
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5.  The  Commission  estabiished  its  standard  for 
determining  the  prudence  of  a utiiity’s  expenditures  in  a 1985  decision. 
In  that  decision,  the  Commission  heid  that  a utiiity’s  expenditures  are 
presumed  to  be  prudentiy  incurred,  but,  if  some  other  participant  in  the 
proceeding  creates  a serious  doubt  as  to  the  prudence  of  the 
expenditure,  then  the  utiiity  has  the  burden  of  dispeiiing  those  doubts 
and  proving  the  questioned  expenditure  to  have  been  prudent.''^ 

6.  Section  386.266.4(1),  RSMo  Supp.  2010,  gives  the 
Commission  authority  to  approve  an  eiectricai  corporation’s  fuei 
adjustment  tariff  if  it  finds  that  the  tariff  is  “reasonably  designed  to 
provide  the  utility  with  a sufficient  opportunity  to  earn  a fair  return  on 
equity.”  The  Commission  has  approved  such  a tariff  for  Ameren  Missouri 
and  no  one  challenges  that  tariff  in  this  case.  Ameren  Missouri  argues 
that  this  provision  also  requires  the  Commission  to  interpret  the  language 
of  the  previously  approved  tariff  in  a manner  that  protects  the  utility’s 
ability  to  earn  a fair  return  on  equity.  There  is  no  such  requirement  in  the 
plain  language  of  the  statute  and  the  Commission  will  interpret  this  tariff 
in  the  same  manner  it  would  interpret  any  other  tariff. 

7.  Under  Missouri  law,  once  the  Commission  approved  the 
fuel  adjustment  tariff,  that  tariff  acquired  “the  same  force  and  effect  as  a 
statute  directly  prescribed  from  the  legislature.”"^^  Therefore,  a reviewing 
court  is  to  interpret  a tariff  in  the  same  manner  it  interprets  a statute."*® 

8.  In  interpreting  Ameren  Missouri’s  fuel  adjustment  tariff, 
the  Commission  must  “ascertain  the  intent  of  [Ameren  Missouri  and  the 
Commission]  from  the  language  used,  to  give  effect  to  that  intent  if 
possible,  and  to  consider  the  words  used  in  their  plain  and  ordinary 
meaning.”"*"*  The  Commission  may  look  beyond  the  plain  and  ordinary 
language  of  Ameren  Missouri’s  tariff  ‘“only  when  the  meaning  is 
ambiguous  or  [acceptance  of  the  plain  and  ordinary  language]  would 


W.D.  1997). 
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In  the  matter  of  the  determination  of  in-service  criteria  for  the  Union  Electric  Company's 
Cailaway  Nuclear  Plant  and  Callaway  rate  base  and  related  issues.  And  In  the  matter  of 
Union  Eiectric  Company  of  St.  Louis,  Missouri,  for  authority  to  file  tariffs  increasing  rates  for 
eiectric  service  provided  to  customers  in  the  Missouri  service  area  of  the  company.  27  Mo. 
P.S.C.  (N.S.)  183  (1985). 

State  ex  ref  Laclede  Gas  Company  v.  Pub.  Serv.  Comm’n,  156  S.W.3d  513,  521  (Mo 
App.  W.D.  2005),  quoting  All-States  Transworld  Vanlines,  Inc.  v.  Southwestern  Bell  Tel 
Co.,  937  S.W.  2d  314,  317  (Mo.  App.  E.D.  1996). 

^^Id. 
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Id.,  quoting  Wolff  Shoe  Co.  v.  Dir.  Of  Revenue,  762  S.W.  2d  29,  31  (Mo.  banc  1988). 


UNION  ELECTRIC  COMPANY,  D/B/A  AMEREN  MISSOURI 
366  20  Mo.  P.S.C.  3d 

lead  to  an  illogical  result  defeating  the  purpose  of  the  [tariff].’”"'^ 

Decision 

The  language  from  Ameren  Missouri’s  tariff  that  is  in  question  is 
as  follows: 

Off-System  Sales  shall  include  all  sales  transactions 
(including  MISO  revenues  in  FERC  Account  Number 
447),  excluding  Missouri  retail  sales  and  long-term 
full  and  partial  requirements  sales,  that  are 
associated  with  (1)  AmerenUE  Missouri  jurisdictional 
generating  units,  (2)  power  purchases  made  to 
serve  Missouri  retail  load,  and  (3)  any  related 
transmission. 

As  explained  more  fully  in  the  findings  of  facts  section  of  this  report  and 
order,  that  definition  of  off-system  sales  determines  what  revenue  is  to 
be  run  through  the  fuel  adjustment  clause  subject  to  a 95/5  sharing 
mechanism.  Ameren  Missouri  is  able  to  keep  100  percent  of  revenue 
that  the  definition  excludes  from  off-system  sales,  which  explains  the 
company’s  desire  to  exclude  revenue  derived  from  the  Wabash  and  AEP 
sales  from  off-system  sales. 

Some  confusion  was  injected  into  the  hearing  by  Staffs 
misreading  of  part  of  the  tariff  language.  That  misreading  derives  from  a 
confusingly  placed  comma  in  the  definition.  Staff  would  read  the  second 
part  of  the  definition  as  if  there  were  no  comma  between  “sales”  and 
“that”.  Thus,  the  definition  would  state  “excluding  Missouri  retail  sales 
and  long-term  full  and  partial  requirements  sales  that  are  associated  with 
(1)  AmerenUE  Missouri  jurisdictional  generating  units,  (2)  power 
purchases  made  to  serve  Missouri  retail  load,  and  (3)  any  related 
transmission.”  In  other  words,  the  numbered  provisions  at  the  end  of  the 
sentence  would  modify  “long-term  full  and  partial  requirement  sales”. 
However,  there  is  a comma  before  “excluding”  and  after  “sales”,  and  that 
creates  a parenthetical  expression  that  modifies  “all  sales  transactions” 
at  the  start  of  the  sentence. 

The  intended  meaning  of  the  definition  would  be  clearer  if  it  were 
rearranged  as  follows: 

Off-System  Sales  shall  include  all  sales  transactions 
(including  MISO  revenues  in  FERC  Account  Number 


Id.,  quoting  State  ex  rel.  Maryland  Heights  Fire  Prot.  DIst  v.  Campbell,  736  S.W.  2d 
383,387  (Mo.  banc  1987). 
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447)  that  are  associated  with  (1)  AmerenUE 
Missouri  jurisdictionai  generating  units,  (2)  power 
purchases  made  to  serve  Missouri  retaii  ioad,  and 
(3)  any  reiated  transmission,  exciuding  Missouri 
retaii  saies  and  iong-term  fuii  and  partiai 
requirements  saies. 

Aside  from  grammaticai  construction,  the  correctness  of  that  meaning  of 
the  definition  is  ciear  because  if  the  numbered  provisions  at  the  end  of 
the  sentence  are  taken  to  be  iimitations  on  the  exciusion  rather  than  the 
inciusion,  then  aii  saies  transactions  wouid  be  uniimited  and  off-system 
saies  wouid  be  defined  as  inciuding  transactions  that  are  associated  with 
non-Missouri  jurisdictionai  generating  units.  That  wouid  not  be  a 
reasonabie  interpretation  of  the  definition. 

No  one  questions  the  exciusion  of  Missouri  retaii  saies  from  the 
definition  of  of-system  saies,  but  the  intended  meaning  of  the  exciusion 
of  “iong-term  fuii  and  partiai  requirements  saies”  is  much  iess  ciear.  In 
interpreting  the  meaning  of  the  phrase  “iong-term  fuii  and  partiai 
requirements  saies”,  the  Commission  must  iook  first  to  the  piain  and 
ordinary  meaning  of  those  words  and  may  iook  beyond  those  words  oniy 
if  their  meaning  is  ambiguous.  In  the  context  of  Ameren  Missouri’s  saies 
of  eiectric  power  to  Wabash  and  AEP,  those  words  are  ambiguous. 
They  are  not  defined  anywhere  in  the  tariff  and  they  do  not  have  a piain 
and  ordinary  meaning  outside  the  tariff.  Therefore,  the  Commission  wiii 
attempt  to  ascertain  the  intent  of  Staff,  Ameren  Missouri,  and  the  other 
parties  when  they  agreed  to  this  tariff  ianguage  through  their  stipuiation 
and  agreement. 

The  parties  presented  arguments  about  the  tariff  ianguage  as  if 
there  were  two  provisions  to  be  interpreted,  “iong-term”  and  “fuii  and 
partiai  requirement  saies”.  However,  the  tariff  ianguage  can  best  be 
understood  as  a singie  provision,  a description  of  a type  of  saie  that  is  to 
be  exciuded  from  the  definition  of  off-system  saies. 

The  type  of  saie  to  be  exciuded  is  described  in  the  Edison 
Eiectric  Institute  and  FERC  Form  1 definitions  as  “requirements  service”. 
That  is  the  type  of  saies  contract  that  Ameren  Missouri  had  entered  into 
with  municipai  utiiities,  cooperatives,  and  other  investor  owned  utiiities 
over  the  years.  It  is  aiso  a type  of  saies  contract  that  has  become  much 
iess  common  in  recent  years,  as  the  whoiesaie  eiectric  market  has 
become  iess  reguiated. 

The  key  phrase  in  the  definition  of  “requirements  service”  is  the 
requirement  that  the  suppiier  pians  to  provide  such  service  “on  an 
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ongoing  basis  (i.e.  the  suppiier  inciuded  projected  ioad  for  this  service  in 
its  system  pianning).”  As  the  whoiesaie  eiectric  market  has  changed  in 
recent  years,  Ameren  Missouri  has  moved  away  from  requirements 
service  contracts,  ieaving  oniy  the  remnant  municipai  requirements 
contracts,  which  Ameren  Missouri  intends  to  not  renew  when  their  terms 
expire. 

The  tariffs  definition  of  iong-term  fuii  and  partiai  requirements 
saies  was  not  iimited  to  municipai  customers,  but  by  the  time  the  parties 
were  negotiating  the  ianguage  of  the  tariff,  those  were  the  oniy  such 
existing  customer  contracts  that  wouid  faii  within  the  definition.  That  aiso 
expiains  the  statement  that  Lena  Mantie  testified  she  heard  from  a 
representative  of  Ameren  Missouri  during  those  negotiations.  Since  the 
municipai  contracts  were  the  oniy  ones  in  existence  at  that  time  that 
wouid  faii  within  the  definition,  it  is  reasonabie  to  conciude  that  Ameren 
Missouri’s  empioyees  wouid  name  those  contracts  when  asked  about  the 
definition  of  iong-term  fuii  and  partiai  requirements  saies. 

Thus,  the  tariffs  definition  of  off-system  saies  was  intended  to 
exciude  requirements  saies  of  the  type  exempiified  by  the  existing 
requirements  saies  to  the  municipaiities.  The  question  then  becomes, 
are  the  Wabash  and  AEP  contracts  the  sort  of  requirements  saies  that 
faii  within  the  intent  of  the  tariff? 

The  Commission  conciudes  that  the  Wabash  and  AEP  contracts 
are  not  iong-term  fuii  or  partiai  requirements  contracts  as  defined  by 
Ameren  Missouri’s  tariff  They  simpiy  do  not  have  the  characteristics  to 
quaiify  as  such  contracts.  Ameren  Missouri  caiis  them  such,  but  it  must 
stretch  the  definition  beyond  the  breaking  point  to  do  so. 

If  Ameren  Missouri’s  definition  were  accepted,  neariy  any  saies 
contract  of  over  one-year  duration  wouid  quaiify  as  a iong-term  fuii  or 
partiai  requirements  contract  that  couid  be  exciuded  from  the  fuei 
adjustment  ciause.  Ameren  Missouri  wouid  be  abie  to  choose 
uniiateraiiy  to  define  an  off-system  saie  out  of  the  fuei  adjustment  ciause 
and  thereby  increase  its  profits  at  the  expense  of  its  ratepayers.  Such  a 
broad  definition  wouid  render  the  tariff’s  definition  of  off-system  saies 
neariy  meaningiess  and  wouid  make  the  fuei  adjustment  ciause 
extremeiy  one-sided  in  a way  that  was  not  intended  by  the  Commission 
or  by  the  parties  to  the  stipuiation  and  agreement  that  presented  that 
tariff  ianguage  to  the  Commission  for  approvai.  Ameren  Missouri 
describes  its  contracts  with  Wabash  and  AEP  as  iong-term  fuii  or  partiai 
requirements  contracts,  but,  to  paraphrase  MIEC’s  witness,  Maurice 
Brubaker,  caiiing  a dog  a duck  does  not  make  it  quack,  and  caiiing 
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Ameren  Missouri’s  contracts  with  Wabash  and  AEP  iong-term  fuii  or 
partiai  requirements  contracts  does  not  make  them  so. 

Ameren  Missouri  aiso  argues  that  it  did  not  act  imprudentiy  in 
entering  into  the  Wabash  and  AEP  contracts  and  that  nothing  it  did  has 
harmed  ratepayers.  On  that  basis,  it  argues  that  the  Commission  has  no 
basis  to  find  the  imprudence  necessary  to  require  it  to  refund  money  to 
its  ratepayers. 

Ameren  Missouri  bases  that  argument  on  the  fact  that  had  there 
been  no  ice  storm  and  Noranda  had  not  been  forced  to  curtaii  its 
production  and  resuiting  purchases  of  eiectricity,  the  money  Noranda 
paid  to  Ameren  Missouri  wouid  not  have  been  fiowed  through  the  fuei 
adjustment  ciause  and  the  company  wouid  not  have  had  to  share  95 
percent  of  that  revenue  with  its  ratepayers.  Ameren  Missouri  contends 
that  the  revenue  it  received  from  the  Wabash  and  AEP  contracts  mereiy 
repiaced  the  revenue  it  iost  from  Noranda  and  therefore,  its  ratepayers 
are  no  worse  off  than  they  wouid  have  been  had  there  been  no  ice 
storm. 

Ameren  Missouri’s  argument  wouid  however  deprive  its 
ratepayers  of  the  benefit  of  the  bargain  impiicit  in  the  Commission’s 
approvai  of  the  fuei  adjustment  tariff  ianguage  proposed  in  the  stipuiation 
and  agreement  among  the  parties  to  the  rate  case,  ER-2008-0318.  The 
bargain  impiicit  in  the  approved  fuei  adjustment  ciause  is  that  ratepayers 
wiii  pay  more  to  heip  the  company  when  the  utiiity’s  fuei  costs  rise  or 
offsetting  revenue  from  off-system  saies  drop.  On  the  other  hand, 
ratepayers  wiii  benefit  from  decreased  rates  if  fuei  costs  drop  or 
offsetting  revenue  from  off-system  saies  increase.  Here  offsetting 
revenue  from  off-system  saies,  as  those  revenues  were  defined  in  the 
tariff,  increased  and  ratepayers  shouid  have  benefited  in  the  amount  of 
$17,169,838.  However,  Ameren  Missouri  sought  to  deprive  ratepayers 
of  that  benefit  by  branding  the  Wabash  and  AEP  contracts  as  iong-term 
fuii  or  partiai  requirements  contracts  when  they  do  not  quaiify  as  such 
under  the  terms  of  the  company’s  tariff.  In  doing  so,  Ameren  Missouri 
acted  contrary  to  the  requirements  of  its  tariff  and  therefore  acted 
inappropriateiy. 

THE  COMMISSION  ORDERS  THAT: 

1.  Union  Eiectric  Company,  d/b/a  Ameren  Missouri  shaii 
refund  $17,169,838  to  its  ratepayers  by  an  adjustment  to  its  FAC  charge 
to  correct  an  over  coiiection  of  revenues  for  the  period  of  March  1 , 2009, 
to  September  30,  2009. 
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2.  This  report  and  order  shall  become  effective  on  May  7, 

2011. 

Gunn,  Chm.,  Clayton,  and  Kenney,  CC.,  concur; 

Davis,  C.,  dissents,  with  dissenting  opinion  to  follow; 

Jarrett,  C.,  dissents. 

and  certify  compliance  with  the 

provisions  of  Section  536.080,  RSMo. 

Dated  at  Jefferson  City,  Missouri, 
on  this  27*''  day  of  April,  2011. 

'NOTE:  At  the  time  of  publication,  no  opinion  of  Commissioner  Davis  has  been  filed. 
'NOTE:  See  page  532  for  another  order  in  this  case. 

DISSENTING  OPINION  OF  COMMISSIONER  TERRY  M.  JARRETT 
IN  THE  REPORT  AND  ORDER 


I dissent  from  the  Commission’s  Report  and  Order  (“Order”) 
because  I believe  that  it  reaches  the  wrong  conclusion,  is  not  based 
upon  the  law,  and  is  fundamentally  flawed  in  its  legal  analysis  and 
evidentiary  basis  for  reaching  its  conclusion. 

Findings  of  Fact 

The  findings  of  fact  adopted  by  the  majority  are  inadequate. 
Many  of  them  are  not  findings  of  fact  at  all.  Rather,  they  are  a mixture  of 
regurgitation  of  allegations  and  statements  of  conclusions  of  law. 
Following  are  the  facts  that  I find  dispositive  of  this  case: 

1.  On  January  28,  2009,  Southeastern  Missouri  was  struck  by  a 
terrible  ice  storm.  (Barnes  Direct,  Exhibit  3,  p.  5,  Ins.  19-24). 

2.  The  ice  storm  knocked  down  the  power  lines  that  serve  the 
aluminum  smelter  operated  by  Noranda  Aluminum,  Inc.  As  a result,  the 
smelter  lost  electric  power  in  midcycle,  causing  the  molten  aluminum  to 
solidify  in  the  smelting  equipment.  Noranda  quickly  restored  one  of  the 
three  production  lines,  but  could  not  immediately  put  the  second  and 
third  lines  back  into  production.  Two-thirds  of  Noranda’s  production 
capacity  was  lost  while  the  solidified  aluminum  was  jack  hammered  out 
of  the  equipment.  (Barnes  Direct,  Exhibit  3,  p.6.  Ins.  4-1 0). 

3.  When  Noranda  lost  production  capacity,  it  reduced  the  amount 
of  electricity  it  purchased  from  Ameren  Missouri.  The  loss  of  sales  to 
Noranda  was  a serious  problem  for  Ameren  Missouri  because  Noranda 
normally  buys  a lot  of  electricity.  Before  the  damage  resulting  from  the 
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ice  storm,  Noranda  hourly  consumed  more  than  460  megawatts  of 
electricity  at  a very  high  load  factor,  meaning  it  used  nearly  the  same 
amount  of  electric  power  every  hour  of  every  day  throughout  the  year. 
(See  Report  and  Order,  Finding  of  Fact  No.  3,  see  also,  Haro  Direct, 
Exhibit  1 , pgs.  5-6.) 

4.  Because  of  the  damage  to  Noranda’s  production  capacity, 
Ameren  Missouri  stood  to  lose  approximately  $90  million  per  year  of  its 
normal  electric  sales  to  Noranda.  (Barnes  Direct,  Exhibit  3,  p.  6,  Ins.  12- 
15).  That  amounts  to  approximately  four  percent  of  Ameren  Missouri’s 
base-rate  revenue  requirement  from  which  the  company’s  rates  were 
developed.  (Barnes  Surrebuttal,  Exhibit  4,  p.  2,  Ins.  19-20). 

5.  Ameren  Missouri  began  looking  for  a means  to  sell  power  to 
replace  the  lost  Noranda  load.  In  replacing  that  load,  Ameren  Missouri 
sought  to  enter  into  sales  contracts  that  would  most  closely  resemble  the 
service  to  Noranda  by  rebalancing  the  load  with  regard  to  the  type  of 
customer  served  and  credit  exposure  faced  by  Ameren  Missouri.  (Haro 
Direct,  Exhibit  1,  pgs.  4-5,  Ins.  8-22,  1-17). 

6.  Ameren  Missouri  subsequently  entered  into  two  contracts  that 
the  contracts  themselves  described  as  partial  requirements  contracts. 
The  first  contract  was  with  American  Electric  Power  Service  Corporation 
(“AEP”)  for  100  megawatts  for  a duration  of  15  months.  The  second 
contract  was  with  Wabash  Valley  Power  Association,  Inc.  (“Wabash”),  to 
serve  Citizen  Electric  load  in  Missouri.  That  contract  was  for  150 
megawatts  for  a duration  of  18  months.  (Haro  Direct,  Exhibit  1,  p.  7,  Ins. 
1-10). 

7.  At  all  relevant  times  during  this  case,  Ameren  Missouri  was 
subject  to  a fuel  adjustment  clause  (FAC).  Off-Systems  Sales  were 
subject  to  the  FAC,  with  some  exclusions,  including  long-term  full  and 
partial  requirements  sales.  The  fuel  adjustment  clause  tariff  provides: 

Off-System  Sales  shall  include  all  sales  transactions 
(including  MISO  revenues  in  FERC  Account  Number 
447),  excluding  Missouri  retail  sales  and  long-term  full 
and  partial  requirements  sales,  that  are  associated  with 

(1)  AmerenUE  Missouri  jurisdictional  generating  units, 

(2)  power  purchases  made  to  serve  Missouri  retail  load, 
and  (3)  any  related  transmission. 

(Eaves  Direct/Rebuttal,  Exhibit  1 1 , pg.  4,  Ins.  8-12,  Sched.  DEE-5). 

8.  In  the  context  of  today’s  marketplace  for  wholesale  electric 
power,  a long-term  power  supply  contract  is  one  that  covers  a period  of 
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one  year  or  more.  (Haro  Direct  Exhibit  1,  p.  1,  ins.  4-6;  Highiey 
Surrebuttai,  Exhibit  7,  p.  5,  ins.  10-13). 

9.  Ameren  Missouri  entered  into  the  Wabash  and  AEP  contracts 
to  repiace  the  Noranda  ioad  iost  due  to  the  ice  storm.  (Haro  Direct, 
Exhibit  1,  p.  7,  ins.  12-13). 

10.  Ameren  Missouri,  Wabash,  and  AEP  intended  that  the 
contracts  were  iong-term  partiai  requirements  contracts.  (Tr.  p.  52,  ins.  7- 
11;  Haro  Direct,  Exhibit  1,  p.  3,  in.  19;  Barnes  Direct,  Exhibit  3,  p.  3,  ins. 
5-6,  p.  8,  ins.  5-20). 

11.  By  structuring  the  AEP  and  Wabash  contracts  as  iong-term 
partiai  requirements  contracts,  Ameren  Missouri  ratepayers  received  no 
detrimentai  impact.  They  received  the  same  treatment  as  if  the  Noranda 
ioad  had  never  been  curtaiied.  If  the  contracts  had  not  been  structured 
that  way,  ratepayers  would  have  received  a windfall  from  the  ice  storm. 
(Barnes  Direct,  Exhibit  3,  p.  8,  Ins.  11-16). 

12.  Ameren  Missouri’s  fuel  and  purchase  power  expenses  were 
prudent.  (Staffs  Prudence  Report,  Exhibit  8,  pp.  7,  10-12,  14,  16). 

13.  Ameren  Missouri’s  entering  into  the  Wabash  and  AEP 
contracts  to  replace  the  Noranda  load  lost  due  to  the  ice  storm  was 
prudent.  (Staffs  Prudence  Report,  Exhibit  8,  p.  18;  Tr.  p.  500,  Ins.  9-19). 

Analysis 

This  case  was  a prudence  review  of  costs  subject  to  the 
Commission-approved  fuel  adjustment  clause  of  Ameren  Missouri.  The 
only  question  before  the  Commission  was  whether  Ameren’s  fuel  and 
purchase  power  expenses  run  through  the  fuel  adjustment  clause  were 
prudent.  It  is  undisputed  that  Ameren  Missouri’s  fuel  and  purchase  power 
expenses  were  prudent.  As  such,  no  disallowances  were  appropriate 
and  the  analysis  should  have  ended  there. 

Instead,  the  majority  went  further,  and  focused  upon  the 
interpretation  of  a Commission  approved  tariff  as  it  applied  to  the  terms 
of  contracts  between  Ameren  Missouri  and  AEP  and  Ameren  Missouri 
and  Wabash.  This  was  beyond  the  scope  of  review.  The  question  of  the 
application  of  the  contracts  to  the  FAC  is  a matter  of  applying  the  law 
(the  tariff)  to  the  facts  (the  contract).  This  application  is  not  one  of 
prudence,  it  is  instead  rooted  in  the  regulatory  function  of  ratemaking  and 
specifically  - rate  treatment  for  the  costs  associated  with  the  contracts 
(either  included  or  excluded  from  the  FAC).  Staff’s  characterization  of 
this  analysis  as  prudence  is  a misapplication  of  the  principles  of 
prudence.  The  allocation  of  the  contracts  as  off  system  sales  by  Ameren 
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is  a question  of  iaw.  There  is  no  dispute  that  the  contracts  themseives 
were  prudentiy  entered  into. 

To  find  prudence  under  the  majority’s  chosen  context  wouid 
require  that  Ameren  know  in  advance  the  answer  to  the  question  of  iaw 
regarding  the  contract’s  appiication  to  the  terms  of  the  FAC  by  this 
Commission.  This  prudence  review  was  not  the  proper  vehicie  to 
chaiienge  the  contracts’  appiication  to  the  FAC. 

That  said,  for  purposes  of  argument  oniy,  if  one  assumes  that 
this  was  the  appropriate  case  for  chaiienging  the  ciassification  of  the 
contracts,  then  Ameren  Missouri  stiii  prevaiis  based  upon  the  competent 
and  substantiai  evidence  in  the  record.  The  evidence  in  this  case 
demonstrates  that  in  determining  whether  the  contracts  at  issue  faii 
within  or  outside  of  the  FAC  exception  for  off-system  saies,  that  the 
circumstances  at  the  time  of  the  decision  to  enter  into  the  contracts  is 
controiiing  as  to  the  prudence  of  the  contracts  themseives.  Ameren 
Missouri  made  its  best  efforts  to  piace  itseif  in  a position  that  was  as 
ciose  to  its  position  that  had  existed  prior  to  the  massive  ice  storm  and 
the  ioss  of  its  singie  iargest  power  customer.^ 

Ameren  Missouri’s  action  in  securing  contracts  with  AEP  and 
Wabash  maintained  the  status  quo  reguiatory  context  which  was 
envisioned  when  the  FAC  was  ordered  by  this  Commission.  Ameren 
Missouri’s  action  was  the  type  of  sound  business  judgment  decision  a 
utiiity  shouid  make  under  circumstances  such  as  those  presented.  No 
evidence,  none,  shows  that  the  contracts  with  AEP  or  Wabash  were 
imprudent.  For  a utiiity  to  iose  a 500MW  customer  unexpectediy 
overnight,  for  reasons  known  oniy  to  Mother  Nature,  caiis  for  prompt  and 
decisive  action;  action  that  protects  not  oniy  ratepayers,  but  aiso 
sharehoiders. 

That  is  exactiy  what  Ameren  Missouri  did  by  securing  contracts 
with  AEP  and  Wabash.  Any  suggestion  that  Ameren  Missouri’s 
contracts,  as  drafted,  were  intended  to  achieve  a resuit  which  was  not 
harmonious  with  its  position  in  reiation  to  its  sharehoiders  and  ratepayers 
before  the  ice  storm  is  not  supported  by  any  evidence  in  this  case.  No 
questions  were  raised  in  this  case  that  the  resuiting  Order  in  Case  No. 
ER-201 0-0036  faiis  to  meet  the  iegisiatures  mandate  in  Section 
386.266.4(1)  RSMo  Cum.  Supp.  (2009)  with  regard  to  the  operation  of  a 


' Report  and  Order,  ER-201 1-0028,  pg.  8,  pg.  12  "In  replacing  that  load,  Ameren  Missouri 
sought  to  enter  into  sales  contracts  that  would  most  closely  resemble  the  service  to 
Noranda  by  rebalancing  the  load  with  regard  to  the  type  of  customer  serviced  and  credit 
exposure  by  Ameren  Missouri.”  See  also,  Haro  Direct,  Ex.  1,  Pages  4-5,  Lines  8-22,  1-17. 
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FAC.  As  such,  the  FAC  tariff  must  be  in  harmony  with  the  iaw.  The 
majority  cannot  retroactiveiy  create  confiict  between  these  two  provisions 
of  iaw. 

Just  as  duiy  promuigated  ruies  of  the  Commission  have  the  force 
and  effect  of  iaw,  so  do  Orders  of  the  Commission.  It  is  aiso  weii 
estabiished  that  “[A]  tariff  that  has  been  approved  by  the  Pubiic  Service 
Commission  becomes  Missouri  iaw  and  has  the  same  force  and  effect  as 
a statute  enacted  by  the  iegisiature.”  Bauer  v.  Southwestern  Bell 
Telephone  Co.,  958  S.W.2d  568,  570  (Mo.  App.  E.D.  1997).  This 
concept  aiso  comports  with  Foremost-McKesson,  Inc.,  v.  Davis,  488 
S.W.2d  193,  201  (Mo.  Banc  1972)  where  the  Court  stated  that  “[l]t  is  a 
weii-estabiished  principie  that  administrative  ruies,  which  were 
promuigated  to  impiement  the  act,  must  be  read  In  conjunction  and 
harmony  therewith  and,  so  read,  the  rules  do  not  eliminate  any  statutory 
requisite  of  Intent  or  effect."  (Emphasis  added). 

To  suggest  that  a contract  entered  into  by  Ameren  Missouri 
couid  have  as  its  resuit,  the  creation  of  an  uniawfui  construct  between 
the  FAC  tariff  and  Section  386.266.4(1)  wouid  require  a finding  that 
Ameren  Missouri  acted  against  its  own  interests,  an  aiiegation  that  was 
not  proven  by  any  evidence  presented.  What  the  majority  does  here  is 
conciude  that  Ameren  Missouri’s  contracts  with  AEP  and  Wabash,  when 
tested  against  the  FAC  tariff,  ieft  Ameren  Missouri  in  a different  position 
after  the  ice  storm  than  before  the  ice  storm,  which  is  not  what  was 
intended  by  Ameren  Missouri  when  it  entered  into  the  contracts  with  AEP 
and  Wabash.  The  evidence  in  the  case  supports  Ameren  Missouri  on 
this  point. 

Because  a utiiity  has  a duty  to  serve,  it  cannot  mereiy  engage  in 
a transaction  which  wouid  seii  the  power  formeriy  used  by  its  iargest 
customer  to  anyone  eise,  the  agreement  to  seii  had  to  be  one  that 
offered  Ameren  Missouri  the  fiexibiiity  to  resume  service  to  Noranda  at  a 
time  of  Noranda’s  choosing  and  that  aiso  fit  within  the  resource  pians  of 
the  utiiity.  This  is  the  statutory  confine  of  service,  within  which  Ameren 
was  iegaiiy  required  to  operate.  Ameren  Missouri,  faced  with  an 
unprecedented  situation,  entered  into  contracts  with  AEP  and  Wabash  to 
seii  power  that  wouid  have  otherwise  been  deiivered  to  Noranda.  The 
contracts  were  intended  to  piace  Ameren  Missouri  in  the  same,  or  as 
simiiar  a situation  as  possibie,  as  to  that  which  existed  prior  to  the  ice 
storm,  and  in  fact  did  just  that.  The  Commission’s  focus  shouid  have 
been  on  those  two  contracts  and  their  prudence,  and  ended  at  that  point, 
in  favor  of  Ameren  Missouri.  The  simpie  reason  is  that  a prudence  review 
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does  not  rely  upon  hindsight  to  reach  its  determination;  rather,  the  review 
piaces  itseif  into  the  shoes  of  the  person  making  the  decision  at  the  time 
and  asks  whether  a reasonabie  person,  knowing  aii  of  the  facts  and 
circumstances  known  at  that  time,  wouid  make  the  same  decision  today. 

The  majority  instead  works  its  way  through  a tortured  anaiysis 
invoiving  statutory  construction,  whiie  grafting  onto  the  anaiysis  aspects 
of  contract  interpretation  as  weii.  Ameren  Missouri’s  definition  of  iong 
term  partiai  requirements  saies  is  dispositive.  There  was  no  evidence 
presented  that  at  the  time  the  two  contracts  were  entered  into  that 
anything  other  than  Ameren  Missouri’s  definition  was  intended  by  the 
parties  to  the  contract.  The  opponents  to  Ameren  Missouri  in  this  matter, 
and  the  majority  of  the  Commission,  uitimateiy  are  saying  that  no  matter 
what  terms,  words,  or  phrases  were  seiected  by  Ameren  Missouri  in  the 
contracts  with  AEP  and  Wabash,  that  because  Ameren  Missouri’s  words 
wouid  have  been  seif  serving,  they  are  therefore  irreievant.  They  are  not. 
To  the  contrary,  Ameren  Missouri  had  every  incentive  to  choose  words 
that  wouid  ensure  its  contractuai  bargain  was  met,  that  the  contracts 
when  appiied  to  the  FAC  achieved  the  resuit  it  desired  (keeping  it  in  a 
position  as  ciose  to  that  which  existed  before  the  ice  storms),  and  that 
the  contracts’  appiication  to  the  FAC  tariff  and  the  terms  of  the  Order  in 
ER-201 0-0036  conformed  to  the  iaw. 

The  majority  makes  much  ado  about  ambiguity.  What  type  of 
contracts  existed  between  Ameren  Missouri,  AEP  and  Wabash  were 
between  those  parties.  Any  ambiguities’  as  to  those  contracts  are  to  be 
construed  under  contract  construction  standards.  Ameren’s 
representations  as  to  these  contracts  are  undisputed  facts  because  no 
other  party  to  those  contracts  presented  any  evidence  or  testimony  to  the 
contrary;  specificaiiy,  AEP  or  Wabash.  Mr.  Haro  testified  for  Ameren 
Missouri: 

Weii,  at  the  time  when  I entered  a contract,  I did  not  iook 
for  particuiar  definitions.  What  I did  was  I contacted 
counterparties  and  said  I need  to  enter  into  a iong-term 
partiai  requirement  deai  and  that's  the  kind  of  the  section 
I entered  into.  (Tr.  p.  52,  ins.  7-11)  (Emphasis  added). 

Mr.  Haro  testified  that  he  toid  AEP  and  Wabash  that  they  were  entering 
into  iong-term  partiai  requirements  contracts,  and  there  is  no  evidence  in 
the  record  to  the  contrary.  Any  other  parties’  thoughts,  beiiefs  or 
interpretations  are  compieteiy  and  whoiiy  irreievant.  As  such,  the  AEP 
and  Wabash  contracts  are  iong-term  partiai  requirements  contracts,  as 
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those  terms  are  known  by  the  wholesale  electricity  marketplace.^ 
Ameren  Missouri  also  understood  that  the  FAC  tariff  was  constructed 
within  the  wholesale  electricity  marketplace,  the  same  as  the  two 
contracts.  These  are  the  facts  that  were  known  to  Ameren  Missouri  at 
the  time  the  contracts  were  entered  into,  and  no  hindsight  considerations 
(or  definitions)  can  change  these  facts. 

The  Commission’s  Staff  in  interpreting  the  application  of  the 
contracts  to  the  FAC  tariff  arrived  at  a definition  for  long  term  partial 
requirements  contracts  after  the  contracts  were  executed.  Any  evidence 
in  the  record  suggesting  otherwise  is  unpersuasive,  contradictory  and 
unreliable.  Because  of  the  timing  in  which  Staffs  definition  arose,  it  is 
implausible  that  such  a definition  was  even  plausible  at  the  time  (without 
hindsight)  the  AEP  and  Wabash  contracts  were  executed.  This  same 
absurdity  as  to  timing  of  the  definition  is  again  repeated  in  Staffs 
definitional  recommendation  with  regard  to  the  FAC,  again  a definition 
applied  in  hindsight. 

Further,  Staffs  proposed  definition  ignores  the  regulatory 
compact  that  has  existed  in  Missouri  since  this  Commission  was  created. 
This  Commission  was  created  to  serve  the  public  interest.  That  is,  since 
regulated  utilities  are  monopolies,  this  Commission  acts  as  a substitute 


^ Many  definitions  were  offered  by  the  parties  in  this  case  for  “requirements  saies.”  Missouri 
iaw  offers  a definition  for  requirements  saies  under  the  Uniform  Commerciai  Code.  Whiie 
the  UCC  is  dispositive  as  to  “goods,”  and  therefore  not  appiicabie  as  iaw  to  eiectricity,  it  is 
most  certainiy  persuasive  authority  in  this  case.  Furthermore,  the  UCC’s  appiicabiiity  to  gas 
saies  is  instructive  since  many  terms  and  definitions  used  in  the  gas  business  are  used  with 
regard  to  eiectricity.  Aiso,  the  UCC’s  definition  of  requirement  saies  appears  to  be  the 
primordiai  basis  for  other  definitions  in  other  contexts;  a comparison  not  drawn  by  any  party 
to  this  case.  Missouri  Revised  Statutes  Section  400.2-306  (1)  A term  which  measures  the 
quantity  by  the  output  of  the  seiier  or  the  requirements  of  the  buyer  means  such  actuai 
output  or  requirements  as  may  occur  in  good  faith,  except  that  no  quantity  unreasonabiy 
disproportionate  to  any  stated  estimate  or  in  the  absence  of  a stated  estimate  to  any 
normai  or  otherwise  comparabie  prior  output  or  requirements  may  be  tendered  or 
demanded.  (2)  A lawfui  agreement  by  either  the  seiier  or  the  buyer  for  exciusive  deaiing  in 
the  kind  of  goods  concerned  imposes  unless  otherwise  agreed  an  obiigation  by  the  seiier  to 
use  best  efforts  to  suppiy  the  goods  and  by  the  buyer  to  use  best  efforts  to  promote  their 
saie. 

Other  references  within  the  UCC  for  definitionai  purposes  in  this  case  are  aiso  persuasive 
as  weii,  inciuding  the  UCC  treatment  of  trade  usage.  Therefore,  to  dismiss  the  UCC  out  of 
hand  in  favor  of  options  proposed  in  this  case  wouid  be  to  overiook  weii  estabiished  iaw, 
which  has  a iong  and  thorough  history  in  Missouri. 
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for  the  marketplace.^  It  follows  that  if  the  marketplace  provides  a solution, 
then  a regulatory  solution  is  not  necessary.  Thus,  the  fact  that  the 
marketplace  defined  long-term  as  one  year  or  more  is  dispositive.  That 
Staff  would  look  somewhere  else  other  than  the  marketplace  for  a 
definition  of  long-term  is  contrary  to  the  regulatory  compact. 

Conclusion 

What  the  majority  has  done  here  is  to  punish  Ameren  Missouri 
for  a sound  business  judgment  and  to  give  the  ratepayers  a windfall  that 
they  did  not  deserve.  This  does  not  balance  the  interests  of  the 
shareholders  with  the  interests  of  the  ratepayers  as  the  law  requires  this 
Commission  to  do.  While  this  may  fit  the  majority’s  idea  of  redistributive 
social  policy,  it  ignores  the  facts  and  violates  the  law.  For  that  reason, 
and  the  other  reasons  discussed  above,  I strongly  dissent. 

'NOTE:  This  case  was  appealed  to  the  Missouri  Court  of  Appeals  (WD)  and  affirmed.  See 
399  SW  3d  467  (Mo.  App.  WD.  20f3) 


In  the  Matter  of  the  Joint  Application  of  Missouri-American  Water 
Company  and  Loma  Linda  Water  Company  for  Authority  for 
Missouri-American  Water  Company  to  Acquire  Certain  Assets  of 
Loma  Linda  Water  Company  and,  in  Connection  Therewith,  Certain 
Other  Related  Transactions 

File  No.  WO-2011-0015 
Decided  May  2,  2011 

WATER  §4.  After  approving  the  transfer  of  assets  from  Loma  Linda  Water  Company  to 
Missouri-American  Water  Company,  the  Commission  cancelled  the  certificate  granted  to 
Loma  Linda. 

ORDER  CANCELING  AUTHORITY  UNDER  CERTIFICATE 
AND  CANCELING  TARIFF 


On  November  3,  2010,  the  Missouri  Public  Service  Commission 
issued  an  order  approving  the  transfer  of  Loma  Linda  Water  Company’s 
assets  to  Missouri-American  Water  Company.  Included  in  the  transfer  of 
those  assets  was  Loma  Linda’s  Certificate  of  Service  Authority.  Because 
the  Commission  has  authorized  the  transfer  of  Loma  Linda’s  authority  to 


Charles  F.  Phillips,  Jr.,  The  Regulation  of  Public  Utilities,  3rd  ed.,  p.  f 82  (f  993). 
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operate  as  a water  company  in  the  state  of  Missouri,  the  Commission 
herein  canceis  the  company’s  authority  as  weii  as  its  corresponding  tariff. 

THE  COMMISSION  ORDERS  THAT: 

1.  Loma  Linda  Water  Company’s  authority  under  its  certificate, 
granted  in  Commission  Case  No.  WA-92-187,  is  canceiied. 

2.  Loma  Linda  Water  Company’s  tariff,  JW-2002-0034,  is 
canceiied. 

3.  This  order  shaii  become  effective  on  May  1 2,  201 1 . 

4.  This  case  shaii  be  ciosed  on  May  13,  201 1 . 


Kennard  L.  Jones,  Senior  Reguiatory 
Law  Judge,  by  deiegation  of  authority 
pursuant  to  Section  386.240,  RSMo  2000. 
Dated  at  Jefferson  City,  Missouri, 
on  this  2nd  day  of  May,  201 1 . 


In  the  Matter  of  the  Application  of  KCP&L  Greater  Missouri 
Operations  Company  for  Approval  to  Make  Certain  Changes  in  its 
Charges  for  Electric  Service* 

File  No.  ER-201 0-0356 
Decided  May  4,  2011 

Evidence,  Practice  And  Procedure  §26.  The  Commission  presumes  that  a utility’s  costs 
were  prudently  incurred.  Any  party  can  rebut  that  presumption  by  creating  a "serious 
doubt”  as  to  the  prudence  of  an  expenditure.  The  serious  doubt  is  created  upon  identifying 
an  imprudent  action  based  on  industry  standards  and  the  circumstances  at  the  time  the 
decision  was  made,  and  proof  of  increased  costs  due  to  that  decision.  Once  a serious 
doubt  has  been  raised,  the  burden  shifts  back  to  the  utility  to  dispel  those  doubts  and  prove 
the  expenditure  was  prudent. 

Rates  §3.  The  Commission  has  described  a “zone  of  reasonableness”  extending  from  100 
basis  points  above  to  1 00  basis  points  below  the  recent  national  average  of  awarded  return 
on  equity  (“ROE”)  to  help  the  Commission  evaluate  ROE  recommendations.  The 
Commission  has  wide  latitude  in  setting  an  ROE  within  the  zone  of  reasonableness.  If  the 
total  effect  of  the  rate  order  is  not  unjust  or  unreasonable,  judicial  inquiry  is  at  an  end. 
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In  Memoriam 

The  Commissioners  and  aii  the  empioyees  at  the  Commission 
express  their  deepest  sympathy  to  Curtis  Bianc’s  famiiy,  friends,  and 
coiieagues  for  his  untimeiy  death  which  occurred  on  February  16,  2011, 
whiie  he  was  in  Jefferson  City  in  order  to  attend  the  scheduied  hearings 
for  these  cases. 

Procedural  History 

On  June  4,  2010,  KCP&L  Greater  Missouri  Operations  Company 
(GMO)  submitted  to  the  Commission  proposed  tariff  sheets,  effective  for 
service  on  and  after  May  4,  2011,  that  are  intended  to  impiement  a 
generai  rate  increase  for  eiectricai  service  provided  in  its  Missouri 
service  area.  GMO’s  proposed  tariffs  wouid  increase  its  Missouri 
jurisdictionai  revenues  by  approximateiy  $75.8  miiiion  and  $22.1  miiiion 
for  its  MPS  and  L&P  service  territories,  respectiveiy.  According  to  GMO, 
this  represented  a 14.43%  rate  increase  for  MPS  based  on  current 
Missouri  jurisdictionai  revenue,  inciuding  fuei  adjustment  ciause  revenue 
of  approximateiy  $525  miiiion.  It  also  represents  a 13.87%  increase  for 
L&P  based  on  current  Missouri  jurisdictional  revenues,  including  a fuel 
adjustment  clause  revenue  of  approximately  $159  million.  The 
Commission  issued  an  Order  and  Notice  on  June  11,  in  which  it  gave 
interested  parties  until  July  1 to  request  intervention.^  GMO  voluntarily 
extended  the  tariff  effective  date  until  June  4,  201 1 . 

The  Commission  received  timely  intervention  requests  from: 
Dogwood  Energy,  LLC;  the  City  of  Kansas  City,  Missouri;  Ag  Processing, 
Inc.,  a Cooperative;  the  Sedalia  Industrial  Energy  Users  Association 
(SIEUA);  Union  Electric  Company,  d/b/a  Ameren  Missouri;  the  City  of 
Lee’s  Summit,  Missouri;  the  Hospital  Intervenors,^  Missouri  Gas  Energy, 
a Division  of  Southern  Union  Company;  Robert  Wagner;  the  Federal 
Executive  Agencies;  the  American  Association  of  Retired  Persons 
(AARP),  the  Consumers  Council  of  Missouri,  The  Empire  District  Electric 
Company;  Missouri  Retailers  Association;  the  Missouri  Department  of 
Natural  Resources;  and  the  City  of  St.  Joseph,  Missouri.  The 
Commission  granted  these  requests. 


' Calendar  dates  refer  to  2010  unless  otherwise  noted. 

^ Consisting  of  Lee’s  Summit  Medical  Center,  Liberty  Hospital,  Research  Belton  Hospital, 
Saint  Luke’s  East  - Lee’s  Summit,  St.  Mary’s  Medical  Center,  Saint  Luke’s  Northland 
Hospital  - Smithville  Campus,  and  North  Kansas  City  Hospital. 
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The  test  year  is  the  12  months  ending  December  31,  2009, 
updated  for  known  and  measureabie  changes  through  June  30,  2010, 
and  trued-up  through  December  31,  2010.^  Portions  of  the  hearings  in 
this  case  were  heid  simuitaneousiy  with  the  hearings  in  ER-201 0-0355 
for  Kansas  City  Power  & Light  Company  (KCP&L).  Common  issues 
were  aiso  addressed  in  the  Report  and  Order  in  ER-201 0-0355  but  wiii 
be  repeated  in  this  order.  The  Commission  heid  iocai  pubiic  hearings  in 
Nevada,  St.  Joseph,  Kansas  City,  Riverside,  Lee’s  Summit,  and 
Carroiiton.  The  evidentiary  hearing  went  from  January  18  through 
February  4,  2011,  February  14  through  February  17,  2011,  and  the 
true-up  hearing  was  heid  on  March  3-4,  201 1 . 

Non-Unanimous  Stipulations  and  Agreements 

The  Commission  received  seven  Non-unanimous  Stipuiations 
and  Agreements  from  February  2 to  March  23,  201 1 . With  regard  to 
GMO,  those  stipuiations  resoived:  depreciation,  amortizations,  an 
Economic  Reiief  Piiot  Program,  empioyee  severance  cost,  Suppiementai 
Executive  Retirement  Pension  cost,  advertising  cost,  bad  debt  expense, 
cash  working  capitai  imputed  accounts  receivabie  program. 
Proposition  C expenses,  caii  center  reporting,  tracker  use  for  latan 
operation  and  maintenance  expenses,  transmission  expense  and 
revenue  tracker,  outdoor  lighting,  class  cost  of  service  and  rate  design, 
MGE  rate  design  issue,  pensions  and  other  post-employment  benefits, 
and  latan  common  costs. 

No  parties  objected  to  the  nonunanimous  stipulation  and 
agreements.  Therefore,  as  permitted  by  Commission  Rule  4 CSR 
240-2.115,  the  Commission  will  treat  the  stipulations  as  if  they  were 
unanimous.  The  Commission  finds  the  above-referenced  stipulations 
reasonable  and  approves  them. 

General  Findings  of  Fact 

The  Missouri  Public  Service  Commission,  having  considered  all 
of  the  competent  and  substantial  evidence  upon  the  whole  record, 
makes  the  following  findings  of  fact  and  conclusions  of  law.  The 
positions  and  arguments  of  all  of  the  parties  have  been  considered  by 
the  Commission  in  making  this  decision.  Failure  to  specifically  address  a 
piece  of  evidence,  position  or  argument  of  any  party  does  not  indicate 
that  the  Commission  has  failed  to  consider  relevant  evidence,  but 


Ex.  GMO  210,  p.  8. 
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indicates  rather  that  the  omitted  materiai  was  not  dispositive  of  this 
decision.  When  making  findings  of  fact  based  upon  witness  testimony, 
the  Commission  wiii  assign  the  appropriate  weight  to  the  testimony  of 
each  witness  based  upon  their  quaiifications,  expertise  and  credibiiity 
with  regard  to  the  attested  to  subject  matter. 

1.  Kansas  City  Power  & Light  Company  (“KCP&L”)  and 
KCP&L  Greater  Missouri  Operations  Company  (“GMO”)  are  both  whoiiy 
owned  by  Great  Piains  Energy,  Inc.  (“GPE”).  Their  service  areas  in 
Missouri  are  shown  on  Scheduie  2 to  the  direct  testimony  of  Cary  G. 
Featherstone.^ 

2.  Coiiectiveiy,  KCP&L  and  GMO  operate  and  present 
themseives  to  the  pubiic  under  the  brand  and  service  mark  “KCP&L.” 
The  workforce  for  GMO  consists  of  KCP&L  empioyees;  GMO  has  no 
empioyees  of  its  own.  Before  it  was  acquired  by  GPE,  GMO  was  named 
Aquiia,  Inc.,  and  before  that,  UtiliCorp  United,  Inc.® 

3.  KCP&L  serves  approximately  509,000  customers,  of 
which  about  450,000  are  residential  customers,  about  57,000  are 
commercial  customers  and  the  remaining  about  2,000  are  industrial, 
municipal  and  other  utility  customers.  To  serve  these  customers,  KCP&L 
owns  and  operates  571  MW  of  nuclear  generating  capacity  and,  with 
latan  2,  about  2,774  MW  of  coal  capacity,^  and  with  Spearville  2,  148 
MW  of  wind  capacity,  829  MW  of  natural  gas-fired  combustion  turbine 
capacity,  and  302  MW  of  oil-fired  combustion  turbine  capacity.  It  also 
purchases  power.® 

4.  GMO  has  approximately  312,000  customers,  of  which 
about  273,500  are  residential  customers,  about  38,000  are  commercial 
customers  and  the  remaining  about  500  customers  are  industrial, 
municipal  and  other  utility  customers.  To  serve  these  customers,  GMO 
owns,  with  latan  2,  2,128  MW  of  generating  capacity,  of  which  1 ,045  MW 
is  coal  capacity,®  1,019  MW  is  natural  gas-fired  combustion  turbine 


“*  Witness  credibility  is  solely  within  the  discretion  of  the  Commission,  who  is  free  to  believe 
all,  some,  or  none  of  a witness’  testimony.  State  ex.  ret.  Missouri  Gas  Energy  v.  Pubiic 
Service  Comm’n,  186  S.W.Sd  376,  389  (Mo.  App.  2005). 

Ex.  KCP&L  21 5. 

® Ex.  KCP&L  21 0,  p.  1 ; Ex.  KCP&L  21 5,  pp.  3-4  & 1 2;  Ex.  GMO  21 0,  p.  1 ; Ex.  GMO  215, 
pp.  3,  1 1 . 

^ latan  2 ownership  is  54.7%  of  850  MW,  equaling  465  MW. 

® Ex.  KCP&L  21 0,  pp.  1 -2;  Ex.  KCP&L  21 5,  p.  43. 

^ latan  2 ownership  is  18%  of  850  MW,  equaling  153  MW. 
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capacity,  and  64  MW  is  oii-fired  combustion  turbine  capacity.  Like 
KCP&L,  it  aiso  purchases  power. 

5.  These  two  rate  cases  started  on  June  4,  2010,  when 
KCP&L  and  GMO  fiied  appiications  and  proposed  tariff  changes  to 
impiement  generai  eiectric  rate  increases.  The  cases  are  Fiie  Nos.  ER- 
2010-0355  and  ER-201 0-0356,  respectiveiy.  KCP&L  stated  its 
appiication  was  designed  to  recover  an  additionai  $92.1  miiiion  per  year 
in  rate  revenues,  a 13.8%  increase."  By  its  true-up  direct  case  fiied  on 
February  22,  2011,  KCP&L  stated  its  revenue  deficiency  is  $55.8 
miiiion. In  its  true-up  direct  case  fiied  that  same  day.  Staff 
recommended  an  annuai  increase  in  revenue  requirement  of 
$9.6  miiiion. 

6.  GMO’s  service  area  is  divided  into  two  separate  rate 
districts  referred  to  as  MPS  and  L&P.  The  MPS  rate  district  inciudes 
parts  of  Kansas  City,  Lee’s  Summit,  Sedaiia,  Warrensburg  and 
surrounding  areas.  The  L&P  rate  district  is  in  and  about  St.  Joseph, 
Missouri.  GMO  stated  its  appiication  was  designed  to  recover  an 
additionai  $75.8  miiiion  per  year  in  rate  revenues  from  its  customers  in  its 
MPS  rate  district,  a 14.4%  increase,  and  an  additionai  $22.1  miiiion  per 
year  in  rate  revenues  from  its  customers  in  its  L&P  rate  district  a 13.9% 
increase. By  its  true-up  direct  case  fiied  on  February  22,  201 1 , GMO 
stated  its  revenue  deficiency  for  MPS  is  $65.2  miiiion  and  its  revenue 
deficiency  for  L&P  is  $23.2  miiiion. In  its  true-up  direct  case  fiied  that 
same  day.  Staff  recommended  an  annuai  increase  in  revenue 
requirement  for  MPS  of  $4.6  miiiion  and  an  increase  of  $16.6  miiiion  for 
L&P.^® 

General  Conclusions  of  Law 

Conclusions  of  Law  Regarding  Jurisdiction 

1.  GMO  is  an  eiectric  utiiity  and  a pubiic  utiiity  subject  to 
Commission  jurisdiction.^^  The  Commission  has  authority  to  reguiate  the 
rates  GMO  may  charge  for  eiectricity.^® 


Ex.  GMO  210,  pp.  1-2;  Ex.  GMO  215,  p.  34. 

' ' Ex.  KCP&L  21 5,  pp.  1 0-1 1 ; Ex.  GMO  21 5,  pp.  3-4. 

Ex.  KCP&L  114,  p.  1;  Ex.  KCP&L  117,  p.  1 (but  per  the  Staff’s  reconciliation,  KCP&L’s 
requested  revenue  increase  is  $66.5  million). 

Ex.  KCP&L  304,  p.  4. 

'■*  Ex.  GMO  21 0,  p.  7;  Ex.  GMO  21 5,  pp.  3,  1 0;  Ex.  KCP&L  21 5,  Sch.  2. 

Ex.  GMO  58,  p.  1. 

Ex.  KCP&L  304,  p.  4. 

Section  386.020(15),  (42),  RSMo  2010  (all  statutory  cites  to  RSMo  2010  unless 
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2.  The  Commission  is  authorized  to  vaiue  the  property  of 
eiectric  utiiities  in  Missouri.^®  Necessariiy,  that  inciudes  property  and 
other  assets  proposed  for  inciusion  in  rate  base.  In  determining  vaiue, 
“the  commission  may  consider  aii  facts  which  in  its  judgment  have  any 
bearing  upon  a proper  determination  of  the  question  . . . The  courts 
have  heid  that  this  statute  means  that  the  Commission’s  determination  of 
the  proper  rate  must  be  based  on  consideration  of  aii  reievant  factors. 
Reievant  factors  inciude  questions  raised  by  stakehoiders  about  the 
prudency  and  necessity  of  utiiity  construction  decisions  and 
expenditures. 

3.  In  making  its  determination,  the  Commission  may  adopt 
or  reject  any  or  aii  of  any  witnesses’  testimony.^^  Testimony  need  not  be 
refuted  or  controverted  to  be  disbeiieved  by  the  Commission.^®  The 
Commission  determines  what  weight  to  accord  to  the  evidence 
adduced.®"^  “It  may  disregard  evidence  which  in  its  judgment  is  not 
credibie,  even  though  there  is  no  countervaiiing  evidence  to  dispute  or 
contradict  it.’’®®  The  Commission  may  evaiuate  the  expert  testimony 
presented  to  it  and  choose  between  the  various  experts.®® 

4.  The  Staff  of  the  Commission  is  represented  by  the 
Commission’s  Staff  Counsei,  who  has  been  deiegated  the  duties  of  the 
Commission’s  Generai  Counsei,  an  empioyee  of  the  Commission 
authorized  by  statute  to  “represent  and  appear  for  the  commission  in  aii 
actions  and  proceedings  invoiving  this  or  any  other  iaw  [invoiving  the 
commission.]’’®^  The  Pubiic  Counsei  is  appointed  by  the  Director  of  the 
Missouri  Department  of  Economic  Deveiopment  and  is  authorized  to 
“represent  and  protect  the  interests  of  the  pubiic  in  any  proceeding 


otherwise  indicated). 

Section  393.140(11). 

Section  393.230.1,  RSMo. 

Section  393.270.4,  RSMo. 

State  ex  ret.  Missouri  Water  Co.  v.  Pubiic  Service  Commission,  308  S.W.2d  704,  719 
(Mo.  1957);  State  ex  rel.  Midwest  Gas  Users'  Association  v.  Public  Service  Commission, 
976  S.W.2d  470,479  (Mo.  App.,  W.D.  1998);  State  ex  rel.  Office  of  Public  Counsel  v. 
Public  Sen/ice  Commission  of  Missouri,  858  S.W.2d  806  (Mo.  App.,  W.D.  1993). 

State  ex  rel.  Associated  Natural  Gas  Co.  v.  Public  Service  Commission,  706  S.W.2d  870, 
880  (Mo.  App.,  W.D.  1985). 

^ State  ex  rel.  Rice  v.  Public  Service  Commission,  359  Mo.  109,  116,  220  S.W.2d  61,  65 
(banc  1949). 

Id. 

Id. 

Associated  Natural  Gas,  supra,  706  S.W.2d  at  882. 

Section  386.071 . 
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before  or  appeal  from  the  public  service  commission[.]”^®  The  remaining 
parties  include  governmental  entities,  other  electric  utilities,  and 
consumers. 

Burden  of  Proof 

5.  “At  any  hearing  involving  a rate  sought  to  be  increased, 
the  burden  of  proof  to  show  that  the  increased  rate  or  proposed 
increased  rate  is  just  and  reasonable  shall  be  upon  the  . . . electrical 
corporation  . . . and  the  commission  shall  give  to  the  hearing  and 
decision  of  such  questions  preference  over  all  other  questions  pending 
before  it  and  decide  the  same  as  speedily  as  possible.”  ® 

Ratemaking  Standards  and  Practices 

6.  The  Commission  is  vested  with  the  state's  police  power 
to  set  "just  and  reasonable"  rates  for  public  utility  services, subject  to 
judicial  review  of  the  question  of  reasonableness.^^  A “just  and 
reasonable”  rate  is  one  that  is  fair  to  both  the  utility  and  its  customers;®^  it 
is  no  more  than  is  sufficient  to  “keep  public  utility  plants  in  proper  repair 
for  effective  public  service,  [and]  ...  to  insure  to  the  investors  a 
reasonable  return  upon  funds  invested. In  1925,  the  Missouri 
Supreme  Court  stated:^"^ 

The  enactment  of  the  Public  Service  Act  marked  a 
new  era  in  the  history  of  public  utilities.  Its  purpose  is  to 
require  the  general  public  not  only  to  pay  rates  which  will 
keep  public  utility  plants  in  proper  repair  for  effective 
public  service,  but  further  to  insure  to  the  investors  a 


Sections  386.700  and  386.71 0. 

Section  393.150.2. 

Section  393.130,  in  pertinent  part,  requires  a utiiity's  charges  to  be  "just  and  reasonable" 
and  not  in  excess  of  charges  allowed  by  law  or  by  order  of  the  commission. 
Section  393.140  authorizes  the  Commission  to  determine  "just  and  reasonable"  rates. 

St.  ex  rel.  City  of  Harrisonville  v.  Pub.  Serv.  Comm'n  of  Missouri,  291  Mo.  432, 
236  S.W.  852  (Mo.  banc.  1922);  City  of  Fulton  v.  Pub.  Serv.  Comm'n,  275  Mo.  67, 
204  S.W.  386  (Mo.  banc.  1918),  error  dis’d,  251  U.S.  546,  40  S.Ct.  342,  64  L.Ed.  408;  City 
of  St  Louis  V.  Pub.  Serv.  Comm'n  of  Missouri,  276  Mo.  509,  207  S.W.  799  (1919); 
Kansas  City  v.  Pub.  Serv.  Comm'n  of  Missouri,  276  Mo.  539,  210  S.W.  381  (1919),  error 
dis’d,  250  U.S.  652,  40  S.Ct.  54,  63  L.Ed.  1190;  Lightfoot  v.  City  of  Springfield, 
361  Mo.  659,  236  S.W. 2d  348  (1951). 

St  ex  rei.  Valley  Sewage  Co.  v.  Pub.  Serv.  Comm'n,  515  S.W. 2d  845  (Mo.  App.  1974). 

St  ex  rel.  Washington  University  et  at  v.  Pub.  Serv.  Comm'n,  308  Mo.  328,  344-45, 

272  S.W.  971,  973  (Mo.  banc  1925). 

S'*  /w 
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reasonable  return  upon  funds  invested.  The  police 
power  of  the  state  demands  as  much.  We  can  never 
have  efficient  service,  unless  there  is  a reasonable 
guaranty  of  fair  returns  for  capital  invested.  * * * These 
instrumentalities  are  a part  of  the  very  life  blood  of  the 
state,  and  of  its  people,  and  a fair  administration  of  the 
act  is  mandatory.  When  we  say  "fair,"  we  mean  fair  to 
the  public,  and  fair  to  the  investors. 

7.  The  Commission’s  guiding  purpose  in  setting  rates  is  to 
protect  the  consumer  against  the  natural  monopoly  of  the  public  utility, 
generally  the  sole  provider  of  a public  necessity.^®  “[T]he  dominant 
thought  and  purpose  of  the  policy  is  the  protection  of  the  public  . . [and] 
the  protection  given  the  utility  is  merely  incidental.”^®  However,  the 
Commission  must  also  afford  the  utility  an  opportunity  to  recover  a 
reasonable  return  on  the  assets  it  has  devoted  to  the  public  service.®^ 
“There  can  be  no  argument  but  that  the  Company  and  its  stockholders 
have  a constitutional  right  to  a fair  and  reasonable  return  upon  their 
investment.”®® 

8.  The  Commission  has  exclusive  jurisdiction  to  establish 
public  utility  rates,®®  and  the  rates  it  sets  have  the  force  and  effect  of 
law.'*®  A public  utility  has  no  right  to  fix  its  own  rates  and  cannot  charge 
or  collect  rates  that  have  not  been  approved  by  the  Commission;'** 
neither  can  a public  utility  change  its  rates  without  first  seeking  authority 
from  the  Commission.'*®  A public  utility  may  submit  rate  schedules  or 
“tariffs,”  and  thereby  suggest  to  the  Commission  rates  and  classifications 
which  it  believes  are  just  and  reasonable,  but  the  final  decision  is  the 
Commission's.'*®  Thus,  “[rjatemaking  is  a balancing  process.”'*'* 

9.  Ratemaking  involves  two  successive  processes:  first, 
the  determination  of  the  “revenue  requirement,”  that  is,  the  amount  of 


May  Dep't  Stores  Co.  v.  Union  Elec.  Light  & Power  Co.,  341  Mo.  299,  1 07  S.W.2d  41 , 48 
(Mo.  App.  1937). 

® St.  ex  rel.  Crown  Coach  Co.  v.  Pub.  Serv.  Comm'n,  179  S.W.2d  123,  126  (1944). 

St  ex  rel.  Utility  Consumers  Council,  Inc.  v.  Pub.  Serv.  Comm'n,  585  S.W.2d  41 , 49  (Mo. 
banc  1979). 

St  ex  rel.  Missouri  Public  Service  Co.  v.  Fraas,  627  S.W.2d  882,  886  (Mo.  App.  1981). 
May  Dep't  Stores,  supra, 107  S.W.2d  at  57. 

Utility  Consumers  Council,  supra,  585  S.W.2d  at  49. 

Id. 

Deaconess  Manor  Ass'n  v.  Pub.  Serv.  Comm'n,  994  S.W.2d  602,  610  (Mo.  App.  1999). 
May  Dep't  Stores,  supra, 107  S.W.2d  at  50. 

St  ex  rel.  Union  Elec.  Co.  v.  Pub.  Serv.  Comm'n,  765  S.W.2d  618,  622  (Mo.  App.  1988). 
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revenue  the  utility  must  receive  to  pay  the  costs  of  producing  the  utility 
service  while  yielding  a reasonable  rate  of  return  to  the  investors.''^ 

10.  The  second  process  is  rate  design,  that  is,  the 
construction  of  tariffs  that  will  collect  the  necessary  revenue  requirement 
from  the  ratepayers.  Revenue  requirement  is  usually  established  based 
upon  a historical  test  year  that  focuses  on  four  factors:  (1)  the  rate  of 
return  the  utility  has  an  opportunity  to  earn;  (2)  the  rate  base  upon  which 
a return  may  be  earned;  (3)  the  depreciation  costs  of  plant  and 
equipment;  and  (4)  allowable  operating  expenses.  The  calculation  of 
revenue  requirement  from  these  four  factors  is  expressed  in  the  following 
formula: 

RR  = C + (V  - D)  R 


where:  RR 

C 

V 

D 

R 


Revenue  Requirement; 
Prudent  Operating  Costs, 
including  Depreciation 
Expense  and  Taxes; 

Gross  Value  of  Utility 
Plant  in  Service; 
Accumulated 
Depreciation;  and 
Overall  Rate  of  Return  or 
Weighted  Cost  of  Capital. 


11.  The  return  on  the  rate  base  is  calculated  by  applying  a 
rate  of  return,  that  is,  the  weighted  cost  of  capital,  to  the  original  cost  of 
the  assets  dedicated  to  public  service  less  accumulated  depreciation."^® 

12.  The  Public  Service  Commission  Act  vests  the 
Commission  with  the  necessary  authority  to  perform  these  functions. 
The  Commission  can  prescribe  uniform  methods  of  accounting  for 
utilities,  and  can  examine  a utility's  books  and  records  and,  after  hearing, 
can  determine  the  accounting  treatment  of  any  particular  transaction."^^  In 
this  way,  the  Commission  can  determine  the  utility's  prudent  operating 
costs.  The  Commission  can  value  the  property  of  electric  utilities 
operating  in  Missouri  that  is  used  and  useful  to  determine  the  rate 


St.  ex  ret.  Capital  City  Water  Co.  v.  Missouri  Pub.  Serv.  Comm'n,  850  S.W.2d  903,  916  n. 
1 (Mo.  App.  1993). 

See  St  ex  rel.  Union  Eiec.  Co.,  765  S.W.2d  at  622. 

“^Section  393.140. 
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base."^®  Finally,  the  Commission  can  set  depreciation  rates  and  adjust  a 
utility's  depreciation  reserve  from  time-to-time  as  may  be  necessary.''® 

13.  The  Revenue  Requirement  is  the  sum  of  two 
components:  first,  the  utility's  prudent  operating  expenses,  and  second, 
an  amount  calculated  by  multiplying  the  value  of  the  utility’s  depreciated 
assets  by  a rate  of  return.  For  any  utility,  its  fair  rate  of  return  is  simply 
its  composite  cost  of  capital.  The  composite  cost  of  capital  is  the  sum  of 
the  weighted  cost  of  each  component  of  the  utility's  capital  structure. 
The  weighted  cost  of  each  capital  component  is  calculated  by  multiplying 
its  cost  by  a percentage  expressing  its  proportion  in  the  capital  structure. 
Where  possible,  the  cost  used  is  the  "embedded"  or  historical  cost; 
however,  in  the  case  of  Common  Equity,  the  cost  used  is  its  estimated 
cost. 

14.  Because  the  parties  have  no  dispute  regarding  rate 
design  or  depreciation,  the  Commission  will  resolve  the  issues  below 
generally  in  the  following  order:  rate  base,  rate  of  return,  and  expenses. 

The  Issues 

Being  unable  to  agree  on  how  to  phrase  many  issues,  GMO 
(jointly  with  KCPL)  and  Staff  submitted  separate  lists  of  issues  for 
determination  by  the  Commission.  The  Commission  phrases  and 
resolves  the  issues  herein.  The  issues  listed  at  the  beginning  of  each 
section  may  be  phrased  differently  than  those  presented  and  may  not  be 
inclusive  of  all  issues  decided.  The  Commission  has  previously  decided 
the  issues  common  to  KCPL  and  GMO®°  and  those  decisions  will  be 
repeated  here  as  they  apply  to  GMO. 

I.  Rate  Base 

A.  latan 

Should  the  latan  1 and  2 Rate  Base  Additions  be  included  in 
rate  base  in  this  proceeding? 


Section  393.230.  Section  393.135  expressiy  prohibits  the  inciusion  in  eiectric  rates  of 
costs  pertaining  to  property  that  is  not  "used  and  usefui." 

Section  393.240. 

“ File  No.  ER-201 0-0355,  In  the  Matter  of  the  Application  of  Kansas  City  Power  & Light 
Company  for  Approval  to  Make  Certain  Changes  in  its  Charges  for  Electric  Sen/ice  to 
Continue  the  Implementation  of  Its  Regulatory  Plan,  Report  and  Order  (issued  Aprii  1 2, 
2011);  and  Order  of  Ciarification  (issued  April  19,  2011). 
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Should  the  Commission  presume  that  the  costs  of  those 
additions  were  prudently  incurred  until  a serious  doubt  has  been 
raised  as  to  the  prudence  of  the  investment  by  a party  to  this 
proceeding? 

Has  a serious  doubt  regarding  the  prudence  of  the  latan  1 
and  2 additions  been  raised? 

Should  the  Company’s  conduct  be  judged  by  asking 
whether  the  conduct  was  reasonable  at  the  time,  under  all  the 
circumstances,  considering  that  the  company  had  to  solve  its 
problem  prospectively  rather  than  in  reliance  on  hindsight? 

Did  KCP&L  prudently  manage  the  latan  1 and  2 projects? 

Is  the  December  2006  Control  Budget  Estimate  the  definitive 
estimate? 

Should  the  costs  of  the  latan  1 and  2 projects  be  measured 
against  the  Control  Budget  Estimate? 

Should  the  latan  1,  2 and  common  regulatory  assets  be 
included  in  rate  base,  as  well  as  the  annualized  amortization 
expense? 

Findings  of  Fact  - latan 

7.  On  August  5,  2005,  the  Commission  approved  the 
Stipuiation  and  Agreement  in  Fiie  No.  EO-2005-0329  (“Reguiatory 
Pian”).  Under  the  Reguiatory  Pian,  KCP&L^^  has  embarked  upon  a 
series  of  infrastructure  and  customer  enhancement  projects  vaiued  at 
over  $2.64  biiiion.  Section  III.B.4.  of  the  Reguiatory  Pian  which  identifies 
the  required  ievei  of  KCP&L’s  reporting  of  the  Comprehensive  Energy 
Pian  (“CEP”)  Projects  states:  Section  III.B.4.  of  the  Regulatory  Plan 
identifies  the  required  level  of  KCP&L’s  reporting  of  the  CEP  Projects: 
KCPL  shall  provide  status  updates  on  these 

infrastructure  commitments  to  the  Staff,  Public  Counsel, 

MDNR  and  all  other  interested  Signatory  Parties  on  a 


Because  KCP&L  is  the  managing  entity  for  each  of  the  co-owners  of  the  latan  Project, 
KCP&L  is  the  entity  referred  to  in  the  latan  section  of  this  Report  and  Order. 
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quarterly  basis.  Such  reports  will  explain  why  these 
investment  decisions  are  in  the  public  interest.  In 
addition,  KCPL  will  continue  to  work  with  the  Staff, 

Public  Counsel  and  all  other  interested  Signatory  Parties 
in  its  long-term  resource  planning  efforts  to  ensure  that 
its  current  plans  and  commitments  are  consistent  with 
the  future  needs  of  its  customers  and  the  energy  needs 
of  the  State  of  Missouri. 

8.  KCP&L  complied  with  this  requirement  by  providing 
nineteen  (19)  written  Ouarterly  Reports  to  Staff,  OPC,  and  any  other 
interested  party,  starting  with  the  first  quarter  of  2006  through  the  third 
quarter  of  201 0.^^ 

9.  KCP&L  recently  submitted  the  20"^  Quarterly  Report  on 
February  15,  2011.  Those  Quarterly  Reports  discuss  the  status  of  the 
Regulatory  Plan  infrastructure  investments,  and  other  specific  significant 
issues  existing  during  the  reporting  period.  KCP&L  also  met  regularly 
with  Staff,  QPC,  and  representatives  of  the  Signatory  Parties  to  discuss 
the  contents  of  the  Quarterly  Reports,  as  well  as  provide  more  current 
information  if  available  at  the  time  of  the  meeting.^"* 

10.  In  addition,  the  Missouri  Retailers  Association’s  (“MRA”) 
consultant,  Walter  Drabinski  and  his  colleagues  from  Vantage 
Consulting,  also  received  the  Quarterly  Reports  and  attended  the 
Quarterly  Meetings  that  KCP&L  held  with  the  Kansas  Corporation 
Commission  (“KCC”)  Staff.^^ 

11.  Mr.  Drabinski  visited  the  latan  Project  site  and  met  with 
KCP&L  on  seventeen  (17)  separate  occasions.^® 

12.  KCP&L  responded  to  Mr.  Drabinski’s  data  requests  and 
provided  to  Mr.  Drabinski  unfettered  access  to  KCP&L’s  project 
personnel,  its  consultants,  and  the  latan  Project  documentation.  Mr. 
Drabinski  agreed  that  the  information  provided  was  sufficient  for  him  to 
perform  a prudence  analysis.®^ 

13.  The  Quarterly  Reports  identified  the  latan  Project’s  risks 
as  they  were  known  throughout  the  Project  and  KCP&L’s  strategy  for 
mitigating  those  risks.  In  the  first  quarter  2007  Quarterly  Report,  KCP&L 


See  Commission  Fiie  No.  EO-2005-0329,  Stipuiation  and  Agreement  at  iii.B.4,  p.  46. 
Tr.  1 1 60-65;  Ex.  KCP&L  69,  pp.  1 9-24;  Ex.  KCP&L  70,  pp.  2,  4,  8,  38, 

^■‘Tr.  1160-64. 

“Tr.  1586-1590. 

“ id. 

“Tr.  1586,  in.  22,  to  1590,  In.  25. 


KCP&L  GREATER  MISSOURI  OPERATIONS 


20  Mo.  P.S.C.  3d 


393 


began  including  a specific  section  entitled  “Identification  of  Project  Risks” 
to  describe  the  key  issues  recognized  by  management  regarding  latan 
Unit  2.^® 

14.  The  risks  identified  and  tracked  in  the  Ouarterly  Reports 
were  primarily  the  same  risks  that  KCP&L  identified  in  the  analysis  of 
contingency  that  was  performed  in  establishing  the  Control  Budget 
Estimate  in  December  2006.®® 

15.  Mr.  Giles  describes  in  his  testimony  the  risks  and 
mitigation  plans  that  KCP&L  was  tracking  throughout  the  life  of  the 
Project.®® 

Cost  Control  System  and  Unidentified  Cost  Overruns 

16.  Both  Staff  and  KCP&L  agreed  that  for  purposes  of  the 
Stipulation,  the  Control  Budget  Estimate  would  serve  as  the  baseline 
budget  for  the  Projects  and  the  Definitive  Estimate  from  which  the  latan 
Units  1 and  2 Projects  would  be  measured.®^ 

17.  KCP&L’s  witnesses  Mr.  Archibald,  Mr.  Meyer  and  Mr. 
Nielsen,  as  well  as  the  Missouri  Retailer’s  Association  witness  Mr.  Walter 
Drabinski  and  Staffs  Mr.  Elliott,  each  showed  that  the  Cost  Control 
System  that  KCP&L  developed  for  the  latan  Project  allowed  for  any 
interested  party  to  fully  examine  the  costs  incurred  on  the  latan  Project.®^ 

18.  KCP&L’s  Cost  Control  System  provided  the  guidance 
needed  to  establish  the  latan  Project’s  Cost  Portfolio,  which  it  uses  for 
day-to-day  tracking  and  management  of  latan  Project’s  costs.®® 

19.  The  Cost  Control  System  contains  all  the  information 
needed  to  both  identify  and  explain  each  of  the  overruns  to  the  Control 
Budget  Estimate  that  occurred  on  the  latan  Project.®'^ 

20.  Mr.  Meyer  placed  KCP&L’s  Cost  Control  System  in  the 
top  quartile  of  those  he  has  seen,  and  believes  this  system  has  allowed 
for  the  effective  cost  management  of  the  latan  Projects.®® 

21 . KCP&L’s  cost  control  system  is  consistent  with  industry 
best  practices.®® 


“ See  Ex.  KCP&L  71  ; see  also  Ex.  KCP&L  24,  pp.  18-26;  Ex.  KCP&L  25,  pp.  37-41 . 

See  Ex.  KCP&L  24,  pp.  20-24;  Ex.  KCP&L-25,  pp.  39-  41 . 

See  Ex.  KCP&L  24,  pp.  20-24. 

Tr.  1095-97;  2643-44. 

“ See  Ex.  KCP&L  25,  pp.  20-22;  Ex.  KCP&L  4,  pp.  3-4;  Tr.  pp.  2176-77. 

Ex.  KCP&L  205,  p.  10;  see  also  Ex.  KCP&L  44,  pp.  3,  10-12,  p.  30,  and  Schs.  DFM2010- 
1 7 to  DFM201 0-24;  Ex.  KCP&L  46,  p.  26. 

See  Ex.  KCP&L  205,  pp.  1 1 -1 3. 

“ See  Ex.  KCP&L  44,  pp.  3,  7-8. 
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22.  KCP&L’s  cost  control  system  allows  any  interested  party 
to  this  matter  to  track  every  doiiar  that  KCP&L  spent  on  the  latan  Project, 
regardiess  of  whether  the  costs  were  anticipated  in  the  Controi  Budget 
Estimate  or  constitute  a cost  overrun  to  the  Controi  Budget  Estimate: 
“Our  system  aiiows  you  to  track  through  every  doiiar  that’s  spent  from 
cradie  to  grave  and  understand  where  it  was  spent  and  wherever  the 
overrun  occurred.’’®^ 

23.  KCP&L  compiied  with  the  requirements  in  the 
Reguiatory  Pian  regarding  the  cost  controi  process  for  construction 
expenditures.  Section  III.B.f.q.  of  the  Reguiatory  Pian  requires  that 
KCP&L  do  the  foiiowing: 

KCPL  must  deveiop  and  have  a cost  controi  system 
in  piace  that  identifies  and  expiains  any  cost  overruns 
above  the  definitive  estimate  during  the  construction 
period  of  the  latan  2 project,  the  wind  generation 
projects  and  the  environmentai  investments. 

24.  KCP&L  has  compiied  with  these  requirements.  First, 
KCP&L  deveioped  a comprehensive  Cost  Controi  System  which 
provides  key  guidance  to  each  of  the  CEP  Projects  governed  by  the 
Stipuiation.®® 

25.  KCP&L’s  Cost  Controi  System,  which  was  transmitted  to 
the  Staff  and  the  other  Signatory  Parties’  representatives  on  Juiy  10, 
2006,  “describes  the  governance  considerations,  management 
procedures,  and  cost  controi  protocois  for  the  CEP  Projects”  inciuding 
the  latan  Project.®® 

26.  On  July  11,  2006,  KCP&L  representatives  met  with 
members  of  the  Staff  and  the  other  interested  parties.  Staff  raised  no 
concerns  at  that  meeting.^® 

27.  Additionally,  KCP&L  has  conducted  quarterly  meetings 
addressing  Project  issues,  including  costs,  and  provided  Staff  with 
thousands  of  well-organized  and  detailed  documents  describing  and 
explaining  the  cost  overruns  and  has  explained  to  Staff  multiple  times  in 
face-to-face  meetings  how  the  documents  can  be  used  to  identify  and 
explain  the  overruns  on  the  latan  Project.^^ 


See  Ex.  KCP&L-43,  p.  5,  In.  10;  Ex.  KCP&L  46,  pp.  249-250. 
®^Tr.  2176-77. 

“ Ex.  KCP&L  38,  at  Sch.  SJ201 0-1 . 

Ex.  KCP&L  25,  p.  21 , In.  9-1 1 ; KCP&L  38,  Sch.  SJ201 0-1 , p.  3. 
Ex.  KCP&L  25,  p.  22. 

Ex.  KCP&L  25,  p.  4,  In.  4-7. 
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28.  Further,  the  Cost  Control  System  states  that  the  latan 
Project’s  cost  performance  would  be  measured  against  the  Project’s 
Control  Budget  Estimate  (i.e.,  Definitive  Estimate),  and  to  do  so,  the 
latan  Project’s  Control  Budget  “will  identify  the  original  budget  amount 
(whether  contracted  or  estimated)  for  each  line  item  of  the  Project’s  costs 
and  will  track  those  budget  line  items  against  the  following: 

• Costs  committed  to  date 

• Actual  paid  to  date 

• Change  orders  to  date 

• Expected  at  completion,  based  on  current 
forecasts. 

29.  The  Cost  Control  System  also  identified  the  latan 
Project’s  actual  and  budgeted  costs  would  be  tracked  in  comparison  to 
latan  Unit  1 Project’s  and  latan  Unit  2 Project’s  respective  Definitive 
Estimates.  The  Cost  Control  System  states  that: 

The  Project  Team  will  develop  a Definitive  Estimate 
for  each  Project  that  will  provide  an  analytical  baseline 
for  evaluating  Project  costs.  The  estimate  will  establish 
anticipated  costs  for  individual  work  activities  and  all 
procurements.  The  Definitive  Estimate  will  be  used  to 
establish  each  Project’s  Control  Budget.^® 

30.  Second,  KCP&L  created  a Definitive  Estimate.  KCP&L’s 
prefiled  Testimony  describes  in  detail  the  process  KCP&L  used  for 
developing  the  Control  Budget  Estimates  for  both  latan  1 and  2?"^ 

31 . Staff  and  KCP&L  agreed  that  the  Control  Budget 
Estimate  would  serve  as  the  baseline  budget  for  the  Projects  and  the 
Definitive  Estimate  from  which  the  latan  Units  1 and  2 Projects  would  be 
measured. 

32.  Third,  KCP&L  met  its  obligation  to  report  on  the  status  of 
the  Definitive  Estimate.  Once  each  Project’s  Control  Budget  Estimate 
was  in  place,  the  latan  Project  team  began  tracking  costs  in  the  manner 
described  in  the  Cost  Control  System.^® 

33.  As  the  latan  Project  progressed,  KCP&L  met  its 
obligation  to  “identify  and  explain”  all  cost  overruns  on  the  latan  Project. 
With  the  Definitive  Estimate  in  place,  the  latan  Project  team  developed  a 


Ex.  KCP&L  38,  Sch.  SJ2010-1,  p.  17. 

"^/cf.  atSch.  SJ2010-1,atp.  8. 

^■‘Ex.  KCP&L  24,  pp.  15-18,  Ex.  KCP&L  43,  pp.  6-16. 

Tr.  1095-97,  2643-44,  Staffs  Position  Statement,  p.  9. 
See  Ex.  KCP&L  25,  pp.  20-22. 
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“Cost  Portfolio”  which  it  uses  for  day-to-day  tracking  and  management  of 
latan  Project’s  costs. 

34.  KCP&L’s  Cost  Portfolio  comprises  the  necessary 
management  reports  and  information  needed  for  cost  tracking,  cash  flow, 
change  order  tracking  and  management.^® 

35.  Within  the  Cost  Portfolio,  there  is  a specific  report 
entitled  the  “K-Report”  which  is  the  report  that  delineates  discrete  line 
items  of  cost  including  each  and  every  budget  change  that  has  occurred 
along  with  all  costs  actually  expended.^® 

36.  KCP&L  has  provided  this  report  to  Staff  in  summary  form 
each  quarter  since  the  creation  of  the  Control  Budget  Estimate  in  the  first 
quarter  of  2007,  and  has  provided  Staff  with  access  to  the  detailed  Cost 
Portfolio  on  a monthly  basis  since  that  time.®® 

37.  Staff  admits  that  KCP&L’s  cost  control  system  has  the 
ability  to  track  cost  overruns.  As  the  Staff’s  own  report  states:  “KCPL’s 
control  budget  is  very  detailed  with  hundreds  of  line  items.  It  is  clear  that 
KCPL  has  the  ability  to  track,  identify  and  explain  control  budget 
overruns.”®^ 

38.  In  keeping  with  the  collaborative  process  that  KCP&L 
began  when  it  negotiated  the  Stipulation,  KCP&L  made  every  effort  at 
every  stage  of  the  process  to  be  fully  transparent  and  accommodating  for 
all  the  Signatory  Parties  to  access  its  records  and  information  to  ensure 
that  the  latan  Project  stayed  on  track,  as  well  as  self-reporting  all 
variances  in  cost  and  schedule.®® 

39.  Moreover,  KCP&L  transparently  reported  each  and 
every  major  decision  that  KCP&L  makes,  the  basis  for  those  decisions, 
the  risks  both  real  and  perceived  and  the  implications  to  those  decisions 
to  the  Project’s  cost  and  schedule  so  that  Staff  could  render  its  own 
independent  assessment  to  the  Commission  regarding  KCP&L’s 
prudence.®® 

40.  As  a prime  example  of  this  transparency,  KCP&L  invited 
the  Staff  to  participate  in  the  2008  cost  reforecast  process  and  all  of  the 


See  Ex.  KCP&L  4,  pp.  3-4. 

Id. 

Id. 

See  Ex.  KCP&L  25,  pp.  22-23. 

Ex.  KCP&L  205,  p.  37. 

Ex.  KCP&L  25,  pp.  20-  25;  Ex.  KCP&L  44,  pp.  9-1 1 . 
Ex.  KCP&L  25,  pp.  20-23;  Ex.  KCP&L  4,  pp.  14-15. 


KCP&L  GREATER  MISSOURI  OPERATIONS 


20  Mo.  P.S.C.  3d 


397 


documents  that  KCP&L  generated  in  each  cost  reforecast  (collectively 
the  “Cost  Reforecasts”)  were  timely  provided  to  Staff  for  its  review.®"' 

41 . KCP&L  also  met  with  Staff  at  the  conclusion  of  each  of 
the  Cost  Reforecasts  to  discuss  the  resultant  changes  to  the  latan 
Project’s  projected  estimate  at  completion  (“EAC”).®® 

Cost  Variance  Identification 

42.  Mr.  Meyer  was  engaged  by  KCP&L  as  part  of  the  Schiff 
Hardin  team  and  his  role  on  the  latan  Project  included  examining  the 
changes  that  have  been  necessary  for  each  Unit’s  Control  Budget 
Estimate.®® 

43.  Mr.  Meyer  participated  in  the  oversight  of  the  latan 
Project’s  base  cost  estimate  that  ultimately  became  the  latan  Project’s 
Control  Budget  Estimates,  each  of  the  latan  Project's  cost  reforecasts, 
and  has  examined  in  reasonable  detail  all  of  the  documents  that  identify 
and  explain  the  cost  overruns  that  have  occurred  on  the  latan  Project.®^ 

44.  Mr.  Meyer  concludes,  “While  the  latan  Project  is  very 
complex,  identifying  variances  based  on  the  cost  system  is  not,  and 
KCP&L’s  project  documentation,  which  was  readily  available  to  Staff, 
explains  the  reasons  for  those  variances.”®® 

45.  Mr.  Meyer  provides  an  overview  of  this  analysis  of  the 
latan  Project  costs,  which  consisted  of:  “1)  ldentifi[cation]  from  aside- 
by-side  comparison  of  the  latan  Project’s  Control  Budget  Estimate  and 
actual  costs  the  largest  cost  overruns  by  line-item;  and  2)  Drill-down 
through  KCP&L’s  well-organized  back-up  documentation  on  each  line 
item  so  as  to  obtain  a better  understanding  of  the  cause  of  those 

..89 

overruns. 

46.  The  variances  were  not  caused  by  management 
imprudence.  The  size  of  the  overruns  was  much  lower  than  overall  cost 
increases  that  were  occurring  in  the  industry  at-large  at  the  same  time  for 
similar  projects.®® 


pp.  1091-92. 

^ Ex.  KCP&L  25,  pp.  24-25. 
“ Ex.  KCP&L  44,  p.  3. 

Id. 

^ Id 

Id  at  3-4. 
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47.  Mr.  Meyer  reviewed  the  latan  Project’s  cost  trends  as 
part  of  his  and  Schiff  Hardin’s  oversight  of  KCP&L’s  four  Cost 
Reforecasts  during  the  iife  of  the  Project.®^ 

48.  Mr.  Meyer’s  anaiysis  is  described  in  detaii  in  his  Rebuttai 
Testimony  and  attached  Scheduies. 

49.  The  “driii  down”  that  Mr.  Meyer  describes  invoived 
review  of  the  documents  described  above  from  KCP&L’s  Cost  Controi 
System.  Starting  with  the  K-Report,  Mr.  Meyer  identified  the  cost 
overruns  from  the  Controi  Budget  Estimate.  He  performed  his  anaiysis 
by  narrowing  the  scope  of  his  review  to  those  items  that  “on  their  face 
appear  to  be  overruns  or  underruns”  which  he  describes  as  a standard 
approach.®® 

50.  Mr.  Meyer  did  this  by  examining  the  aforementioned  K- 
Report  and  performing  comparisons  of  the  Controi  Budget  Estimate’s 
iine  items  to  confirm  negative  variances  without  regard  to  contingency 
transfers.®"^ 

51 . In  other  words,  Mr.  Meyer  verified  on  a iine-by-iine  basis 
which  items  cost  more  than  the  originai  estimate  anticipated  they  wouid 
regardiess  of  how  KCP&L  treated  it  within  its  Cost  Portfoiio.  Using  this 
method,  Mr.  Meyer  was  abie  to  isoiate  the  cost  overruns  and  examine 
the  root  cause  of  each  category  of  costs  where  an  overrun  occurs  and 
thus  make  a determination  regarding  KCP&L’s  prudence  in  association 
with  that  overrun.  Mr.  Meyer  then  anaiyzed  and  appiied  the  Project’s 
unaiiocated  contingency  from  the  Controi  Budget  Estimate  in  the  same 
manner  as  empioyed  by  the  project  team  to  determine  the  extent  of  the 
actuai  cost  overrun  on  the  Project.®® 

52.  Mr.  Meyer  then  examined  the  Recommendation  to 
Award  Letters,  Cost  Reforecasts,  Change  Orders  and  Purchase  Orders 
to  evaiuate  the  expianations  provided  by  KCP&L  regarding  these 
overruns.  Based  on  this  review,  Mr.  Meyer  describes  how  he  initiaiiy 
identified  certain  items  as  “omissions”  because  they  were  omissions  from 
the  Controi  Budget  Estimate  and  were  needed  for  the  construction  of  the 
latan  Project.®® 


Id.  at  17. 

Id  at  17-44;  Sch.  DFM2010-7  to  DFM2010-27. 
Id. 

Id.  at  18. 

Id.  at  18-20. 

at  Sch.  DFM2010-14. 
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53.  These  omitted  costs  are  essentially  scope  additions  to 
the  latan  Project  and  required  an  adjustment  to  the  Control  Budget 
Estimate  due  to  the  fact  that  these  items  “could  not  have  reasonably 
characterized  as  avoidable  costs  due  to  any  action  or  inaction  on  the  part 
of  KCP&L’s  management.®^ 

54.  After  making  these  adjustments,  Mr.  Meyer  was  left  with 
a list  of  variances  in  the  K-Report  that  formed  the  basis  of  his  analysis.®® 

55.  Because  Mr.  Meyer  only  evaluated  the  negative 
variances  (the  overruns)  and  did  not  take  into  account  any  of  the  positive 
variances  (the  underruns),  the  amount  of  these  negative  variances 
actually  exceeded  the  total  overrun  for  the  latan  Project.®® 

56.  Then,  utilizing  the  project’s  documentation  in  the  Cost 
Portfolio,  Mr.  Meyer  assessed  the  identified  root  causes  of  these  cost 
overruns,  and  “bucketed”  them  into  the  following  five  categories: 
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Reason 

Code 

Definition 

1 

DESiGN  MATURATiON:  This  category  captures 

work  that  is  related  to  the  original  scope  of  work,  and 
is  necessary  for  the  design  or  construction  of  the 
Unit.  This  could  include  field  changes  or  necessary 
design  changes  based  upon  information  that  became 
known  after  the  original  contract. 

2 

PRiCiNG  ESCALATiON/CHANGES:  This  category 
captures  increase  in  material  costs  or  rates  from  the 
original  contracted  amounts. 

3 

NEW  SCOPE:  This  category  captures  the  cost 

increases  associated  with  work  scope  that  was  never 
anticipated  to  be  a part  of  a particular  contractor's 
scope. 

4 

DESIGN  AND/OR  FABRICATION  ERRORS:  This 
category  captures  scope  and  costs  associated  with 
engineering  which  caused  rework  in  the  field  by  the 
affected  contractor. 

5 

COST  INCREASES  DUE  TO  SCHEDULE:  This 

category  captures  additional  costs  paid  to  the 
contractor  due  to  delays,  compression,  acceleration 
or  lost  productivity. 

57.  Mr.  Meyer  identified  the  methodoiogy  for  his 
categorization  of  the  cost  overruns  he  identified,  and  expiained  his 
reasoning  for  aiiocation  of  costs  into  each  of  these  categories. 

58.  Mr.  Meyer  used  these  reason  codes  so  that  these  cost 
items  couid  be  understood  as  part  of  generai  categories;  however,  his 
anaiysis  required  review  of  the  cost  items  themseives  and  aii  reiated 
supporting  documentation.  Mr.  Meyer  describes  the  appiication  of  these 
Reason  Code  Categories  in  his  Rebuttai  Testimony.^°^ 

59.  There  are  two  areas  of  Mr.  Meyer’s  anaiysis.  Design 
Maturation  and  Cost  Increases  Due  to  Schedule,  that  encompass  the 
majority  of  the  latan  Project’s  cost  overruns  that  Mr.  Meyer  examined. 
Based  on  his  drill  down  from  the  Project’s  documentation,  Mr.  Meyer 


Id.  at  27-29. 
Id.  at  25-44. 
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assigned  change  orders  to  Category  1 (Design  Maturation)  and  the 
reiated  Category  3 (New  Scope)  that  represented  costs  “the  Owner 
wouid  have  incurred  regardiess  of  any  act  or  omission  on  the  part  of  the 
Owner.”^°^ 

60.  Mr.  Meyer’s  anaiysis  of  these  items  was  further  guided 
by  the  concepts  of  “betterment”  or  “added  vaiue”.  The  Controi  Budget 
Estimate  was  impacted  by  design  maturation: 

Q:  What  portions  of  the  Project  were  most  impacted 
by  design  maturation  in  the  time  period  from  the 
December  2006  CBE  to  June  2008? 

A:  For  latan  Unit  2,  design  maturation  most  readiiy 
impacted  areas  of  the  finai  design  that  were  dependent 
on  the  detaiis  and  workings  of  the  major  pieces  of  piant 
equipment,  functionaiity  of  that  equipment  and 
operationai  aspects  of  that  equipment  in  concert  with 
other  systems.  Portions  of  the  design  that  were 
impacted  most  by  maturation  inciuded  piant  systems 
such  as  eiectricai,  water,  air,  ventiiation  and  mechanicai 
operations.  The  finai  design  of  these  piant  systems 
requires  significant  coordination  and  a fuii  understanding 
of  the  physicai  size,  iocations  and  functionaiity  of 
adjacent  equipment  and  structurai  eiements. 

Q:  Do  costs  of  a project  always  rise  as  a result  of 
design  maturation? 

A:  I wouid  not  say  that  “costs  rise”  due  to  design 
maturation  but  rather  one’s  abiiity  to  more  accurateiy 
forecast  the  end  cost  of  a project  is  enhanced  as  the 
design  is  compieted  and  that  sometimes  resuits  in  cost 
projections  increasing.  As  the  design  matures  and  the 
project’s  scope  becomes  more  defined,  the  work 
quantities  and  reiated  configurations  can  more  readiiy  be 
determined.  This  in  turn  has  an  effect  on  work 
sequences,  overaii  scheduie  considerations,  work-area 
sharing  arrangements,  and  time-function  expenses. 

Design  evoiution  enhances  an  owner’s  understanding  of 
the  nature  of  a project’s  various  cost  streams.  As  that 
knowiedge  and  understanding  is  incrementaiiy  accrued. 


103 


Id  at  27. 
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the  project’s  contingency  should  be  re-evaluated  in  light 
thereof. 


Q:  When  was  the  impact  of  design  maturation  most 
apparent  on  the  iatan  Unit  2 Project’s  costs? 

A:  During  the  period  between  the  establishment  of  the 
CBE  in  December  2006  and  the  May  2008  Cost 
Reforecast,  the  design  matured  from  approximately  20% 
complete  to  approximately  70%  complete.  A large 
percentage  of  the  R&O’s  that  the  Project  Team  had 
identified  during  this  period  reflected  the  increase  of 
such  design  maturity. 


Q:  Based  on  your  anaiysis  of  the  2008  reforecasted 
estimate,  did  the  increase  in  costs  from  design 
maturation  that  the  iatan  Unit  2 Project  experienced 
from  December  2006  to  May  2008  resuit  from  any 
imprudent  acts  by  KCP&L? 

A:  No.^°'^ 


61.  Because  much  of  the  impact  of  Design  Maturation  was 
captured  in  documentation  that  KCP&L’s  Project  Team  developed  in 
support  of  the  2008  Cost  Reforecast,  Mr.  Meyer  utilized  the  backup 
information  from  this  reforecast  to  measure  the  impact  of  the  design 
maturation  on  the  Iatan  Project’s  costs.  One  example  of  Design 
Maturation  is  the  R&O  from  the  Iatan  Unit  1 Project’s  2008  Cost 
Reforecast  which  calls  for  the  inclusion  of  work  on  the  existing  Unit  1 
Economizer. 

62.  Mr.  Meyer  identified  from  the  documentation  that  the 
work  involved  cooling  the  exit  gas  temperature  from  the  existing 
economizer  to  the  new  SCR  purchased  from  ALSTOM,  an  issue  that  was 
not  known  until  after  the  design  had  matured  and  it  was  recognized  that 
these  modifications  were  necessary.^®® 

63.  Mr.  Meyer  explained  that  this  R&O  item  resulted  in 
changes  to  both  the  Iatan  Unit  1 budget  and  schedule. 


Ex.  KCP&L  43,  pp.  26-27. 

Ex.  KCP&L  44,  Sch.  DFM-2010-06  and  Sch.  DFM2010-25. 
Id.-,  see  also  Ex.  KCP&L  44,  pp.  47-49. 
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64.  Mr.  Meyer  concluded  that  the  cost  overruns  on  the  latan 
Project  that  were  the  result  of  Design  Maturation  and  New  Scope,  and 
the  expianations  provided  by  KCP&L  show  that  these  overruns  were 
prudentiy  incurred.  Mr.  Meyer’s  anaiysis  of  the  effects  of  Design 
Maturation  on  the  latan  Project’s  costs  is  further  confirmed  by  Mr.  Davis, 
Mr.  Archibaid,  Mr.  Giies  and  Mr.  Roberts.^®® 

65.  Mr.  Meyer’s  anaiysis  of  the  Cost  Increases  due  to 
Schedule  followed  the  same  methodology.  Mr.  Meyer  examined  the  root 
causes  of  the  costs  related  to  schedule  changes,  including  those  to 
ALSTOM’S  schedule  of  work  for  latan  Unit  1 and  latan  Unit  2,  resulting  in 
the  ALSTOM  settlement  agreements,  and  found  that  the  explanation 
provided  by  KCP&L’s  project  team  was  sufficient  to  support  that  KCP&L 
managed  these  changed  conditions  prudently.^®® 

66.  Mr.  Meyer’s  opinion  is  supported  by  abundant  testimony 
from  Mr.  Downey,  Mr.  Davis,  Mr.  Bell  and  Mr.  Roberts,  who  each  testified 
at  length  regarding  the  prudence  of  the  decisions  KCP&L  made  to 
compensate  ALSTOM  for  revisions  to  the  latan  Project’s  schedule. 

67.  Mr.  Meyer’s  analysis  shows  that  KCP&L’s 
documentation  allows  for  the  performance  of  a prudence  analysis  of  the 
latan  Project’s  cost  overruns.  Mr.  Meyer’s  analysis  was  only  one  of 
several  such  analyses  that  have  been  performed.  MRA’s  consultant  Mr. 
Drabinski  describes  how  he  and  his  team  reviewed  the  latan  Project’s 
change  orders  and  purchase  orders  and  determined  the  basis  for  his 
testimony  in  this  case."^ 

68.  Mr.  Drabinski  agreed  that  the  information  provided  to 
him  was  sufficient  for  his  prudence  analysis."® 

69.  While  KCP&L  disagrees  with  both  Mr.  Drabinski’s 
methodology  and  his  conclusions,  Mr.  Drabinski  never  raised  any 
concerns  with  KCP&L’s  Cost  Control  System.  In  addition,  while  he  says 
he  did  not  examine  cost,  Mr.  David  Elliott  never  had  any  issues  with 
KCP&L’s  Cost  Control  System  and  was  able  to  perform  his  analysis  of 
the  engineering  necessity  of  the  change  orders  with  the  documents 


Ex.  KCP&L  4,  pp.  16-22,  25-27;  Ex.  KCP&L  18,  pp.  9-12  (citing  to  Sch.  BCD2010-01); 
Ex.  KCP&L  1 9,  pp.  1 1 , 27-28,  55-58  and  99-1 00;  Ex.  KCP&L  24,  pp.  20-21 ; Ex.  KCP&L  25, 
pp.  12,  26-27  and  35;  Ex.  KCP&L  51,  Roberts  Rebuttai  Testimony  pp.  21-24. 

Ex.  KCP&L  44,  pp.  31-34. 

Ex.  KCP&L  51,  pp.  9-10;  Ex.  KCP&L  22,  pp.  35-36;  Ex.  KCP&L  21,  pp.  13-14;  Ex. 
KCP&L  50,  pp.  15-16;  Ex.  KCP&L  18,  pp.  20-21;  Ex.  KCP&L  22,  pp.  25-28;  Ex.  KCP&L  51, 
p.  7-9;  Ex.  KCP&L  1 9,  pp.  47-51 , 1 1 0, ; Ex.  KCP&L  46,  pp.  1 27-1 32. 

Tr.  1598-9,  1607-8,  1634-6,  1703-4;  see  also  Ex.  KCP&L  2601 , pp.  204-213. 

""Tr.  p.  1586-1590. 
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provided  by  KCP&L.  Mr.  Elliott’s  review  included  “bucketing”  change 
orders  in  a manner  very  similar  to  the  one  employed  by  Mr.  Meyer."® 

70.  Dr.  Nielsen  concluded  that  but  for  two  examples,  his 
prudence  review  of  the  latan  Project  demonstrated  that  KCP&L  prudently 
managed  the  latan  Project.  Dr.  Nielsen  testified  that,  “Pegasus-Global 
was  able  to  track  cost  overruns  back  to  root  causes  for  those  overruns 
through  the  project  records  maintained  by  KCP&L  during  the  execution 
of  the  project.”^ 

Staff  Perspective  of  Cost  Control  System 

71.  Despite  all  of  the  evidence  that  KCP&L  has  presented. 
Staff  alleges  that  KCP&L  has  exhibited  a “knowing  and  willful  disregard 
of  its  obligations  under  the  Experimental  Alternative  Regulatory  Plan 
(‘EARP’)”  by  failing  to  identify  and  explain  cost  overruns  on  the  latan 
Project."® 

72.  Staff  claims  that,  “the  record  will  show  that  the  latan 
Construction  Project’s  cost  control  system  does  not  identify  and  explain 
cost  overruns  as  specified  in  KCP&L’s  Regulatory  Plan  but  only  provides 
fragmented  information  regarding  budget  variances  leaving  for  Staff  to 
identify  and  explain  cost  overruns.”"® 

73.  Staff  further  claims  that  KCP&L’s  cost  control  system  is 
also  “deficient”  when  compared  to  those  used  for  Wolf  Creek  and 
Callaway."^ 

74.  Staff  adds  that  KCP&L’s  tracking  of  “budget  variances  is 
not  what  the  KCP&L  Regulatory  Plan  requires”  because,  “budget 
variances  and  cost  overruns  are  not  necessarily  the  same  thing.”"® 

75.  However,  despite  these  allegations,  as  noted.  Staff 
admits  that  KCP&L  had  the  capability  to  track  cost  overruns  on  the  latan 
Project."® 

76.  Staff  had  full  access  to  the  same  documents  that  Mr. 
Meyer,  Mr.  Archibald,  Mr.  Drabinski,  Mr.  Elliott  and  Dr.  Nielsen  had  in 
performing  their  work.^®° 


Tr.  pp.  2398-2400;  Ex.  KCP&L  205,  p.  10;  Ex.  KCP&L  19,  pp.  10-12;  Ex.  KCP&L  25,  p. 
14. 

Ex.  KCP&L  46,  p.  26,  In.  16-20. 

Staff's  Initial  Brief  at  p.  19. 

Id.  atp.  25. 

""  Id. 

Id.  at  39. 

Ex.  KCP&L  205,  p.  37. 
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77.  As  Mr.  Blanc  testified,  “Staffs  latan  Report  reads  as 
though  it  expected  the  cost  controi  system  to  be  a piece  of  paper  that 
iists  and  expiains  every  doiiar  spent  over  the  December  2006  CBE.  That 
is  an  overiy  simpiistic  notion  and  does  not  accurateiy  represent  the 
purpose  of  a cost  controi  system,  which  is  to  manage  the  costs  of 
project,  which  KCP&L’s  system  effectiveiy  did.”^^^ 

78.  Whiie  the  Commission  has  previousiy  approved  an 
adjustment  for  costs  that  were  deemed  to  be  “unauditabie,”  such  a 
finding  has  oniy  been  made  in  very  extreme  circumstances  that  do  not 
appiy  here.  For  exampie,  a category  of  costs  was  determined  to  be 
unauditabie  when  the  utiiity:  (1)  faiied  to  have  a cost  controi  system  in 
piace;  (2)  faiied  to  provide  documentation  that  couid  be  broken  down  or 
traced  to  the  budget;  and  (3)  faiied  provide  evidence  regarding  its 
expenditures. 

79.  Additionaiiy,  the  Commission  has  previousiy  rejected 
Staffs  proposed  disaiiowances  for  “unauditabie”  costs. 

80.  For  exampie.  Staff  aiieged  that  certain  categories  of 
costs  in  the  originai  construction  of  latan  Unit  1 were  unauditabie  based 
on  Staffs  conciusion  that  it  was  unabie  to  reconciie  the  costs  at  issue 
against  any  variance  report  or  Staffs  definitive  estimate. 

81.  Specificaiiy,  Staff  asserted  the  foiiowing  costs  were 
“unauditabie:”  (1)the  difference  between  Staffs  definitive  estimate  and 
the  company's  definitive  estimate;  and  (2)  the  project  contingency 
fund.^^^  The  Commission  accepted  the  company’s  definitive  estimate 
which  eiiminated  Staffs  first  category  of  “unauditabie”  costs  and  aiso 


Ex.  KCP&L  44,  p.  3;  see  also  Tr.  1 1 60-64;  Ex.  KCP&L  69,  p.  1 9;  Ex.  KCP&L  70,  p.  2,  4, 
8,  38. 

Ex.  KCP&L  8,  p.  9. 

See  Re  Kansas  City  Power  & Light  Co.,  48  P.U.R.4*'’  598,  616  (1982);  see  also  Re 
Kansas  City  Power  & Light  Co.,  55  P.U.R.4’^  468  (1983)  (disallowance  of  "unexplained” 
costs  premised  on  a complete  lack  of  any  competent  and  substantial  evidence,  failure  of 
both  the  Company  and  Staff  to  address  specific  factors  or  causes  for  the  changes,  and  the 
Commission’s  conclusion  that  no  one  knows  to  what  the  unexplained  differences  are 
attributed.);  Staff’s  Initial  Brief  at  p.  31. 

See  Re  Kansas  City  Power  & Light  Co.,  48  P.U.R.T"  598,  61 6. 

In  the  referenced  case,  Staff  and  KCP&L  disagreed  regarding  the  what  estimate  was  the 
“Definitive  Estimate.”  Staff’s  calculation  of  “unauditabie”  costs  was  based  on  the  estimate  it 
asserted  was  the  Definitive  Estimate.  In  rejecting  the  Staff’s  claim  of  “unauditabie”  costs, 
the  Commission  found  that  the  Company’s  estimate  was  what  should  be  used  as  the 
Definitive  Estimate  to  determine  cost  overruns.  See  Re  Kansas  City  Power  & Light  Co.,  43 
P.U.R.4*'559,  585(1981). 

Id. 


KCP&L  GREATER  MISSOURI  OPERATIONS 


406 


20  Mo.  P.S.C.  3d 


rejected  the  Staff’s  assertion  that  the  contingency  fund  was  an 
“unauditabie”  cost. 

82.  KCP&L  has  provided  abundant  evidence  regarding  the 
creation,  impiementation,  and  use  of  an  industry  standard  cost  controi 
system  for  the  latan  Project  and  aii  costs  incurred  on  the  Project 
enabiing  Staff  to  audit  aii  of  the  latan  Project’s  costs. 

83.  Project  Contingency  is  an  unaiiocated  pooi  of  money 
that  is  intended  to  cover  the  project’s  risks  as  they  occur,  and  that 
KCP&L’s  method  of  distributing  contingency  on  an  as-needed  basis  is 
standard  in  the  industry.^^^ 

84.  A budget  estimate  shouid  not  determine  whether  a 
utiiity’s  decision  to  incur  a particuiar  expenditure  was  prudent: 

I don't  reaiiy  know,  other  than  for  reguiatory 
purposes,  what  any  of  the  budget  estimates  have  to  do 
with  prudence.  You're  not  prudent  whether  you're  above 
or  beiow  a budget  or  cost  estimate.  You're  prudent 
whether  you  do  something  that  causes  costs  to  rise  due 
to  imprudent  or  unreasonabie  management.  I don't 
beiieve  that  the  controi  budget  or  definitive  estimate 
shouid  be  a starting  point.  What  if  the  very  first  doiiar  on 
a project  was  spent  imprudentiy?  Are  you  not  abie  to  go 
back  and  identify  it  and  deduct  it  because  it's  beiow  the 
CBE?.  . . I don't  beiieve  there's  a reai  reiationship 
between  cost  estimates  or  budgets  with  the  question 
before  this  Commission  with  what  was  the  reasonabie  or 
imprudent  cost  of  the  project.^^® 

85.  Regardiess,  if  Staff  did  not  agree,  aii  it  had  to  do  was 
iook  at  the  contingency  iog  that  KCP&L  provides  to  Staff  each  month. 
Staff  couid  have  done  what  Mr.  Meyer  did  - appiy  the  contingency  in 
exactiy  the  same  manner  as  KCP&L’s  project  team  as  part  of  the 
prudence  review.^®® 

86.  If  Staff  still  had  questions,  all  Staff  had  to  do  next  was 
call  Mr.  Archibald,  who  opened  his  calendar  every  Friday  afternoon  for 
Staff  to  call  with  questions.  Or,  Staff  could  have  asked  questions  in  one 


Ex.  KCP&L  38,  Sch.  SJ201 0-1 ; Ex.  KCP&L  25,  pp.  4,  21  -22;  Ex.  KCP&L  24,  pp.  1 5-1 8; 
KCP&L  43,  pp.  6-16. 

Ex.  KCP&L  44.  pp.  15-16. 

Tr.,  p.  1713. 

Ex.  KCP&L  44,  pp.  15-16. 
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of  the  nineteen  Ouarterly  Meetings  If  Staff,  after  applying 

contingency  as  KCP&L  did,  then  wanted  to  examine  only  those  items 
that  were  added  to  the  budget  after  contingency  was  applied,  it  easily 
could  have  done  so.  KCP&L  identified  to  Staff  where  contingency  would 
be  exhausted  when  it  informed  Staff  in  the  second  quarter  of  2007  of  the 
need  to  reforecast  the  latan  Project’s  Control  Budget  Estimate. 

87.  Mr.  Giles  called  Mr.  Henderson  to  invite  Staff  to  observe 
the  reforecasting  of  the  Control  Budget  Estimate  that  concluded  with  the 

2008  Cost  Reforecast,  though  Staff  declined  the  invitation. 

88.  Had  Staff  wanted  to  look  at  the  actual  costs  that  were 
expended  on  the  latan  Project,  it  could  have  taken  the  K-Report  referred 
to  above,  compared  the  “Control  Budget  Estimate”  column  with  the 
column  labeled  “Actuals  Plus  Accruals,”  found  the  contracts  where  the 
actual  costs  exceeded  the  Control  Budget  Estimate  amount  and 
reviewed  the  change  orders  associated  with  these  increases.  Such  a 
“list”  not  only  exists,  as  Mr.  Archibald  stated,  it  is  reported  as  part  of  the 
regular  regime  in  the  Cost  Portfolio.  Perhaps  such  an  exercise  would  be 
time  consuming,  but  it  is,  in  essence,  no  different  than  what  Mr.  Elliott  did 
when  he  reviewed  the  engineering  necessity  of  the  latan  Project’s 
change  orders. 

89.  In  fact,  had  Audit  Staff  merely  requested  a copy  of  what 
Mr.  Elliott  prepared  in  his  work  papers,  it  would  have  had  a “list”  that 
consists  of  227  change  orders  with  a value  over  $50,000  on  latan  Unit  1 
and  647  similar  change  orders  on  latan  Unit  2.  However,  Audit  Staff 
never  once  sought  Mr.  Elliott’s  assistance  in  preparing  this  prudence 
audit  other  than  the  one  section  he  authored  for  Staff’s  December  31, 

2009  and  November  2010  Reports,  and  didn’t  know  that  Mr.  Elliott  had 
even  prepared  these  “lists.” 

90.  Mr.  Featherstone  described  a system  that  Staff  once 
used  that  combined  both  pure  auditing  of  costs  with  the  expertise  and 
judgment  of  the  engineering  Staff. 

91.  Engineering  conclusions  have  guided  all  of  Staff’s  prior 
audit  reports  and  associated  disallowance  recommendations.  The 


Tr.  221 6-1 7;  Ex.  KCP&L  25:  pp.  4,  1 1 -1 2,  38-41 . 

Ex.  KCP&L  71 , pp.  5-7. 

'^"Tr.  1091. 

Tr.  2398-2400;  Ex.  KCP&L  205,  pp.  10,  30-31;  Ex.  KCP&L  19,  pp.  10-12;  Ex.  KCP&L 
25,  p.  14 

Tr.  2313,  2387,  2400,  2661 , 2828. 

Tr.  332,  337,  339. 
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evidence  demonstrated  in  this  case  that  the  Audit  Staff  did  not  consuit 
the  Engineering  Staff  in  deveioping  its  recommended  disaiiowances.^^® 

92.  Mr.  Henderson  took  accountabiiity  for  the  change  in  this 
procedure,  which  uitimateiy  resuited  in  Staffs  unprecedented 
recommended  disaiiowance  of  aii  costs  over  the  latan  Project’s  Controi 
Budget  Estimate  based  soieiy  on  the  recommendation  of  Mr. 
Hyneman.^®^ 

93.  Staff’s  approach  to  the  audit  of  the  latan  Project  is 
especiaiiy  curious  in  iight  of  Chairman  Gunn’s  expressed  concerns  in  the 
Aprii  2010  Hearing: 

But  we  have  an  Order  saying  do  an  audit, 
compiete — and  then  we  have  an  order  saying  compiete 
the  audit.  We  have  a brand-new — and  this  is  a latan  1, 
which  we’ve  taiked  about  the  totai  cost  of  this  project, 
which  is  huge,  and  we  want  to  get  that  done  because  we 
know  that  we’ve  got  latan  2 coming,  which  is  enormous. 

And  yet  it  didn’t  appear  to  be  viewed  by  anybody 
that  this  was  an  important  audit.  As  a matter  of  fact,  we 
decided  to  puii  it  out  of  the  normai  way  that  we  do  it  and 
have  one  person  take  it  on  themseives  because  other 
peopie  were  so  reiuctant  to  take  it  on  because  there  was 
chaos,  that  they  weren’t — they  didn’t  want  to  do  it. 

So  we  have  one  person  doing  a — trying  to  do  an 
enormous  audit  with  an  Order  of  the  Commission  that 
potentiaiiy  confiicts  with  a position  in  the — in  a 
stipuiation,  which  couid  theoreticaiiy,  under  what  Mr. 
Dottheim  pointed  out  yesterday,  unravei  a Stipuiation  & 
Agreement  in  an  enormous  rate  case  that  we  spent  an 
entire  time  on  it,  and  no  one  is  expressing  this  to  the 
Commission.  No  one  is  coming  in  and  saying,  we  have 
a probiem  here. 

We  are  stumbiing  around  in  the  dark.  You’re 
putting  Band-Aids  on  that  stuff,  trying  to  use  the 
resources  that  you  have,  trying  to  figure  out  a way  to  do 
it,  and  no  one  is  coming  to  us  and  saying,  we  don’t  have 
the  resources  to  compiete  this.  It’s  just  me.  I’ve  got 
people  that  don’t  know  what  they’re  doing.  Operations 


Tr.  2400,  2412,  2421 , 2633-34,  2636-37,  2654-55,  2659,  2661. 
™ Tr.  2299-2300. 
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and  services  can’t  get  together  and  pull  their  stuff 

together  and  come  up  with  a single  unified  plan  on  how 

to  deal  with  this.^^® 

94.  After  the  April  201 0 Hearing,  it  does  not  appear  that  Staff 
made  any  significant  modifications  to  its  approach  to  the  latan  Project 
audit.  Mr.  Hyneman  performed  most  of  the  audit  by  himself,  with  some 
help  on  a few  issues  with  Mr.  Majors.  There  was  no  coordination  or 
unified  plan  between  the  Audit  Staff  and  Utility  Operations  Staff. 
Finally,  Staff  failed  to  raise  any  issues  it  was  having  in  performing  its 
audit  or  utilizing  KCP&L’s  Cost  Control  System  with  the  Commission. 

95.  An  evaluation  of  the  Wolf  Creek  and  the  Callaway  cases 
provides  an  interesting  comparison  of  the  differences  in  approach  Staff 
previously  employed  in  its  prudence  reviews  as  compared  to  this  case.^"*® 

96.  An  important  difference  in  both  Wolf  Creek  and  Callaway 
from  this  case  is  that  in  those  cases,  the  Staff  hired  consultants  with 
expertise  in  the  industry  to  analyze  the  utility’s  management  of  the 
project  and  perform  an  analysis  of  the  costs. 

97.  Staff,  in  this  case,  voluntarily  chose  not  to  hire  a 
consultant  despite  having  a budget  to  do  so.^"*^ 

98.  Staff’s  proposed  disallowance  in  this  case  is 
inappropriate  and  inequitable  when  compared  to  how  the  utilities 
managed  the  Callaway  and  Wolf  Creek  projects,  and  the  resulting 
disallowances  in  those  cases.  As  the  Companies  discussed  in  their 
Initial  Brief,  in  Callaway  and  Wolf  Creek,  the  cost  overruns  approached 
200%  and  the  schedule  delays  were  multiple  years. 

99.  In  those  cases,  there  were  clear  problems  of  owner 
control  over  the  project,  such  as  the  lack  of  integration  of  the  design  and 
construction  schedules,  accepting  the  Contractor’s  data  without  any 
verification,  and  a complete  lack  of  a cost  control  or  tracking  system. 
The  latan  Project  is  projected  to  complete  only  15-16%  above  budget 


File  No.  EO-201 0-0259,  Tr.  515-16. 

Tr.  2400,  2412,  2421, 2535,  2540-41,  2633-34,  2636-37,  2654-55,  2659,  2661. 

See  Kansas  City  Power  & Light  Co.,  28  Mo.  P.S.C.  (N.S.)  228,  290,  75  P.U.R.4*'’  1 
(1986)  (regarding  the  Wolf  Creek  Generating  Station);  Union  Electric  Company,  27  Mo. 
P.S.C.  (N.S.)  183,  199;  66  P.U.R.T"  202  (1985)  (regarding  Callaway  Nuclear  Plant). 

See  Kansas  City  Power  & Light  Co.,  28  Mo.  P.S.C.  (N.S.)  pp.  287-88  (Staff  hired 
Touche  Ross  & Co.  and  Project  Management  Associates  to  perform  a review  of  the 
effectiveness  of  SNUPPS/NPI's  management  of  Bechtel);  Union  Electric  Company,  27  Mo. 
P.S.C.  (N.S.)  pp.  229-230  (Touche  Ross  analyzed  change/extra  work  notices). 

Tr.  2288-89. 

Ex.  KCP&L  8,  pp.  16-18. 
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once  all  the  costs  are  in:  it  was  constructed  during  a chaiienging 
economic  ciimate  and  finished  within  three  months  of  the  originai  target 
date,  and  the  evidence  estabiishes  that  KCP&L  activeiy  managed  the 
latan  Project  and  put  the  proper  controis  in  piace.^'*'' 

Specific  Disaiiowances  Proposed  by  Staff 

ALSTOM  1 Settlement  Agreement 

100.  A team  ied  by  KCP&L  that  inciuded  members  of  Burns  & 
McDonneii,  Kiewit,  and  ALSTOM  determined  the  most  advantageous 
Unit  1 compietion  and  Outage  Scheduie  was  “the  Tiger  Team 
Scheduie.”^^^ 

101.  The  Tiger  Team  uitimateiy  recommended  an  extension 
to  the  Unit  1 Outage  to  a duration  of  seventy-three  (73)  days  and  a deiay 
to  the  start  of  the  Unit  1 Outage  by  approximateiy  one  month  (the  “Tiger 
Team  Scheduie”).^'*® 

102.  Impiementation  of  this  scheduie  wouid  have  a financiai 
impact  on  ALSTOM  for  which  it  was  entitied  to  be  compensated  under 
the  Contract.  KCP&L  needed  ALSTOM  to  agree  to  extend  the  Unit  1 
Outage  in  accordance  with  the  Tiger  Team  Scheduie. 

103.  ALSTOM  agreed  to  a series  of  specific  interim  dates 
caiied  “construction  turn-over”  (“CTO”)  dates  to  ensure  timeiy  compietion 
of  ALSTOM’S  work. 

104.  KCP&L  recognized  that  since  it  had  entered  into  the 
Contract  with  ALSTOM  at  the  end  of  2006,  the  compiexity  of  the  work  on 
the  latan  Unit  1 Outage  had  increased  significantiy  as  KCP&L 
recognized  the  opportunity  to  use  this  outage  to  optimize  the  unit’s 
performance  and  reduce  future  performance  risk.  The  added  Unit  1 
Outage  scope  inciuded:  (1)  economizer  surface  area  addition,  necessary 
for  the  Unit  1 SCR  instaiiation;  (2)  instaiiation  of  turning  vanes  in  the 
existing  ductwork;  (3)  upgrades  and  repiacement  of  the  DCS  controis; 

(4)  refurbishment  of  the  submerged  and  dry  fiight  conveyors;  and 

(5)  addition  of  the  iow  NOx  burners.  In  addition.  Tiger  Team  1 was 
concerned  about  the  DCS  change  out,  which  creates  added  risk  to  the 
unit’s  start-up.  These  additions  added  to  the  work  ALSTOM  had  to 
compiete  within  the  time  frame  of  the  outage  as  weii  as  added  to  the 


Id. 

Ex.  KCP&L  22,  p.  29, 
Id 

Id  at  28-  29. 

Ex.  KCP&L  51,  p.  10. 
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general  congestion  in  reiativeiy  tight  spaces.  Additionaiiy,  despite  the 
Project  Team’s  efforts,  there  were  a number  of  open  commerciai  and 
technicai  issues  that  couid  not  be  resoived  at  the  Project  ievei.  The 
potentiai  impacts  from  these  unresoived  issues  were  beginning  to 
manifest  themseives  and  it  was  ciear  that  KCP&L  wouid  not  be  abie  to 
resoive  them  without  executive-ievei  invoivement.  The  Ouarteriy 
Reports  submitted  to  Staff  from  the  1st  and  2nd  quarter  of  2008  refiect 
these  discussions  with  ALSTOM’s  management  and  KCP&L’s  approach 
to  these  issues. 

105.  Staff  has  proposed  two  disaiiowances  based  upon  the 
ALSTOM  Unit  1 Settiement  Agreement.^^° 

106.  The  proposed  adjustments  are  based  upon  two  separate 

items:  1)the  actuai  amount  paid  to  ALSTOM  under  the  Settiement 

Agreement;  and  2)  Staffs  caicuiation  of  aiieged  “foregone”  iiquidated 
damages. 

107.  With  respect  to  both  proposed  disaiiowances,  Staff  has 
faiied  to  “raise  a serious  doubt”  that  wouid  override  the  presumption  of 
prudence.  Mr.  Hyneman  testified  that  Staffs  reasoning  for  disaiiowing 
the  costs  of  the  Unit  1 Settiement  Agreement  was  not  because  the 
decision  to  enter  into  the  Settiement  Agreement  by  KCP&L  was 
imprudent,  but  because  it  was  “inappropriate”  to  charge  the  cost  of  the 
Settiement  to  rate  payers. By  making  no  determination  on  prudence. 
Staff  has  not  overcome  the  presumption  of  prudence  afforded  to  KCP&L 
with  respect  to  this  expenditure,  as  it  has  faiied  to  raise  a serious  doubt 
as  to  the  prudence  of  the  cost  of  the  ALSTOM  Settiement  Agreement. 

ALSTOM  Unit  1 Settlement  Amount 

108.  As  an  initiai  matter,  Staff  has  faiied  to  raise  a serious 
doubt  which  wouid  defeat  the  presumption  of  prudence  afforded  to 
KCP&L.  In  its  pre-fiied  testimony  and  November  2010  Report,  Staffs 
reasoning  for  its  proposed  disaiiowance,  that  “Staff  is  not  convinced  that 
ALSTOM’s  ciaims  against  KCP&L  were  not  the  fauit  of  KCP&L’s  project 
management,  raising  the  question  of  KCP&L’s  prudence  and  whether 
KCP&L’s  ratepayers  shouid  be  responsibie  for  these  costs. 


Ex.  KCP&L  22,  pp.  28-29. 

Ex.  KCP&L  44,  Sch.  DFM2010-13. 
Id. 

Tr.  2768. 

Ex.  KCP&L  205,  p.  56. 
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109.  However,  Staff  has  admitted  that  it  currentiy  does  not 
have  an  opinion  about  the  prudence  of  KCP&L’s  decision  to  enter  into 
the  settiement.^^'* 

110.  Furthermore,  neither  in  Staffs  November  2010  Report, 
nor  in  its  prefiied  or  hearing  testimony  does  Staff  provide  any 
substantive,  competent  evidence  that  the  amounts  paid  by  KCP&L  were 
due  to  the  fauit  of  KCP&L’s  project  management.  In  fact,  Staffs  only 
evidence  is  simply  a complaint  that  “KCP&L  made  no  attempt  to  quantify 
the  costs  that  may  have  been  caused  by  its  own  project  management 
team  or  the  owner-engineering  firm  it  hired.  Burns  & McDonnell 
(“B&McD”),  or  any  other  latan  1 contractor  or  subcontractor.’’^^^ 

111.  Staff  has  not  provided  any  evidence  that  the  amounts 
paid  to  ALSTOM  under  the  settlement  were  caused  by  B&McD  or  any 
other  latan  1 contractor  or  subcontractor.^^® 

112.  Using  the  management  tools  available  to  it,  such  as  the 
schedule,  KCP&L  could  see  when  the  contractors  were  not  performing 
as  expected.  KCP&L  would  then  meet  with  the  contractors  weekly  and, 
when  necessary,  daily  to  resolve  any  coordination  issues  and  discuss 
ways  in  which  the  contractor’s  productivity  could  be  improved  and  the 
schedule  dates  met.^®^ 

113.  Additionally,  KCP&L  set  up  a sophisticated  dispute 
resolution  process  with  ALSTOM  so  that  it  could  ensure  that  it  received 
the  best  deal  possible  for  itself  and  its  customers.^®® 

114.  KCP&L  organized  and  participated  in  several  facilitation 
sessions  with  a nationally-renowned  mediator  in  order  to  help  find 
solutions  and  remediation  plans  to  help  get  the  project  back  on  track.^®® 

Unit  1 Liguidated  Damages 

115.  Staff  is  arguing  that  an  additional  adjustment  based  on 
KCP&L’s  alleged  choice  to  forego  liquidated  damages  for  ALSTOM’s 
Guaranteed  Unit  1 Provisional  Acceptance.^®® 


Tr.  2768. 

Ex.  KCP&L  205,  p.  57.. 

Id.-,  see  also  Ex.  KCP&L  51 , p.  9. 

Ex.  KCP&L  18,  p.  20. 

Ex.  KCP&L  22,  pp.  40-41 ; Ex.  KCP&L  51 , p.  8. 
Id.-,  KCP&L-51,  p.  8. 

Ex.  KCP&L  205,  p.  59. 
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116.  Under  Missouri  Law,  the  term  ‘liquidated  damages” 
refers  to  “that  amount  which,  at  the  time  of  contracting,  the  parties  agree 
shaii  be  payabie  in  the  case  of  breach. 

117.  Under  ALSTOM’s  originai  Contract,  KCP&L  wouid  be 
entitied  to  coiiect  iiquidated  damages  from  ALSTOM  on  Unit  1 only  if 
ALSTOM  was  unabie  to  meet  its  “Provisionai  Acceptance  Date” 
(otherwise  known  as  the  “in-service  date”)  for  Unit  1 as  required  by  the 
Contract.  The  Unit  1 Provisionai  Acceptance  Date  in  the  ALSTOM 
Contract  was  December  16,  2008.^®^ 

118.  This  means  that  KCP&L  was  not  entitied  to  coiiect 
iiquidated  damages  untii  after  that  date  had  passed.  KCP&L  and 
ALSTOM  negotiated  the  Unit  1 Settiement  Agreement  in  the  first  haif  of 
2008  and  it  was  executed  on  Juiy  18,  2008,  severai  months  before  any 
breach  couid  be  deciared  or  any  iiquidated  damages  had  accrued.  Once 
KCP&L  and  ALSTOM  entered  into  the  Settiement  Agreement  and 
agreed  to  modify  the  Provisionai  Acceptance  date,  any  discussion  about 
what  KCP&L  “couid  have”  potentiaiiy  coiiected  under  the  originai 
December  2008  contractuai  date  is  highiy  specuiative,  and  compieteiy 
unreaiistic.  A contractor  is  not  going  to  attempt  to  meet  (much  iess 
spend  additionai  money  to  meet)  a contractuai  date  that  is  no  ionger 
vaiid.^®® 

119.  Two  events  occurred  that  show  that  even  if  ALSTOM 
had  been  iate  in  compieting  its  Unit  1 work,  KCP&L  wouid  not  have  been 
abie  to  coiiect  iiquidated  damages. ^®'^  These  events  were  the 
economizer  casing  repair  and  the  turbine  rotor  repair. 

120.  During  the  Unit  1 Outage,  the  construction  team 
discovered  a iatent  defect  in  the  economizer  casing.  This  defect  and  the 
necessary  repairs  impacted  the  duration  of  the  Unit  1 Outage  by  thirty- 
two  (32)  days.^®® 

121.  Additionaiiy,  during  the  start-up  after  the  Unit  1 Outage, 
a vibration  event  with  the  turbine  caused  an  additionai  deiay  to  start-up 
of  the  Unit.^®® 


See  Goldberg  v.  Charlie’s  Chevrolet,  Inc.,  672  S.W.2d  177,  179  (Mo.  App.  1984). 

Tr.  1816-17. 

Ex.  KCP&L  22,  pp.  36-38;  Ex.  KCP&L  19,  pp.  59-60;  Ex.  KCP&L  51,  pp.  11-12;  Ex. 
KCP&L  46,  pp.  266-68. 

Ex.  KCP&L  19,  p.  59;  Ex.  KCP&L  71. 

Id. 

Ex.  KCP&L  19,  p.  60. 
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122.  The  effect  of  the  economizer  incident  and  the  turbine 
wouid  have  made  it  impossibie  for  ALSTOM  to  achieve  its  contractuai 
dates  (and  even  pushed  out  the  revised  dates  under  the  Settiement 
Agreement).  These  two  events  added  additionai  time  to  the  scheduie, 
for  which  ALSTOM  was  not  responsibie.^®^ 

123.  As  a resuit,  ALSTOM  wouid  have  been  entitied  to  an 
adjustment  of  its  contractuai  Provisionai  Acceptance  Date  and  KCP&L 
wouid  not  have  been  abie  to  impose  iiquidated  damages  on  ALSTOM. 
Accordingiy,  the  evidence  in  KCP&L’s  prefiied  testimony  and  at  the 
evidentiary  hearing  demonstrate  that  ALSTOM  achieved  the 
contractuaiiy  modified  Guaranteed  Unit  1 Provisionai  Acceptance  Date 
and  iiquidated  damages  did  not  appiy. 

ALSTOM  Unit  2 Settlement  Agreement  Adjustment 

Incentive  Payments 

124.  Staff  argues  that  KCP&L  shouid  not  be  entitied  to 
recover  any  amounts  it  paid  to  ALSTOM  under  the  Unit  2 Settiement 
Agreement.  Staff  revised  the  amount  of  its  disaiiowance  from  the 
November  2010  Report  to  the  totai  amount  KCP&L  paid  ALSTOM  under 
the  terms  of  the  Settiement  Agreement.  KCP&L’s  witnesses  provided 
extensive  detaii  regarding  the  circumstances  surrounding  the  ALSTOM 
Unit  2 Settiement  Agreement,  inciuding  Mr.  Downey,  Mr.  Roberts  and  Dr. 
Nieisen.^®® 

125.  There  were  two  main  reasons  KCP&L  decided  to  enter 
into  a Settiement  Agreement  with  ALSTOM.  First,  ALSTOM  had 
presented  KCP&L  with  a significant  deiay  ciaim  based  primariiy  on 
weather  deiays  that  needed  to  be  resoived.  Regardiess  of  whether 
ALSTOM’S  ciaim  had  merit,  defending  against  the  ciaim  wouid  be  both 
expensive  and  time  consuming.^®® 

126.  Additionaiiy,  it  wouid  have  mired  the  KCP&L  and 
ALSTOM  project  teams  in  a commerciai  dispute  at  a time  when  it  was 
important  for  the  focus  to  be  on  cooperativeiy  compieting  the  project. 
Second,  Kiewit  had  toid  KCP&L  that  it  wouid  cost  a substantiai  amount 
for  Kiewit  to  be  abie  to  support  the  dates  in  ALSTOM’s  scheduie. 


Id.  at  59-60. 

Ex.  KCP&L  22,  pp.  39-47;Ex.  KCP&L  51,  pp.  12-18;  Ex.  KCP&L  46,  pp.  275-85. 
Ex.  KCP&L  51,  p.  15. 

Ex.  KCP&L  22,  p.  41 . 
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127.  The  Commission  finds  that  the  vaiue  for  the  benefits 
KCP&L  received  exceeded  the  amount  of  incentive  payments. 

128.  KCP&L  considered  and  baianced  both  cost  and 
scheduie  in  creating  a revised  scheduie  and  fostering  cooperation 
between  the  main  contractors. 

129.  Based  upon  a prudence  anaiysis,  KCP&L’s  decision  to 
enter  into  the  ALSTOM  Unit  2 Settiement  Agreement  was  a prudent 
decision  when  iooking  at  the  circumstances  known  by  KCP&L  at  the  time 
the  decision  was  made. 

Unit  2 Liguidated  Damages 

130.  In  his  true-up  testimony,  Mr.  Hyneman  aiieges,  “Since 
Aistom’s  performance  compared  to  contractuai  requirements  were  [sic] 
iikeiy  the  cause  of  some  if  not  most  of  these  incrementai  costs,  KCP&L 
shouid  have  assessed  and  coiiected  these  costs  from  Aistom  under  the 
iiquidated  damages  provision  of  the  Aistom-KCP&L  contract.  KCP&L 
decided  not  to  make  such  an  assessment.  If  Alstom’s  performance  did 
not  meet  its  contract  requirements  and  failed  to  protect  itself  from  such 
performance  by  taking  advantage  of  its  rights  under  its  contract  with 
Alstom,  KCP&L  was  unreasonable  / inappropriate  in  its  conduct  and 
should  bear  the  costs  incurred. 

131.  Mr.  Hyneman’s  testimony  is  transparently  based  on 
speculation  and  hindsight  and  reveals  that  Staff  has  not  performed  any 
analysis  of  KCP&L’s  prudence  regarding  its  decision  to  engage  in  the 
Settlement  Agreement  with  ALSTOM.  Mr.  Hyneman  also  states,  “If 
some  or  all  of  the  delay  in  project  completion  was  not  the  fault  of 
ALSTOM,  KCP&L  should  determine  who  was  at  fault  and  hold  that  entity 
(including  itself)  responsible  for  these  incremental  latan  Project  costs. ’’^ 
Mr.  Hyneman  clearly  admits  that  he  does  not  know  the  basis  of  this 
agreement,  or  whether  ALSTOM,  KCP&L  or  anyone  else  for  that  matter 
was  “at  fault.” 

132.  As  stated,  the  circumstances  surrounding  the  ALSTOM 
Unit  2 Settlement  Agreement  and  KCP&L’s  analysis  of  the  agreement 
are  discussed  in  detail  by  several  KCP&L  Company  witnesses,  including 
Mr.  Downey,  Mr.  Roberts  and  Dr.  Nielsen. 


KCP&L’s  Post  Hearing  Exhibit  filed  on  February  22,  201 1 . 

Ex.  KCP&L  22,  p.  40. 

Ex.  KCP&L  308,  p.  3. 

Id. 

See  Ex.  KCP&L  22,  pp.  39-47;  Ex.  KCP&L  51,  pp.  12-18;  Ex.  KCP&L  46,  pp.  275-285. 
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133.  It  is  mere  hindsight  to  impiy  that  KCP&L  couid  have  but 
did  not  assess  iiquidated  damages.  KCP&L’s  witnesses  provided 
competent  evidence  that  the  Unit  2 Provisionai  Acceptance  date  was 
subsequentiy  revised  from  the  originai  contract  date.^^® 

134.  Because  Staffs  proposed  disaiiowance  is  a caicuiation 
regarding  what  KCP&L  “couid  have”  potentiaiiy  coiiected  had  the  originai 
contractuai  date  of  June  1,  2010  remained  in  effect,  the  disaiiowance  is 
not  oniy  highiy  specuiative  but  factuaiiy  irreievant.^^^ 

135.  Staff  states  that  there  was  no  evidence  of  KCP&L’s 
anaiysis  quantifying  the  events  associated  with  the  Unit  1 ALSTOM 
Settiement  Agreement. 

136.  However,  the  record  estabiishes  that  KCP&L  has 
provided  Staff  with  aii  necessary  documents  reiated  to  the  ALSTOM  Unit 
1 Settiement  and  that  the  agreement  was  prudent.  Staff  had  access  to 
KCP&L  project  management  and  senior  project  staff,  and  KCP&L  has 
fiied  extensive  testimony  regarding  this  issue  in  Fiie  No.  ER-2009-0089 
(“0089  Case”).^^® 

137.  KCP&L  has  put  forth  credibie  testimony  of  industry 
experts  such  as  Dr.  Nieisen  and  Mr.  Roberts  who  have  testified  that  the 
ALSTOM  Unit  1 Settiement  was  a prudent  expenditure  on  the  part  of 
KCP&L,  and  KCP&L  witnesses  who  testified  as  to  the  detaiied  evaiuation 
that  was  performed.^®® 

138.  The  evidence  estabiishes  that  KCP&L  fuiiy  evaiuated  the 
benefits  and  risks  associated  with  the  ALSTOM  Unit  1 Settiement 
Agreement.  The  evidence  estabiishes  that  KCP&L’s  decision  to  settie 
with  ALSTOM  was  prudent  in  iight  of  aii  of  the  circumstances  and 
information  known  to  KCP&L’s  senior  management  at  the  time. 

139.  Mr.  Hyneman  aiso  aiieges,  “Since  Aistom  did  not  obtain 
Provisionai  Acceptance  of  latan  Unit  2 untii  September  23,  2010  when  it 
was  required  by  contract  to  obtain  this  project  miiestone  on  June  1, 


See  Ex.  KCP&L  112,  pp.  10-11;  Data  Request  658. 

See  Ex.  KCP&L  1 12,  p.  6;  Ex.  KCP&L  22,  p.  36-38;  Ex.  KCP&L  19,  p.  58-60;  Ex.  KCP&L 
51 , p.  1 1 -1 2;  Ex.  KCP&L  46,  pp.  266-268. 

See  Staff’s  Initial  Brief  at  p.  48. 

See  Davis  Rebuttal  Testimony  (0089  Case)  at  pp.  3-6  and  19-20  (discussing  the  Unit  1 
Outage  and  the  Tiger  Team  Schedule  and  describing  meeting  with  the  MPSC  Staff  that 
occurred  on  September  23,  2008  where  the  Unit  1 Settlement  was  discussed  in  detail  and 
relevant  documents  were  provided);  Downey  Rebuttal  Testimony  (0089  Case)  at  p.  17  In. 
20  to  p.  20,  In.  23. 

Ex.  KCP&L  46,  pp.  263-275;  Ex.  KCP&L  51 , pp.  7-1 2;  Ex.  KCP&L  22,  pp.  28-29,  32,  34, 
Sch.  WHD2010-05. 
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2010.  Because  of  this  delay  in  project  completion,  KCPL  incurred  costs 
and  harm.”^®^ 

140.  This  is  the  identical  argument  that  Staff  advances  in 
Staffs  Report  regarding  the  “forsaken”  liquidated  damages  on  the  latan 
Unit  1 Project,  and  will  be  rejected  for  the  same  reasons  KCP&L’s 
witnesses  have  previously  articulated.^®® 

141 . Although  KCP&L  technically  declared  that  ALSTOM  met 
the  Provisional  Acceptance  Date  on  September  23,  2010,  it  could  have 
done  so  much  earlier,  but  chose  not  to  for  valid  commercial  reasons: 

Technically,  KCP&L  could  have  declared  that  ALSTOM 
had  achieved  Provisional  Acceptance  on  this  date,  but 
chose  to  rely  on  some  technical  language  in  the  Contract 
so  that  KCP&L  could  wait  until  after  ALSTOM  could 
show  that  the  unit  could  be  started  up  with  no  problems 
after  an  extended  outage.  This  was  to  ensure  that  there 
were  no  latent  problems  in  ALSTOM’s  work  before 
KCP&L  released  ALSTOM  from  liability  for  liquidated 
damages.  As  a result,  KCP&L  considers  the  “commercial 
operation”  date  (the  definition  on  which  Provisional 
Acceptance  is  based)  of  the  latan  Unit  2 plant  to  be 
August  26,  2010,  or  67  days  earlier  than  ALSTOM’s 
[revised]  contractual  date.  It  is  important  to  note  that 
KCP&L  has  always  targeted  Provisional  Acceptance  for 
the  Project  in  the  “Summer  of  2010”,  which  was 
achieved.  KCP&L  does  not  consider  the  latan  Project  to 
have  been  “late.”^®® 

142.  Because  Staffs  proposed  disallowance  is  a calculation 
regarding  what  KCP&L  “could  have”  potentially  collected  had  the  original 
contractual  date  of  June  1,  2010  remained  in  effect,  the  disallowance  is 
not  only  highly  speculative  but  factually  irrelevant.  ALSTOM  was  not 
required  to  nor  would  it  have  any  reason  to  attempt  to  meet  (much  less 
spend  additional  money  to  meet)  a contractual  date  that  is  no  longer 
valid.^®^ 


Ex.  KCP&L  308,  p.  3. 

Ex.  KCP&L  112,  p.  5-12;  Ex.  KCP&L  22,  pp.  36-38;  Ex.  KCP&L  19,  pp.  59-60;  Ex. 
KCP&L  51 , pp.  1 1 -1 2;  Ex.  KCP&L  46,  pp.  266-  268;  Ex.  KCP&L  205,  p.  59. 

Ex.  KCP&L  112,  pp.  10-11. 

Id.  at  6;  Ex.  KCP&L  22,  pp.  36-38;  Ex.  KCP&L  1 9,  pp.  58-60;  Ex.  KCP&L  51 , pp.  1 1 -1 2; 
and  Ex.  KCP&L  46,  pp.  266-268. 
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Schiff  Hardin  LLP  Adjustments  - latan 

143.  Schiff  Hardin  brought  vaiue  to  the  latan  Project,  from  the 
initial  setup  of  the  commercial  strategy  and  strategic  schedule,  the 
negotiation  of  the  latan  Project’s  contracts  through  the  Project  itself,  all 
the  while  providing  KCP&L’s  senior  management  team  information  it 
needed  to  oversee  the  latan  Project’s  management.^®® 

144.  He  is  not  an  attorney  himself,  and  has  not  presented  any 

evidence  that  he  has  ever  contracted  for  legal  services  at  any  point  in  his 

186 

career. 

145.  Mr.  Hyneman  admits  that  he  is  not  an  expert  at 

evaluating  the  quality  of  legal  work  and  he  is  not  offering  an  opinion  as  to 
the  quality  of  Schiff’s  work  on  the  latan  Project.  ^®^ 

146.  KCP&L’s  procedures  do  not  require  that  all  services  are 
subjected  to  a competitive  bidding  process.^®® 

147.  Moreover,  there  was  considerable  vetting  of  Schiff 

Hardin  and  their  fees,  not  just  at  the  outset  of  the  Project  but  also  as  the 
Project  progressed.^®® 

148.  KCP&L’s  decision  to  utilize  Schiff  Hardin  was  well 

considered  on  the  basis  of  a vetting  of  both  the  needs  for  a firm  of  this 
type  and  the  Schiff  Hardin’s  unique  set  of  qualifications,  and  KCP&L’s 
day-to-day  management  of  Schiff  Hardin’s  work  was  robust.^®® 

149.  Schiff  Hardin  only  performed  the  work  that  KCP&L 
requested  it  perform,  and  the  quality  of  their  work  and  their  advice  is  not 
being  questioned. ^®^ 

150.  If  only  hours  incurred  by  Schiff  Hardin  personnel  were 
considered,  then  the  statistics  would  reflect  latan  Oversight  (32%),  latan 
Project  Control  (10%),  Contracts  (10%),  Contract  Administration  (46%) 
and  other  (2%).^®® 

151.  KCP&L  has  demonstrated  that  using  Schiff  Hardin  to 
provide  legal  services  on  the  latan  Project,  was  prudent  because  of 
Schiff  Hardin’s  qualifications  to  perform  such  work.^® 


Ex.  KCP&L  8,  pp.  22-23;  Ex.  KCP&L  22,  p.  6;  Ex.  KCP&L  25,  p.  16,  Ex.  KCP&L  19,  p. 
5;  Ex.  KCP&L  6,  p.  2. 

Tr.  2589. 

Tr.  2649-50. 

Ex.  KCP&L  8,  pp.  20-21 . 

Tr.  1436-37. 

Tr.  1439-41. 

Tr.  1644;  Ex.  KCP&L  1203,  p.  82. 

Ex.  KCP&L  8,  p.  31. 

Ex.  KCP&L  8,  pp.  20-21 ; Tr.  496-503,  1 436-37,  1 439,  1 441 , 1 644,  1 860-62. 
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Pullman  Adjustment 

152.  Pullman  was  a contractor  on  the  latan  Construction 
Project  and  part  of  its  duties  was  to  instaii  the  new  chimney  iiner.^®"* 

153.  Aithough  Staff  inciudes  in  Scheduie  1-1  of  its  November 
2010  Report  two  proposed  disaiiowances  reiated  to  Puiiman,  the 
Chimney  contractor,  there  is  no  expianation  anywhere  in  Staffs 
November  2010  Report  as  to  Staffs  evaiuation  of  these  costs  or  why 
they  have  been  deemed  to  be  imprudent. 

154.  Staffs  argument  that  a statement  in  the  Kiewit 
Recommendation  to  Award  Letter  that  “Puiiman’s  Performance  on  the 
Project  was  weii  beiow  expectations”  does  not  expiain  why  Staff  wouid 
disaiiow  the  costs  to  put  a performance  bond  in  piace,  nor  is  there  any 
anaiysis  that  identifies  1)  how  KCP&L  had  Puiiman’s  performance  within 
its  controi;  or  2)  how  KCP&L  acted  imprudentiy  that  ied  to  the  disaiiowed 
costs.  By  its  siience,  Staff  has  not  created  a “serious  doubt”  as  to  these 
expenditures.  Thus,  Staff  has  not  created  a “serious  doubt”  as  to  these 
expenditures  and  base  upon  a prudence  anaiysis,  KCP&L’s  payments  to 
Puiiman  are  deemed  to  be  prudent. 

155.  The  soie  basis  for  Staffs  disaiiowance  is  the 
Commission’s  “recent”  decision  in  2006  that  severance  costs  shouid  not 
be  recovered  from  rate  payers. 

156.  However,  the  Commission  finds  that  severance  costs  in 
this  case  are  an  ongoing  cost  KCP&L  incurs  to  serve  its  customers.^®® 

Affiliate  Transaction 

157.  Staff  has  proposed  a disaiiowance  for  costs  incurred  by 
KCP&L’s  affiiiate.  Great  Piains  Power  (“GPP”)  for  work  performed  that 
was  uitimateiy  used  as  a part  of  the  deveiopment  of  the  latan  Unit  2 
project.  As  cited  by  Staff  in  its  November  2010  Report,  KCP&L  identified 
the  work  performed  as  pertaining  to  “environmentai  permitting  and 
engineering  which  defined  the  project  scope  and  piant  design. 

158.  Staffs  simpiy  states  that  it  “was  not  convinced  that  the 
costs  incurred  by  GPP  in  its  nonreguiated  activities  were  necessary  for 
the  construction  of  latan  2.”  However,  Staffs  November  2010  Report 
does  not  identify  the  reasons  for  this  beiief,  nor  does  it  provide  any  sort 


Ex.  KCP&L  250,  p.  8. 

See  Staff’s  Initial  Brief  at  pp.  46-47. 
Ex.  KCP&L  23  (NP),  p.  4. 

See  Ex.  KCP&L  205,  p.  51 . 
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of  prudence  analysis  of  the  costs  incurred.^®®  As  a result,  Staff  has  not 
raised  a serious  doubt  as  to  the  prudence  of  these  costs  that  can 
overcome  the  presumption  of  prudence  afforded  to  KCP&L.  Based  upon 
a prudence  analysis,  the  affiliate  transactions  were  prudent  when  looking 
at  the  circumstances  known  by  KCP&L  at  the  time  the  decision  was 
made. 

159.  The  use  of  existing  GPP  development  work  resulted  in  a 
substantial  reduction  in  schedule  and  additional  costs  that  would  had  to 
have  been  recreated  or  incurred  going  forward.^®® 

160.  The  site  where  GPP  began  the  development  of  its 
generation  facility  became  the  site  that  is  known  as  the  latan  2 
generation  facility.  Work  that  had  already  been  completed  by  the  GPP 
subsidiary  regarding  initial  environmental  permitting  and  engineering  was 
applicable  and  beneficial  to  the  development  of  latan  2.®°° 

161.  It  would  not  have  been  in  the  best  interest  of  rate  payers 
to  recreate  the  work  and  delay  schedule  simply  due  to  the  fact  that  the 
initial  development  of  latan  2 generation  facility  began  with  the  GPP 
subsidiary.®®^ 

162.  As  far  as  the  affiliate  transaction  rule  (4  CSR  240- 
20.01 5(2)(A),  the  rule  requires  that  the  compensation  to  GPP  be  the 
lower  of  the  fair  market  price  or  the  cost  to  provide  the  services  for  itself. 
In  this  case,  it  would  have  been  of  no  value  to  complete  a market  review 
of  what  it  would  cost  to  do  an  environmental  permitting  and  engineering 
study  at  the  time  of  purchase  of  the  GPP  work  as  the  study  was  being 
purchased  at  cost.®®® 

163.  The  Companies  agree  that  they  were  in  error  for  not 
reporting  the  transaction  in  the  annual  affiliate  transaction  report. 
However,  this  reporting  failure  does  not  change  the  fact  that  certain 
environmental  and  engineering  needed  to  take  place.®®® 

Additional  AFUDC  Due  to  latan  1 Turbine  Start-Up  Failure 

1 64.  Staff  has  not  proposed  an  adjustment  for  the  costs  of  the 
turbine  trip.  AFUDC  costs  are  a component  of  the  project’s  total  costs 


198 

199 

200 
201 
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203 


Id. 

Ex.  KCP&L  113, 
Id. 

Id.  at  16. 

Id.  at  16. 

Id.  at  15. 
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and  the  turbine  work  was  required  to  return  latan  Unit  1 and  the  AOCS 
environmentai  upgrades  to  service. 

165.  In  Staffs  November  3 report,  Staff  made  an  adjustment 
regarding  AFUDC  costs  incurred  on  the  latan  1 AOCS  project  during  the 
outage  associated  with  the  turbine  trip.  Staffs  rationaie  was  “it  is  Staffs 
beiief  that  the  increase  in  AFUDC  accrued  during  the  33-day  deiay 
shouid  be  removed  from  piant  baiance  of  the  latan  1 AOCS  and  charged 
to  the  work  order  capturing  the  costs  for  the  turbine  trip.”^°® 

166.  The  turbine  work  (inciuding  new  rotor  instaiiation, 
repiacement  of  iow  pressure  sections  to  increase  output,  reworking  of 
turbine  spindie  in  or  to  support  the  performance  of  the  new  AOCS 
equipment)  was  required  to  support  the  Unit  1 AOCS  retrofit  project.^®® 

1 67.  Staff  has  not  proposed  any  disaiiowance  associated  with 
the  turbine  trip  work,  but  attempts  to  penaiize  the  Companies  for  the 
turbine  faiiure  by  not  aiiowing  the  AFUDC  costs  incurred  on  the  latan  1 
AOCS  project  costs  during  the  outage  associated  with  this  work. 
AFUDC  costs  are  a component  of  the  construction  projects  totai  costs 
and  shaii  not  be  disaiiowed  when  costs  associated  with  prudent  work 
required  to  return  the  unit  to  service  have  not  been  proposed  to  be 
disaiiowed. 

Advanced  Coal  Credit  AFUDC  Adjustment 

1 68.  Staff  argues  that  since  KCP&L  had  a free  source  of  cash 
from  Section  48  advanced  coai  investment  credits  from  2007  to  2009,  it 
had  access  to  free  cash  fiow  to  offset  the  financing  costs  for  the 
construction  of  latan  2.^°® 

169.  Staffs  free  cash  flow  position  is  unsupported  and 
unfounded  as  it  attempts  to  impute  a cost  savings  that  does  not  exist  and 
ratepayers  will  receive  the  benefits  of  the  advanced  coal  investment  tax 
credits  over  time.  As  explained  by  Company  witness  Ives,  the  borrowing 
or  financing  costs  of  KCP&L  and  GPE  did  not  increase  as  a result  of 
GPE  not  utilizing  the  advanced  coal  investment  tax  credits  in  2008  and 
2009.®°® 


See  KCP&L/GMO’s  Initial  Brief  at  V 93. 

Ex.  KCP&L  205,  p.90;  Ex.  KCP&L  201 , p.  1 24;  Ex.  KCP&L  1 1 3,  p.  1 0. 
See  Ex.  KCP&L  19,  p.  61. 

See  Ex.  KCP&L  113,  p.  11. 

See  Staff’s  Initial  Brief  at  p.  77. 

Ex.  KCP&L  113,  p.  13. 
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AFUDC  Accrued  on  Staff’s  Proposed  Disallowances 

170.  Staff  has  calculated  the  AFUDC  value  associated  with 
each  of  the  proposed  construction  cost  disaiiowances  detaiied  in  the 
Staffs  “Construction  Audit  and  Prudence  Review”  report  of  the  latan 
Construction  Project  which  was  fiied  on  November  3,  201 0,  as  updated 
on  Scheduie  1 to  Staff  witness  Hyneman’s  true-up  direct  testimony.^^° 
AFUDC  and  carrying  costs  reiated  to  any  specific  adjustment  shouid 
foiiow  that  adjustment. 

JLG  Accident  Adjustment 

171.  Staff  beiieves  that  KCP&L  was  unreasonabie  for 
executing  the  JLG  Settiement  Agreement. 

172.  KCP&L  and  ALSTOM  chose  to  escaiate  this  issue  for 
resoiution  as  part  of  a broader  commerciai  strategy,  and  that  this  issue 

was  one  of  severai  that  KCP&L  and  ALSTOM  uitimateiy  resoived  in  this 

212 

manner. 

173.  In  its  November  2010  Report,  Staff  has  faiied  to  raise  a 
serious  doubt  as  to  the  prudence  of  KCP&L’s  settiement  of  the  JLG 
accident  costs.  Based  upon  a prudence  anaiysis,  KCP&L’s  decision  to 
settie  ALSTOM’S  JLG  ciaim  was  a prudent  decision  when  iooking  at  the 
circumstances  known  by  KCP&L  at  the  time  the  decision  was  made. 

May  23,  2008  Crane  Accident  Adjustment 

1 74.  On  May  23,  2008,  one  of  the  iargest  mobiie  cranes  in  the 
worid,  a Manitowoc  18000  crane,  coiiapsed  whiie  performing  an 
unioaded  test  iift  on  the  latan  Project  (the  “Crane  Incident”).  As  a resuit 
of  the  coiiapse,  one  person  was  kiiied  and  others  were  injured. 

175.  KCP&L’s  EPC  Contractor,  ALSTOM,  was  responsibie  for 
the  operation  of  the  crane  at  the  time  of  the  incident.^^"^ 

176.  In  Staff’s  November  2010  Report,  Staff  disallowance  is 
based  on  a meeting  that  Staff  had  with  KCP&L,  and  Staff’s  “impression” 
regarding  KCP&L’s  expected  future  recovery  of  the  costs  associated  with 
the  Crane  Incident.^^^ 


lu  .ai  u. 

Ex.  KCP&L  205,  p.  46. 

Ex.  KCP&L  19,  pp.  54-55. 
Ex.  KCP&L  22  (NP),  p.  14. 
Id. 

Ex.  KCP&L  205,  p.  41 . 
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177.  Staff  admits  that  it  has  not  done  a detaiied  review  of 
project  costs  to  determine  if  the  charges  are  accurate  and  compiete, 

even  though  many  of  these  charges  were  incurred  by  KCP&L  over  two 

216 

years  ago. 

178.  Staff  has  faiied  to  raise  a serious  doubt  as  to  the 
prudence  of  these  expenditures.  Based  upon  a prudence  anaiysis, 
KCP&L’s  decision  to  take  swift  action  immediateiy  after  the  Crane 
Incident  on  the  latan  Site  was  a prudent  decision  when  iooking  at  the 
circumstances  known  by  KCP&L  at  the  time  the  decision  was  made. 

179.  The  Commission  finds  that  the  costs  incurred  by  KCP&L 
due  to  the  Crane  Incident  were  prudentiy  incurred. 

Cushman  Project  Management  Rate  Adjustment 

180.  Staffs  proposed  disaiiowance  for  a rate  adjustment 
reiating  to  Mr.  Cushman’s  fees  was  based  on  an  assessment  that  Mr. 
Cushman’s  fees  were  unreasonabie.^^® 

181.  Cushman  was  hired  to  deveiop  processes  and 
procedures  for  the  latan  Project  including  the  Project  Execution  Plan 
(“PEP”).  Mr.  Cushman  is  highly  respected  in  the  industry  and  had  a 
proven  track  record  with  KCP&L  from  Hawthorn. 

182.  KCP&L  evaluated  the  costs  for  Cushman’s  specialized 
services  and  determined  that  the  costs  were  reasonable. 

Adjustment  from  KCC  Staff  Audits 

183.  Staff  proposes  adjustments  in  the  amount  of  almost  $2 
million  based  on  a KCC  Staff  audit.  The  KCC  Staff  audit  is  not  before 
this  Commission  and  is  non-credible  hearsay.  The  fact  that  KCP&L 
decided  not  to  challenge  those  adjustments  in  its  Kansas  case  does  not 
in  and  of  itself  create  a serious  doubt  as  to  the  imprudence  of  those 
expenditures.  KCP&L  has  denied  that  those  expenditures  were 
imprudent.  Because  Staff  presented  no  evidence  of  imprudence,  the 
Commission  finds  the  costs  were  prudently  spent  on  the  Project.^^^ 


Ex.  KCP&L  22,  pp.  23-24. 
Ex.  KCP&L  205,  p.  98. 

Ex.  KCP&L  19,  p.  66. 

Id 

Ex.  KCP&L  19,  pp.  71-72. 
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Employee  Mileage  Charge  Adjustment 

1 84.  Employees  assigned  to  the  latan  Project  were  only  going 
to  be  travelling  to  latan  on  a temporary  basis. 

185.  To  require  employees  to  work  at  the  latan  project  site  on 
a temporary,  five-year  project  without  compensation  for  mileage  costs 
would  not  have  been  equitable  and  likely  would  have  been  viewed  as  a 
deterrent  to  working  on  the  latan  projects. 

Inappropriate  Charges  Adjustment 

186.  Staff  has  attached  Schedules  4 and  5 that  purport  to 
support  Staffs  disallowances  for  the  inappropriate  charges.  However, 
the  Schedules  identify  only  $18,351  of  items  charged  to  Unit  2 that  Staff 
deemed  as  inappropriate.  Staffs  amount  for  the  proposed  disallowances 
are  only  “estimates”  which  are  wholly  arbitrary. Staff  has  no  basis  for 
its  estimates,  and  as  a result,  they  will  be  disregarded  by  the 
Commission. 


Disallowances  Proposed  by  Missouri  Retailers  Association 

(“MRA”) 

latan  2 


187.  There  are  significant  portions  of  Mr.  Drabinski’s 
testimony  on  behalf  of  the  MRA  that  are  not  only  flawed  from  a factual 
and  analytical  standpoint,  but  they  do  not  factor  in  any  way  in  Mr. 
Drabinski’s  actual  recommendation  for  the  disallowance  of  $219  million. 
These  include  Mr.  Drabinski’s  allegations  that: 

• Mr.  Drabinski’s  entire  “Plant  Comparison”  analysis, 
“Comparison  to  Trimble  County  2”  and  “Analysis  of  Budgets 
and  Reforecasts”,  which  he  abandoned  in  exclusive  favor  of 
his  single  recommended  $219  million  disallowance.^^® 

• Any  measured  cost  “increase”  from  any  project  estimate 
prior  to  the  December  2006  Control  Budget  Estimate, 
including  Mr.  Drabinski’s  claim  that  a preliminary  estimate 
prepared  in  January  2006  has  some  significance.^  ® 

• Mr.  Drabinski’s  repeated  allegation  that  KCP&L  mismanaged 
the  Project  “early  on,”  which  he  defines  as  the  year  2006  to 


Ex.  KCP&L  8,  p.  39. 
Id. 

Ex.  KCP&L  8,  p.  40. 
Tr.  1597. 

Tr.  1593-1594. 
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early  2007.  This  unsupported  opinion  based  in  hindsight 
conflicts  with  Mr.  Drabinski’s  testimony  that  KCP&L  pursued 
the  criticai  path  work  through  2006  with  great  success. 

Mr.  Drabinski’s  aiiegation  that  Burns  & McDonneii  was  “iate” 
in  producing  criticai  drawings  is  compieteiy  contradicted  by 
the  fact  that  Burns  & McDonneii  compieted  the  foundation 
drawings  on  time  for  criticai  turnovers  to  ALSTOM  and 
Kiewit. 

Mr.  Drabinski’s  hindsight-based  aiiegation  that  KCP&L’s 
decision  reiated  to  the  latan  Project’s  contracting 
methodoiogy,  i.e.  to  perform  the  latan  Project  on  a multiple 
prime  and  not  an  EPC  basis,  increased  the  Project’s  cost 
(i.e.,  EPC  vs.  Multi-Prime)  or  was  in  and  of  itself 
imprudent. Drabinski  testifies,  “I  never  stated  that  the 
decision  to  use  a Multi-Prime  rather  that  an  EPC  approach 
was,  in  itself,  imprudent.”^^° 

KCP&L  and  Kiewit  had  some  specious  deal  regarding  an 
artificially  low  contract  price. 

KCP&L  made  an  untimely  decision  to  hire  Kiewit  as  the 
primary  Balance  of  Plant  (“BOP”)  contractor  at  a premium 
price;  as  explained  further  below,  Mr.  Drabinski  does  not 
know  how  to  quantify  this  alleged  premium. 

The  “turbine  building  bust”  and  “the  cost  of  the  unintended 
consequences  of  the  decision  to  add  a de-aerator  to  the 
project.  Evidence  shows  that  the  cost  of  the  enlarged  turbine 
building  was  at  least  $106  million  and  perhaps  over  $200 
million.  This  was  part  of  the  reason  for  the  large  increase  in 
balance  of  plant  costs. Company  witness  Mr.  Meyer 
explains  that  while  the  Balance  of  Plant  work  increased  due 
to  design  maturation,  these  were  not  in  any  way  imprudent 
cost  increases,  as  Mr.  Drabinski  obliquely  asserts  without 
examination  of  the  facts. 
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Tr.  1648-1653. 

Tr.  1650. 

Tr.  1593. 

Ex.  KCP&L  2602,  p.  24. 
Ex.  KCP&L  2601,  p.  159. 
Ex.  KCP&L  45,  pp.  47-53. 
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• The  cost  of  the  Balance  of  Plant  work  increased  from  “$350 
million  to  a billion  dollars  on  this  Project. 

• KCP&L  could  not  manage  a multi-prime  project,  a fact 
disputed  by  numerous  KCP&L  witnesses. 

• The  development  and  implementation  of  the  PEP  and  other 
project  tools  such  as  SKIRE  were  untimely  and  increased 
Project  costs;  a fact  disputed  by  numerous  KCP&L 
witnesses  and  which  Mr.  Drabinski  never  ties  to  any 
disallowance.  The  contracts  used  for  the  major  contractors 
were  inadequate  in  that  these  contracts  did  not  adequately 
shift  risk  to  the  contractors  and  did  not  contain  a formulaic 
basis  for  calculating  loss  of  efficiency  change  orders. 
Mr.  Drabinski  never  cites  a single  sentence  in  any  contract 
that  was  employed  on  the  latan  Project,  yet  he  concludes 
that  KCP&L  employed  “poorly  written  contracts”  because 
“every  time  a problem  arose,  rather  than  being  able  to  use 
the  contract  to  resolve  it,  they  went  to  a settlement. 

• KCP&L  failed  to  timely  implement  expert  advice,  which  Mr. 
Roberts  thoroughly  disputes.^®® 

• KCP&L’s  planned  construction  schedule  was  compressed 
and  was  made  worse  by  KCP&L’s  failure  to  timely  hire  Burns 
& McDonnell  as  the  Owner’s  Engineer.®®® 

188.  Dr.  Nielsen  credibly  addresses  Mr.  Drabinski’s  failure  to 
create  a nexus  between  KCP&L’s  alleged  imprudent  actions  and  his 
proposed  disallowances  in  his  Rebuttal  Testimony.  Specifically,  Dr. 
Nielsen  testifies: 

Pegasus-Global’s  examination  of  Mr.  Drabinski’s 
“Review  of  Purchase  Orders  and  Change  Orders” 
determined  that  Mr.  Drabinski  again  provided  no  nexus 
of  causation  between  any  unreasonable  or  imprudent 
decision  or  action  by  KCP&L  and  specific  cost 
disallowance.  Mr.  Drabinski  simply  notes  that  its 
“analysis  was  in-depth  and  extremely  data  intensive” 
[Drabinski  Direct  Testimony  at  p.  204,  In.  11]  and  that 

Tr.  1615. 

Ex.  KCP&L  6,  pp.  14-15;  Ex.  KCP&L  19,  pp.  20-26,  104-107;  Ex.  KCP&L-21,  p.  27;  Ex. 
KCP&L-22,  pp.  74-80;  Ex.  KCP&L  46,  pp.  94-97;  Ex.  KCP&L  52,  pp.  33-44. 

Tr.  1645. 

Ex.  KCP&L  52,  p.  2. 

Id.  at  45-47. 
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based  on  that  analysis  it  ’’determined  if  all  or  part  of  the 
cost  should  not  be  permitted  into  the  rate  base” 
[Drabinski  Direct  Testimony  at  p.  204,  In.  19  through  p. 

205,  In.  1].  Nowhere  in  Mr.  Drabinski’s  testimony  was 
there  a single  statement  which  linked  a specific 
Purchase  Order  or  Change  Order,  or  a part  of  a specific 
Purchase  Order  or  Change  Order,  to  any  decision  made 
or  action  taken  by  KCP&L  during  the  execution  of  the 
latan  Unit  2 project. 

189.  Mr.  Drabinski’s  Direct  Testimony  includes  four  separate 
methodologies  and  four  separate  potential  disallowance  calculations 
though  he  agreed  at  the  hearing  that  the  only  actual  recommendation 
that  he  is  advancing  to  the  Commission  is  his  so  called  “Review  of  Initial 
Purchase  Orders  and  Change  Orders. 

190.  Mr.  Drabinski  makes  only  a cursory  attempt  to  tie  a 
handful  of  the  proceeding  two-hundred  and  two  pages  of  his  Direct 
Testimony  to  this  final  section  of  his  actual  recommendation  to  the 
Commission.  On  one  hand,  Mr.  Drabinski  claims  that  his  recommended 
disallowance  is  tied  to  specific  Purchase  Orders  and  Change  Orders. 

191.  However,  he  described  his  method  of  choosing  the 
change  orders  that  make  up  his  recommended  disallowance  as  follows: 

How  you  come  up  with  the  allocation  of  imprudent  costs 
is  not  based  on  a specific  purchase  order,  but  based  on 
the  overall  testimony  that  shows  that  imprudent 
mismanagement  took  place,  costs  rose  beyond 
expectations  and  reasonable  levels  and,  therefore, 
certain  areas  warrant  adjustment.^'*^ 

192.  Fifteen  major  flaws  are  apparent  in  Mr.  Drabinski’s 
analysis. 

1)  Drabinski  applied  an  erroneous  standard  for  prudence 
reviews. 

2)  Drabinski  finds  imprudence  as  a consequence  of  the 
results  attained  rather  than  evaluating  decisions  and  the 
decision  making  process,  causally  connecting  the 
allegations  and  then  properly  quantifying  the  impact. 


Ex.  KCP&L  46,  p.  227. 

Ex.  KCP&L  2601  ;Tr.  1597. 
"■‘"Tr.  1601. 

1638-39. 

Ex.  KCP&L  46,  pp.  27-30. 
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3)  Drabinski  improperly  asserts  that  Drabinski’s  opinion 
is  preferable  to  prudence  opinions  which  may  be  held  by 
the  Commission. 

4)  Drabinski  improperly  asserts  that  Drabinski’s  opinion 
is  preferable  to  KCP&L’s  management  decisions  and 
improperly  employs  hindsight  in  doing  so  rather  than 
evaluating  management  decisions  made  at  the  time. 

5)  Drabinski  did  not  perform  a prudence  audit,  but  rather, 
engaged  in  what  is  essentially  an  inappropriate  mixing  of 
construction  claims  approaches  and 
construction/financial  audit  approaches. 

6)  Drabinski  failed  to  recognize  the  latan  Project  as  a 
mega-project  and  thus,  failed  to  evaluate  the  latan 
Project  within  the  proper  context  of  that  definition. 

7)  Drabinski  used  selected  “sound  bites”  drawn  from 
internal  audits  and  consultant  reports  performed  by  or  at 
the  request  of  KCP&L  to  support  Drabinski’s  assertion  of 
imprudence,  ignoring  information  from  those  audits 
which  runs  contrary  to  Drabinski’s  position  and  not 
presenting  these  selections  in  context,  including  the 
proper  time  context. 

8)  Drabinski  inappropriately  uses  KCP&L’s  internal 
audits  to  criticize  KCP&L’s  decisions  ignoring  the  fact 
that  the  process  of  conducting  on-going  internal  audits 
during  a complex  construction  project  is  considered  part 
of  the  prudent  management  decision  making  process. 

9)  Drabinski’s  opinion  relies  upon  an  incorrect 
understanding  of  facts,  and  often  directly  conflicts  with 
documented  evidence  regarding  events  on  the  latan 
Project,  and  conditions  and  circumstances  that  were 
known  and/or  reasonably  known  by  KCP&L 
management. 

10)  Drabinski  submits  conclusions  of  imprudence  without 
providing  supporting  explanation  or  documentation  other 
than  the  selected  “sound  bites”. 

11)  Drabinski  fails  to  provide  a connection  between 
Drabinski’s  allegations  of  imprudence  and  any  actual 
costs  incurred  as  a direct  result  of  the  alleged 
imprudence. 
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12)  Drabinski’s  analyses  and  conclusions  display  a lack 
of  experience  and  understanding  of  construction  industry 
practices,  procedures  and  standards  on  a project  like  the 
latan  Project.  For  example,  Drabinski’s  analyses  and 
conclusions  display  a misunderstanding  of  the  cost 
estimating  process  and  the  proper  use  of  various  levels 
of  cost  estimates  created  during  the  planning  and 
execution  phases  of  a mega-project  like  the  latan 
Project. 

13)  Drabinski  substitutes  his  judgment  rather  that 
analyzing  whether  KCP&L’s  decision-making  processes 
and  procedures,  and  KCP&L’s  decisions  fell  within  a 
zone  of  reasonableness,  and  thus  would  be  prudent. 

14)  Drabinski  uses  impermissible  hindsight  to  determine 
prudence. 

15)  Drabinski’s  analyses  and  conclusions  filed  in  this 
case  are  inconsistent  with  testimony  filed  by  Drabinski  in 
the  Kansas  Commission  case  in  July  16,  2010.  For 
example,  in  the  Kansas  Commission  case  Mr.  Drabinski 
testified  that  the  project  peer  review  differential  it 
calculated  supported  a disallowance  of  $530  million 
while  in  Drabinski’s  filed  testimony  in  this  MPSC  case 
the  project  peer  review  differential  he  calculated 
supported  a disallowance  of  $316  million,  a difference  of 
$214  million.  The  Kansas  Commission  in  its  21 
November  22,  2010  Order  (Docket  No.  10-KCPE-415- 
RTS)  also  found  that  Drabinski’s  analysis  was  flawed  for 
similar  reasons  noted  above  and  stated  in  that  order. 

1 93.  Mr.  Drabinski  testified  at  the  hearing: 

I made  significant  changes  to  my  testimony,  both  as  far 
as  the  prudence  standard,  and  I also  added  a significant 
amount  of  analysis  and  detail  based  on  what  I learned 
from  the  time  that  my  testimony  was  produced  in  the 
spring  of  2010  until  November  2010  when  it  was  due 
here.  You  don’t  sit  through  weeks  of  hearing  and  go 
through  thousands  of  data  requests  without  learning  a 
little  more.”^'*^ 
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194.  While  the  ‘perfect’  estimate  may  be  an  industry  goal,  it 
rarely,  if  ever,  exists  in  reality.  It  is  not  uncommon  within  the  industry  to 
see  cost  increases.  In  other  words,  even  if  KCP&L  had  a ‘perfect’ 
estimate  back  on  day-one  of  the  Project,  KCP&L  would  still  have 
incurred  these  costs  but  the  Control  Budget  Estimate  would  have  been 


latan  1 

195.  Mr.  Drabinski  has  proposed  a $13,938,795  disallowance 
for  latan  1 (or  $5,220,079  KCP&L  Missouri  Jurisdictional  share  and 
$2,508,983  GMO  share)  based  upon  an  analysis  he  performed  for  the 
Kansas  Commission  almost  two  years  ago. 

196.  The  Commission  finds  that  Mr.  Drabinski  has  failed  to 
provide  the  Commission  with  substantive  and  competent  evidence  to 
support  those  disallowances.  MRA’s  recommended  disallowance  is 
based  upon  Mr.  Drabinski’s  identification  of  five  separate  R&O 
(Risk/Opportunity)  packages  related  to  the  latan  Unit  1 AQCS  and 
Common  plant  projects  that  he  believes  reflect  KCP&L’s  management’s 
imprudence. 

197.  KCP&L’s  witnesses  provided  substantial  evidence 
regarding  the  prudence  of  these  expenditures.^"^® 

latan  Disallowances 

WSI 

198.  KCP&L’s  Prudence  consultant.  Dr.  Kris  Nielsen  of 
Pegasus-Global,  whom  the  Commission  finds  credible,  asserts  that 
expenditures  paid  to  ALSTOM  in  connection  with  work  performed  by  WSI 
in  an  effort  to  overcome  ALSTOM’s  failure  to  adhere  to  schedule  were 
imprudent.  KCP&L’s  consultant  further  determined  that  costs  incurred  by 
KCP&L  in  connection  with  the  ALSTOMA/VSI  work,  were  imprudent.®"^® 

199.  Dr.  Nielsen  recommended  a $12.7  million  disallowance 
in  connection  with  the  ALSTOMA/VSI  work  and  concomitant  KCP&L 
costs.  Staff  concurs  in  Dr.  Nielsen’s  quantification  of  these  imprudent 
costs,  and  recommends  their  disallowance  from  rate  base.®®® 


Ex.  KCP&L  44,  p.  27. 

See  Ex.  KCP&L  2601 , Sch.  WPD-8. 

See  fn.  54-56,  60-61,  65-66,  90-91,  94,  96,  99,  106,  108,  112-114,  146-170,  188-196, 
205-06,  214-17,  supra. 

See  Ex.  KCP&L  21 0,  pp.  1 00-1 01 . 
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200.  ALSTOM  was  responsible  for  costs  due  to  delays  unless 
the  delays  were  the  result  of  actions  by  KCP&L  or  a third  party 
responsible  to  KCP&L. 

201 . Staff  reviewed  relevant  WSI  change  orders  and  found  no 
evidence  that  the  ALSTOM-related  delays  were  the  responsibility  of 
KCP&L  or  any  party  responsible  to  KCP&L. 

202.  KCP&L’s  prudent  course  would  have  been  to  hold 
ALSTOM  responsible  financially  for  the  costs  associated  with  recovering 
the  ALSTOM  work  schedule,  including  work  performed  by  WSI. 
KCP&L’s  ratepayers  should  not  bear  financial  responsibility  for  these 
charges  that  should  have  been  appropriately  borne  by  ALSTOM. 

Temporary  Boiler 

203.  Removal  and  readdition  of  auxiliary  boiler  was 
imprudent,  and  costs  of  $5,346,049  should  be  disallowed."® 

204.  In  highly  confidential  testimony,  Nielsen  credibly 
explained  why  those  costs  should  be  disallowed."'* 

Campus  Relocation 

205.  The  original  campus  design  and  location  was  developed 
in  the  summer  and  fall  of  2006.  Facility  construction  began  in  the 
summer  of  2006.  The  initial  trailers  on  site  were  for  KCP&L,  and  the 
major  latan  construction  contractors,  Kissick,  Pullman,  and  ALSTOM, 
each  of  whom  mobilized  to  the  site  in  late-summer  and  fall  of  2006."® 

206.  In  the  summer  of  2007,  the  balance-of-plant  contractor, 
Kiewit,  developed  a revised  plan  for  laydown  space  needed  for  access  to 
the  turbine  generator  building.  This  plan  included  providing  a new  path 
for  unloading  the  turbine  generator  into  the  turbine  bay."® 

207.  Kiewit's  plan  necessitated  moving  the  existing  campus 
trailers  to  provide  the  area  for  laydown  space.  Additionally,  Kiewit's  new 
plan  of  where  it  wanted  to  locate  erection  cranes  caused  concerns 
because  Kiewit  would  be  lifting  loads  near  or  over  the  campus.  Each  of 


Id. 

Id. 

Ex.  KCP&L  46  (NP),  p.  17;  Tr.  2089. 
Ex.  KCP&L  46  (HC),  pp.  235ff. 

Ex.  KCP&L  205,  p.  43. 

Id. 
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the  trailers  was  moved  approximately  100  feet  east  in  the  spring  and 
summer  of  2008.^^^ 

208.  Total  cost  incurred  for  the  campus  relocation  through 
June  2010  is  $1,563,727.  Of  this  amount,  KCP&L  charged  $456,608  to 
latan  1 and  $1 ,107,1 19  to  latan  2.^^® 

209.  The  only  justifiable  reasons  why  KCP&L  would  agree  to 
incur  over  $1.6  million  in  costs  to  relocate  construction  trailers  at  the 
latan  site  is 

1)  KCPL  realized  the  original  design  and  location  of  the 
latan  campus  was  faulty  and  did  not  provide  sufficient 
room  and  laydown  space  for  the  transporting  the  turbine 
generator  into  the  latan  2 turbine  bay.  In  this  case  KCPL 
would  incur  the  cost  and  seek  backcharges  from  the 
contractor  who  was  responsible  for  the  campus  design 
and  trailer  locations.  The  backcharged  costs  would  be 
credited  against  the  project  when  collected. 

2)  The  cost  savings  or  other  benefits  to  the  latan 
construction  project  resulting  from  the  relocation  would 
exceed  the  cost  of  the  relocation  charged  to  the  project. 

In  other  words,  the  design  and  location  of  the  campus 
was  sufficient  for  the  successful  completion  of  the 
project  but  a change  in  the  trailer  locations  would  result 
in  project  savings  and/or  other  benefits  that  exceed  the 
cost  of  the  relocation.^®® 

210.  Staff  requested  a meeting  with  KCP&L  on  this  issue,  and 
the  meeting  was  held  on  December  7,  2009.  In  attendance  at  this 
meeting  was  Mr.  Eric  Gould,  a Schiff  Project  Controls  Analyst.  Mr.  Gould 
advised  that  the  relocation  resulted  in  cost  savings.  He  advised  Staff  that 
he  was  going  to  look  for  documentation  of  cost  savings  on  the  Balance  of 
Plant  contract  as  a result  of  the  $1.6  million  campus  relocation. 
Subsequent  to  this  meeting  Staff  has  been  advised  that  Mr.  Gould  was 
unable  to  locate  any  documentation  supporting  a cost  savings 
associated  with  the  campus  relocation.®®® 

21 1 . The  allocation  of  any  costs  of  the  campus  relocation  to 
the  latan  Project  is  inappropriate.  The  reason  for  the  cost  appears  to  be 
a significant  design  error.  The  most  appropriate  method  for  KCP&L  to 
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recover  these  costs  is  to  seek  backcharges  for  the  cost  of  this  work  from 
the  entity  who  was  responsibie  for  the  design  of  the  construction  campus 
iaydown  area.^®^ 

212.  According  to  information  from  KCP&L,  a design  error 
occurred. 

213.  If  the  campus  were  designed  correctiy,  there  wouid  have 
been  enough  space  between  the  campus  and  where  the  boiier  had  to 

263 

go. 

214.  Moving  the  campus  essentiaiiy  doubied  the  cost  of 
constructing  the  campus.^®'* 

215.  Because  KCP&L’s  originai  design  and  iocation  of  the 
latan  campus  was  fauity,  KCP&L  incurred  expenses  in  moving 
construction  traiiers  at  the  latan  site  approximateiy  100  feet  east  when 
construction  began  on  the  turbine  generator  buiiding.^®® 

216.  Correction  of  KCP&L’s  faiiure  to  engage  in  adequate 
pianning  prior  to  initiaiiy  siting  the  traiiers  - or  KCP&L’s  faiiure  to 
adequateiy  design  the  initiai  siting  of  the  traiiers  - is  not  of  benefit  to 
Missouri  ratepayers.  Costs  incurred  to  correct  this  fauity  design  shouid 
not  be  borne  by  Missouri  ratepayers.^®® 

Construction  Resurfacing  Project  Adjustment 

217.  KCP&L  paid  money  to  ALSTOM  in  connection  with 
ciaims  reiated  to  deiays  to  ALSTOM’s  work  and  acceieration  of  other 
ALSTOM  work  reiated  to  the  latan  site  being  resurfaced. ^®^ 


Id. 

Tr.  2659. 

Id.  at  2817. 

Id.  at  2817-18. 

Ex.  KCP&L  210,  p.  43. 
Ex.  KCP&L  89  (HC). 
Ex.  KCP&L  205,  p.  47. 
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218.  KCP&L  also  paid  to  have  the  site  resurfaced.^®®  The 
Commission  found  no  credibie  evidence  that  the  site  needed  resurfacing. 

Conclusions  of  Law  - latan 

15.  The  prudence  standard  is  articuiated  in  the  Associated 
Natural  Gas  Case  as  foiiows: 

[A]  utiiity's  costs  are  presumed  to  be  prudentiy 
incurred....  However,  the  presumption  does  not  survive 
“a  showing  of  inefficiency  or  improvidence.” 

. . . [W]here  some  other  participant  in  the  proceeding 
creates  a serious  doubt  as  to  the  prudence  of  an 
expenditure,  then  the  appiicant  has  the  burden  of 
dispeiiing  these  doubts  and  proving  the  questioned 
expenditure  to  have  been  prudent.  (Citations  omitted). 

In  the  [Union  Eiectric]  case,  the  PSC  noted  that  this  test 
of  prudence  shouid  not  be  based  upon  hindsight,  but 
upon  a reasonabieness  standard: 

[T]he  company's  conduct  shouid  be  judged  by  asking 
whether  the  conduct  was  reasonabie  at  the  time,  under 
aii  the  circumstances,  considering  that  the  company  had 
to  soive  its  probiem  prospectiveiy  rather  than  in  reiiance 
on  hindsight.  In  effect,  our  responsibility  is  to  determine 
how  reasonable  people  would  have  performed  the  tasks 
that  confronted  the  company.^®® 

16.  As  stated  above,  under  the  prudence  standard,  the 
Commission  presumes  that  the  utility’s  costs  were  prudently  incurred.®^® 
This  means  that  utilities  seeking  a rate  increase  are  not  required  to 
demonstrate  their  cases-in-chief  that  all  expenditures  were  prudent. 

1 7.  Staff  or  any  other  party  can  challenge  the  presumption  of 
prudence  by  creating  “a  serious  doubt”  as  to  the  prudence  of  an 
expenditure.  Once  a serious  doubt  has  been  raised,  then  the  burden 
shifts  to  KCP&L  to  dispel  those  doubts  and  prove  that  the  questioned 
expenditure  was  prudent. 


Id. 

See  State  ex.  Re.  Associated  Natural  Gas  v.  Public  Sen/.  Comm’n,  954  S.W.2d  520, 
528-529  (Mo.  App.  W.D.  1997). 

See  State  ex.  Re.  Associated  Natural  Gas  v.  Public  Serv.  Comm’n,  954  S.W.2d  520 
(Mo.  App.  W.D.  1997);  State  ex  rel.  GS  Technologies  Operating  Co.  Inc.  v.  Public  Serv. 
Comm’n,  116  S.W.3d  680  (Mo.  App.  W.D.  2003  (citations  omitted). 

See  Union  Electric,  66  P.U.R.4th  at  212. 
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18.  In  a prior  case  involving  a prudence  review  and 
construction  audit,  the  Commission  stated:^ 

The  Federal  Power  Act  imposes  on  the  Company  the 
“burden  of  proof  to  show  that  the  increased  rate  or 
charge  is  just  and  reasonable.”  Edison  relies  on 
Supreme  Court  precedent  for  the  proposition  that  a 
utility’s  cost  are  [sic]  presumed  to  be  prudently  incurred. 
However,  the  presumption  does  not  survive  “a  showing 
of  inefficiency  or  improvidence.”  As  the  Commission  has 
explained,  “utilities  seeking  a rate  increase  are  not 
required  to  demonstrate  in  their  cases-in-chief  that  all 
expenditures  were  prudent  . . . However,  where  some 
other  participant  in  the  proceeding  creates  a serious 
doubt  as  to  the  prudence  of  an  expenditure,  then  the 
applicant  has  the  burden  of  dispelling  these  doubts  and 
proving  the  questioned  expenditure  to  have  been 
prudent.” 

19.  Thus,  in  the  first  instance,  it  is  the  parties  challenging  the 
decisions  and  expenditures  of  a utility  that  have  the  initial  burden 
defeating  the  presumption  of  prudence  accorded  the  utility.^^^ 

Under  the  prudence  standard,  the  Commission  looks  at  whether 
the  utility’s  conduct  was  reasonable  at  the  time,  under  all  of  the 
circumstances.  In  applying  this  standard,  the  Commission 
presumes  that  the  utility’s  costs  were  prudently  incurred. 

20.  Once  the  presumption  of  prudence  is  dispelled,  the  utility 
has  the  burden  of  showing  that  the  challenged  items  were  indeed 
prudent. 

21 . The  Commission  has  adopted  a standard  of  reasonable 
care  requiring  due  diligence  for  evaluating  the  prudence  of  a utility’s 
conduct. The  Commission  has  described  this  standard  as  follows:^^ 


In  the  Matter  of  Union  Electric  Company,  27  Mo. P.S.C.  (N.S.)  183,  193  (1985)  (quoting 
Anaheim,  Riverside,  etc.  v.  Federal  Energy  Regulatory  Commission,  669  F.2d  779 
p.C.  Cir.  1981))  (citations  omitted}. 

State  ex  rel.  Associated  Natural  Gas  Company  v.  Public  Sen/ice  Commission,  954 
S.W.2d  520,  528-529  (Mo.  App.,  W.D.  1997). 

State  ex  rel.  GS  Technologies  Operating  Company,  Inc.  v.  Public  Service  Commission, 
1 1 6 S.W.3d  680  (Mo.  App.,  W.D.  2003). 

Associated  Natural  Gas,  supra,  954  S.W.2d  at  528-529. 

Union  Electric,  27  Mo.P.S.C.  (N.S.)  at  194. 

Id. 
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The  Commission  wiii  assess  management  decisions  at 
the  time  they  are  made  and  ask  the  question,  “Given  aii 
the  surrounding  circumstances  existing  at  the  time,  did 
management  use  due  diiigence  to  address  aii  reievant 
factors  and  information  known  or  avaiiabie  to  it  when  it 
assessed  the  situation?” 

22.  In  the  Associated  Natural  Gas  case,  the  Missouri  Court 
of  Appeais  heid  that  the  Staff  must  provide  evidence  that  the  utiiity’s 
actions  caused  higher  costs  than  if  prudent  decisions  had  been  made.^^® 
Substantive  and  competent  evidence  regarding  higher  costs  inciudes 
evidence  about  the  particuiar  controversiai  expenditures  and  evidence  as 
to  the  “amount  that  the  expenditures  wouid  have  been  if  the  [utiiity]  had 
acted  in  a prudent  manner.”^^® 

23.  In  other  words.  Staff  or  the  other  parties  must  satisfy  the 
foiiowing  two-pronged  evidentiary  test  to  support  a disaiiowance:  1) 
identify  the  imprudent  action  based  upon  industry  standards  and  the 
circumstances  at  the  time  the  decision  or  action  was  made;  and  2) 
provide  proof  of  the  increased  costs  caused  by  KCP&L’s  imprudent 
decisions.  To  meet  this  standard,  a party  must  provide  substantive, 
competent  evidence  estabiishing  a causai  connection  or  “nexus” 
between  the  aiieged  imprudent  action  and  the  costs  incurred. 

Decision  - latan 

The  costs  for  construction  resurfacing,  campus  reiocation  for  the 
latan  2 Turbine  Buiiding,  the  WSI  change  order,  and  the  temporary 
auxiiiary  boiier  shaii  be  exciuded  from  rate  base.  Aii  other  rate  base 
additions  shaii  be  inciuded  in  rate  base. 

B.  Crossroads 

Was  the  decision  to  add  the  approximateiy  300  MW  of 
capacity  from  Crossroads  prudent? 

if  the  decision  to  add  Crossroads  was  prudent,  what  is  the 
appropriate  vaiuation  of  Crossroads? 


278 

279 


See  Associated  Natural  Gas, 
See  id. 


945  S.W.2d  at  529. 
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If  Crossroads  is  included  in  rate  base,  should  the 

accumulated  deferred  taxes  associated  with  Crossroads  be  used  as 
an  offset  to  rate  base? 

If  Crossroads  is  included  in  rate  base,  should  the 

transmission  expense  to  get  the  energy  from  Crossroads  to  MPS’s 
territory  be  included  in  expenses? 

If  transmission  expense  is  included,  should  the  Commission 
reflect  any  transmission  cost  savings  to  the  Company  resulting  in 
its  future  participation  in  SPP  as  a network  service  customer  related 
to  the  Crossroads  plant  be  an  offset? 

Findings  of  Fact  - Crossroads 

219.  GMO  seeks  recovery  of  costs  associated  with  its 

capacity  pianning,  nameiy:  (1)the  construction  of  three  105  MW 

combustion  turbines  at  South  Harper  and  a 200  MW  system-participation 
based  purchased  power  agreement  (“PPA”);  and  (2)  adding  Crossroads 
Energy  Center  (“Crossroads”)  to  the  MPS  generation  fleet.  Staff,  the 
Industriais,  and  Dogwood  Energy  dispute  the  prudence  of  these 
decisions  and  their  associated  costs. 

History  and  Prudence 

220.  The  Crossroads  issues  have  their  genesis  from  GMO’s 
(then  known  as  Aquiia,  Inc.)  anticipation  in  the  iate  1990’s  and  eariy 
2000’s  of  the  dereguiation  and  decoupiing  of  generation  from  reguiated 
eiectric  utiiity  operations  in  Missouri  and  its  participation  in  the  energy 
market  in  Missouri  and  other  states  through  a non-reguiated  subsidiary, 
Aquiia  Merchant  Services,  Inc. 

221.  As  part  of  its  merchant  generation  activities,  in  2000, 
Aquiia  Merchant,  with  Caipine,  buiit  the  Aries  Piant  (now  known  as 
Dogwood).  The  Aries  Piant  is  a naturai  gas-fired,  585  MW,  combined- 
cycie,  intermediate  generating  faciiity  within  Aquiia,  Inc.’s  MPS  service 
area.  A five-year  PPA  with  Aquiia,  Inc.  that  expired  in  May  2005  was 
used  as  an  anchor  for  buiiding  the  faciiity.^®° 

222.  Aquiia  Merchant  aiso  purchased  eighteen  75  MW  modei 
7EA  combustion  turbines  from  Generai  Eiectric  and,  in  2002,  at  ieast 


280 


Ex.  GMO  210,  p.  91. 


KCP&L  GREATER  MISSOURI  OPERATIONS 


438 


20  Mo.  P.S.C.  3d 


three  105  MW  model  501 D combustion  turbines  from  Siemens- 
Westinghouse.^®^ 

223.  Aquiia  Merchant  used  four  of  the  75  MW  combustion 
turbines  at  the  faciiity  it  buiit  near  Ciarksdaie,  Mississippi  in  2002 — 
Crossroads.®®®  Aquiia  Merchant  soid,  at  substantiai  discounts  from  its 
cost,  three  of  the  75  MW  combustion  turbines  to  unaffiiiated  entities  in 
2003.  Aquiia  Merchant  reieased  one  of  the  75  MW  combustion  turbines 
back  to  the  manufacturer,  and  in  2003  instaiied  six  of  them  at  the  Goose 
Creek  Energy  Center  and  the  other  four  at  the  Raccoon  Creek  Energy 
Center,  both  in  liiinois.®®®  Aquiia  Merchant  kept  the  three  105  MW 
Siemens-Westinghouse  combustion  turbines  it  purchased  in  2002 
intending  to  instaii  them  at  the  585  MW,  combined-cycie  generating 
faciiity  for  a purchased  power  agreement  with  GMO  after  the  5-year 
purchased  power  agreement  with  GMO  expired  in  May  2005.  When  it 
couid  not  seii  them,  they  were  stored  untii  2005  when  they  were  instaiied 

uiated  units  at  South  Harper  to  be  used  for  the  MPS  service 

4 

224.  Aquiia  Merchant  soid  both  its  Goose  Creek  Energy 
Center  and  its  Raccoon  Creek  Energy  Center  to  Union  Eiectric  Company 
d/b/a  AmerenUE  (now  d/b/a  Ameren  Missouri)  at  substantiaiiy  beiow 
book  vaiue  in  2006.®®® 

225.  The  tabie  that  foiiows  shows  the  instaiied  cost  per 
kiiowatt  of  17  of  the  combustion  turbines  Aquiia  Merchant  bought  and 
took  deiivery  of,  and  the  price  per  kiiowatt  it  received  when  it  disposed  of 
them:®®® 


as  req 
area.®® 


Ex.  GMO  215,  pp.  39,  48. 

Ex.  GMO  216,  p.  4. 

Ex.  GMO  215,  pp.  47-51. 

"““Ex.  GMO  215,  pp.  39-40. 

Ex.  GMO  215,  p.  47. 

Ex.  GMO  215,  p.  51 ; Ex.  GMO  262,  Staff  MPS  Accounting  Schedules  3-1,  3-2,  6-1  and 
6-2. 
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Installed  site 

No.  of 
Turbines 

Date 

Installation  / 
Sold 

Cost 

Capacity 

Price  per 
kilowatt 

Raccoon 

Creek 

4 

2003 

installed 

$175  million 

850,000  kW 

$205.88 

Goose  Creek 

6 

2006  sold  to 
Ameren 

South  Harper 

3 

2001 

Purchased 

2005 

installed 

At  Dec  31. 2010 
Plant  $120.4  million 
Reserve  $24.4 
Net  $95.9 

315,000  kW 

$382.16 

Crossroads 

4 

2002 

installed 

At  Dec  31. 2010 
Plant  $1 1 9.2  million 
Reserve  32.1 
Net  $87.1  million 

300,000  kW 

$427.46 

2008 

transferred  to 

MPS 

regulated 

Transmission  upgrades 
(intangibles) 

Plant  $22.5  million 
Reserve  4.4 
Net  $18.1  million 

Total 

Plant  $141 .7  million 
Reserve  36.5 
Net  $105.2  million 

226.  Although  every  other  investor-owned  electric  utility  in 
Missouri  built  generation,  Aquila,  Inc.  had  a corporate  policy  not  to  build 
regulated  generating  units  that  it  followed  until  it  built  South  Harper  in 
2005.^®^  Instead,  Aquila,  Inc.  relied  exclusively  on  purchased  power  to 
meet  its  retail  customers’  increasing  demands  for  electricity. 

227.  In  2000,  Aquila,  Inc.  entered  into  the  five-year  purchased 
power  agreement  for  power  from  the  Aries  Plant.  That  agreement,  which 


287 


Ex.  GMO  217,  pp.  34  and  39. 
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expired  in  May  2005,  provided  for  500  MW  of  capacity  in  the  summer 
and  320  MW  in  the  winter.^®® 

228.  Aquiia,  Inc.  knew  in  2000  when  it  began  taking  power 
under  the  five-year  purchased  power  agreement  that  it  wouid  have  to 
repiace  that  capacity  by  June  of  2005.^®® 

229.  In  2001,  Aquila,  Inc.  began  exploring  what  options  might 
be  available  in  2005  to  replace  the  500  MW  of  capacity.  It  did  so  by 
issuing  a request  for  proposals  (“RFPs”)  in  the  spring  of  2001  for  delivery 
of  energy  beginning  in  June  of  2005.  Because  of  changes  in  the 
industry,  Aquila,  Inc.  reissued  those  RFPs  in  early  2003.®®° 

230.  Staff  has  criticized  and  challenged  GMO’s®®^  capacity 
planning  in  rate  cases  over  the  past  decade.  It  did  so  in  File  Nos.  ER- 
2001-672  and  ER-2004-0034,  criticizing  Aquila,  Inc.  for  entering  into  the 
five-year  purchased  power  agreement  for  power  from  a 585  MW  natural 
gas-fired  combined  cycle  generating  unit  built  by  Calpine  and  Aquila, 
Inc.’s  affiliate  Aquila  Merchant  Services,  Inc.,  instead  of  building 
generation  it  owned.  Staff  also  criticized  Aquila,  Inc.  in  File  No.  ER- 
2005-0436,  challenging  the  prudency  of  how  Aquila,  Inc.  built  South 
Harper  in  the  face  of  opposition  to  the  siting  of  that  facility  and  its 
decision  to  only  install  three  105  MW  combustion  turbines  instead  of  five. 
And  Staff  had  criticism  again  in  File  Nos.  ER-2007-0004  and  ER-2009- 
0090,  taking  issue  with  the  prudency  of  Aquila,  Inc./GMO  for  installing 
three  105  MW  combustion  turbines  in  2005  instead  of  five. 

231.  At  Aquila,  Inc.’s  June  26,  2003,  resource  planning 
update  meeting  with  Staff  and  the  Office  of  the  Public  Counsel,  it 
presented  the  results  of  its  analysis  of  the  proposals  it  received.  With  the 
exception  of  one  proposal,  the  proposals  were  for  purchased  power 
agreements,  with  the  source  of  the  capacity  and  energy  varying  among 
wind,  coal,  combustion  turbines,  and  combined-cycle  units.  Aquila,  Inc. 
also  disclosed  then  that  one  bid  for  600  MW  of  capacity  which  Aquila, 
Inc.  considered  to  be  “excellent”  had  been  made.  By  September  10, 
2003,  however,  the  bid  had  been  withdrawn  and  not  replaced.®®® 


Ex.  GMO  21 0,  p.  91 ; Ex.  GMO  233,  p.  4. 

Ex.  GMO  3601,  pp.  3-5  and  8-11.  Other  capacity  issues  which  wiii  aiso  create  pressure 
for  GMO  to  find  new  capacity  soiutions  inciude  the  expiration  of  a 75  MW  purchased  power 
agreement  with  the  Nebraska  Pubiic  Power  District  ("NPPD”)  in  2014  (Ex.  GMO  11,  p.  6; 
and  Tr.  4045)  coai  piant  retirements,  and  integration  of  intermittent  resources  such  as  wind 
generation  (Ex.  GMO  3601 , pp.  4 and  10-13). 

Ex.  GMO  210,  Appendix  5,  Sch.  LMM-1,p.  1. 

Even  when  it  was  known  as  Aquiia,  inc. 

Ex.  GMO  210,  Appendix  5,  Sch.  LMM-1  at  pp.  1-2. 
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232.  On  January  27,  2004,  only  sixteen  months  before  its  500 
MW  capacity  agreement  wouid  expire,  Aquiia,  Inc.  met  with  and  informed 
Staff  of  Aquiia,  Inc.’s  power  acquisition  process  for  the  foiiowing  five 
years.  In  that  meeting  GMO  presented  its  preferred/proposed  resource 
pian  to  buiid  what  became  South  Harper,  and  enter  into  three-to-five  year 
purchased  power  agreements  for  the  baiance  of  its  resource  needs 
based  on  the  responses  to  the  spring  2003  request  for  proposais.  Staff 
responded  it  was  concerned  that  Aquiia,  Inc.  would  become  overly 
dependent  on  short-term  purchased  power  agreements  and  needed  to 
evaluate  adding  baseload  generation.^®® 

233.  At  its  next  resource  planning  update,  on  February  9, 

2004,  Aquiia,  Inc.,  based  on  a twenty-year  planning  period,  disclosed 
that  its  least  cost  resource  plan  was  to  build  five  105  MW  combustion 
turbines  in  2005  and  buy  a small  amount  of  capacity  from  the  market  in 

2005,  meet  load  growth  with  additional  market  purchases  until  2009, 
when  it  would  build  an  additional  105  MW  combustion  turbine  and  a 
second  in  2010,  as  well  as  pursue  adding  baseload  capacity  for  2010. 
Therefore,  in  February  of  2004,  about  sixteen  months  before  its  five-year 
500  MW  purchased  power  agreement  expired,  Aquiia,  Inc.’s  least  cost 
resource  plan  included  building  five  105  MW  combustion  turbines  in 
2005. 

234.  At  its  following  semi-annual  update  to  Staff  and  the 
Office  of  the  Public  Counsel,  held  on  July  9,  2004,  GMO  disclosed  it  had 
entered  into  an  agreement  to  purchase  75  MW  of  power  from  NPPD,  but 
that  its  least  cost  plan  still  included  building  five  105  MW  combustion 
turbines  in  2005,  although  its  preferred  plan  still  was  to  build  three  105 
MW  combustion  turbines  in  2005  and  rely  on  purchased  power  for  the 
balance  of  its  needs.  Therefore,  in  July  of  2004,  about  eleven  months 
before  its  five-year  100  MW  purchased  power  agreement  expired, 
Aquiia,  Inc.’s  least  cost  resource  plan  included  building  five  105  MW 
combustion  turbines  in  2005. 

235.  After  prudently  exploring  and  planning  its  capacity  needs 
following  the  expiration  of  its  five-year  500  MW  purchased  power 
agreement  in  May  of  2005,  GMO  elected  not  to  build  five  combustion 
turbines,  and  instead  built  three  105  MW  combustion  turbines  at  South 
Harper,  a site  designed  for  up  to  six  105  MW  combustion  turbines,  and 
entered  into  PPA  that  included  base  load  capacity  in  order  to  diversify  its 


Ex.  GMO  210,  Appendix  5,  Sch.  LMM-1  at  p.  2. 
Ex.  GMO  210,  Appendix  5,  Sch.  LMM-1  at  p.  3. 
Ex.  GMO  210,  Appendix  5,  Sch.  LMM-1  at  p.  3. 
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resource  portfolio  additions.  “GMO  concluded  that  it  would  be  prudent  to 
spread  the  execution  and  operating  risks  from  the  resource  additions 
between  building  combustion  turbines  and  adding  a PPA  that  contained 
some  level  of  base  load  capacity.”^®® 

236.  Staff  argues  that  its  adjustments®®^  “reflect  the 
continuation  of  Staffs  position  that  GMO  should  have  prudently 
addressed  its  capacity  needs  for  MPS  to  replace  the  Aires  PPA  when  it 
expired  on  May  31,  2005.”®®®  Notably,  Staffs  conclusion  is  based  on  the 
same  analysis  as  that  developed  and  used  by  the  Company  in  deciding 
to  pursue  the  three  combustion  turbine/system-participation  PPA. 

237.  The  difference  between  Staffs  preferred  five  combustion 
turbine  plan  and  the  Company’s  three  Combustion  turbine/system- 
participation  PPA  plan  is  minimal.®®®  Even  Staff  witness  Lena  Mantle 
testifies  that  she  did  not  believe  the  cost  difference  between  the 
Company’s  preferred  plan  and  Staffs  five  combustion  turbine  option  over 
20  years  was  significant,®®®  and  that  she  did  not  find  the  Company’s 
decision  based  on  this  difference  to  be  imprudent.®®^ 

238.  Ultimately,  the  Company  did  not  precisely  implement  its 
preferred  plan.  Based  on  the  2004  analysis,  the  preferred  plan  called  for 
three  105  MW  combustion  turbines  and  a 200  MW  system  PPA.  The 
three  combustion  turbines  were  completed  in  the  summer  of  2005,  but 
the  Company  was  unable  to  complete  the  system  PPA.  Instead,  the 
Company  entered  into  a 9-year  75  MW  base  load  contract  with  the 
Nebraska  Public  Power  District  (“NPPD”)  and  purchased  power  from 
Crossroads  short-term  for  the  remaining  200  MW.®®® 

239.  After  a thorough  analysis  of  available  options,  the 
Company  determined  the  300  MW  Crossroads  Energy  Center  was  the 
lowest  cost  option  for  meeting  its  requirements. 

240.  In  August  2008,  after  the  Great  Plains  Energy  acquisition 
of  Aquila,  the  Crossroads  unit  was  transferred  to  the  regulated  books  of 
GMC.®®® 


Ex.  GMO  11,  p.  4. 

The  Company  denotes  the  two  additional  105  MW  combustion  turbines  Staff  would 
impute  to  GMO  instead  of  Crossroads  as  "phantom  turbines.” 

Ex.  GMO  210,  p.  103. 

Ex.  GMO  217,  Sch.  119. 

Tr.  4090. 

Tr.  4091 . 

Ex.  GMO  210,  Appendix  5,  Sch.  LMM-1,  pp.  1 and  3. 
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241.  In  2010,  per  the  Stipulation  and  Agreement  in  GMO’s 
last  rate  case,  GMO  conducted  a 20-year  analysis  to  determine  a 
preferred  plan  after  reviewing  and  analyzing  the  responses  from  a 2007 
Request  for  Proposals  for  supply  resources.^°"^  The  analysis  showed  that 
Crossroads  would  result  in  the  lowest  20-year  net  present  value  of 
revenue  requirements  (“NPVRR”). 

Delivered  Natural  Gas  Prices 

242.  Historically  the  prices  of  natural  gas  delivered  to 
Crossroads  (Clarksdale,  Mississippi)  have  been  higher  than  the  prices  of 
natural  gas  delivered  to  South  Harper  (Peculiar,  Missouri).®®  More 
recently,  in  the  first  ten  months  of  2010,  the  average  commodity  cost  for 
natural  gas  shipped  to  Crossroads  was  less  than  gas  shipped  to  South 
Harper.  Moreover,  the  average  delivered  cost  of  natural  gas  to 
Crossroads  was  about  half  the  average  delivered  cost  of  natural  gas  to 
South  Harper.®®®  The  explanation  is  that  while  the  commodity  prices  of 
natural  gas  are  higher  at  Crossroads  than  at  South  Harper,  adding  the 
firm  transportation  costs  to  the  commodity  price  for  natural  gas  at  South 
Harper  results  in  a higher  natural  gas  price  at  South  Harper  than  the 
natural  gas  price  that  was  paid  at  Crossroads  the  past  two  years — 2009 
and  2010.®®^ 

243.  One  of  the  benefits  of  Crossroads  over  the  two  turbines 
at  South  Harper  “is  that  natural  gas  shipped  to  Crossroads  typically 
comes  from  a different  supply  region  than  natural  gas  shipped  to  South 
Harper.  This  allows  the  GMO  to  take  advantage  of  short-term  pricing 
disparities.”®®®  With  Crossroads  in  the  portfolio  “the  Company  can  choose 
to  generate  electricity  from  the  region  with  the  lower  priced  natural 
gas.”®®®  However,  the  lower  natural  gas  prices  at  Crossroads  are  offset 
by  much  higher  electric  transmission  costs,  discussed  below. ®^® 
Transmission  Cost 

244.  Staff  argues  that  the  cost  of  transmission  to  move 
energy  from  Crossroads  in  Mississippi  to  GMO’s  service  territory  justifies, 
in  part,  removing  Crossroads  from  GMO’s  cost  of  service.  The  Company 
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argues  that  the  cost  of  transmission  is  offset  by  the  iower  gas  reservation 
costs. 

245.  The  cost  of  transmission  to  move  energy  from 
Crossroads  to  customers  served  by  MPS  is  a very  significant  cost  that  is 
far  greater  than  the  transmission  costs  for  power  piants  iocated  in  the 
MPS  district.^"  The  annuai  energy  transmission  cost  was  estimated  as 
$406,000  per  month. This  is  aiso  substantiaiiy  higher  on  an  annuai 
basis  than  the  transmission  piant  costs  for  the  Aries  site  where  the  three 
South  Harper  Turbines  were  originaiiy  pianned  to  be  instaiied.®^® 

246.  This  higher  transmission  cost  is  an  ongoing  cost  that  wiii 
be  paid  every  year  that  Crossroads  is  operating  to  provide  eiectricity  to 
customers  iocated  in  and  about  Kansas  City,  Missouri.  GMO  does  not 
incur  any  transmission  costs  for  its  other  production  faciiities  that  are 
iocated  in  its  MPS  district  that  are  used  to  serve  its  native  ioad 
customers  in  that  district.  This  ongoing  transmission  cost  GMO  incurs  for 
Crossroads  is  a cost  that  it  does  not  incur  for  South  Harper,  and  is  the 
cause  of  one  of  the  biggest  differences  in  the  on-going  operating  costs 
between  the  two  faciiities. 

247.  It  is  not  just  and  reasonabie  to  require  ratepayers  to  pay 
for  the  added  transmission  costs  of  eiectricity  generated  so  far  away  in  a 
transmission  constricted  iocation.  Thus,  the  Commission  wiii  exciude  the 
excessive  transmission  costs  from  recovery  in  rates. 

Special  Protection  Scheme 

248.  Crossroads  faces  iocai  (Mississippi)  transmission 
constraints,  because  the  existing  iines  cannot  carry  the  fuii  ioad  of  the 
piant  under  certain  circumstances.®^"^  As  a resuit,  it  is  subject  to  a 
speciai  protection  scheme  mandated  by  the  Southwest  Power  Pooi 
(“SPP”).^i® 

249.  The  speciai  protection  scheme  requires  the  ramp  down 
of  the  output  of  one  of  its  four  combustion  turbines  if  a particuiar  one  of 
the  two  transmission  iines  used  to  move  energy  from  Crossroads  to  MPS 
becomes  unavaiiabie.  This  risk  of  capacity  ioss  is  one  of  the 
transmission-reiated  risks  of  Crossroads.  GMO’s  MPS  retaii  customers 
shouid  bear  neither  the  costs  nor  risks  associated  with  the  transmission 
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limitations  in  getting  electricity  from  Crossroads  to  MPS.®^®  In 
determining  that  transmission  costs  will  be  excluded,  the  Commission 
has  sufficiently  addressed  these  risks  and  costs. 

Plant  Managerial  Oversight 

250.  Staff  also  expressed  concern  with  GMO’s  ability  to 
provide  appropriate  management  oversight  of  a plant  located  in 
Mississippi. 

251.  To  reduce  transmission  losses  and  outages  power 
plants  are  built  close  to  where  the  electricity  is  needed — close  to 
customers. Crossroads,  however,  is  located  over  9 hours  and  525 
miles  from  Kansas  City,  Missouri.®^® 

252.  No  KCPL  employees  operate  Crossroads,  rather,  GMO 
has  contracted  with  the  City  of  Clarksdale,  Mississippi  to  operate 
Crossroads  under  an  agreement  with  the  Clarksdale  Public  Utilities 
Commission.®^® 

253.  A tolling  agreement  for  the  capacity  and  energy  of  the 
plant  was  originally  held  by  MEP  Clarksdale  Power,  LLC,  which  became 
Aquila  Merchant  Services,  which  assigned  the  agreement  to  Aquila,  Inc., 
which  is  now  GMO.  The  agreement  runs  through  2032  with  a right  to 
extend  up  to  ten  more  years.  GMO  also  holds  a purchase  option,  but 
does  not  intend  to  exercise  it  because  the  advantages  of  tax  exempt 
financing  would  be  lost.®®®  The  municipal  ownership  facilitated  tax 
exempt  financing.®®^ 

254.  GMO  witness  Rollison  identifies  the  agreement  as  a 
“Generation,  Operations  and  Maintenance  Agreement”  between 
Clarksdale  and  GMO.  The  agreement  “permits  GMO  to  receive  the 
output  of  the  plant  in  exchange  for  payments  that  cover  fixed  and 
variable  costs  to  produce  the  electrical  output,  as  well  as  to  maintain  and 
operate  the  facility.”®®®  The  Generation  Agreement  between  the 
Clarksdale  Public  Utilities  Commission  and  GMO  states  that  “GMO  has 
the  right  to  review  and  approve  the  annual  Operating  Plan  which 
constitutes  a comprehensive  and  detailed  plan  for  operating  the  facility 
for  [the]  coming  two-year  period.”®®®  In  addition,  GMO  has  the  authority 
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to  review  and  approve  the  annual  operating  plan  and  budget,  as  well  as 
to  audit  costs  and  inspect  the  facility.^^'^ 

255.  GMO  is  supposed  to  pay  Clarksdale  an  “Availability 
Incentive  Bonus  Fee”  for  increased  availability  of  generation  and  has  the 
right  to  invoke  an  “Availability  Liquidated  Damages”  clause  for  reduced 
availability,  although  there  is  no  evidence  as  to  whether  or  how  often 
such  clauses  have  actually  been  applied. There  would  be  no 
comparable  internal  fees  if  GMO  owned  and  operated  the  plant  itself. 

256.  The  City  agrees  to  protect  GMO  from  various  risks  by 
means  of  an  indemnification  clause.®  ^ 

257.  With  the  exceptions  of  the  Wolf  Creek  nuclear  plant  (of 
which  KCPL  is  a minority  owner)  and  the  Jeffrey  Energy  Center  (of  which 
GMO  is  a minority  owner),  KCPL  employees  operate  all  other  KCPL  and 
GMO  plants.®®® 

258.  GMO  also  has  ownership  interest  in  other  generating 
facilities  operated  and  managed  by  non-GMO  employees.  It  is  not 
uncommon  in  the  industry  to  have  plants  run  by  someone  other  than  the 
owner.  For  example,  KCP&L  runs  plants  for  Westar,  Empire,  GMO  and 
MJMEUC.  Further,  other  utilities  run  Wolf  Creek  and  Jeffrey  Energy 
Center,  of  which  KCP&L  and  GMO,  respectively,  are  minority  owners. 

259.  GMO  personnel  have  visited  the  site  six  times  over  the 

329  ' 

past  two  years. 

260.  The  ability  of  GMO  to  provide  managerial  oversight  to 
the  plant  is  only  slightly  hampered  by  the  long  distance  location  of  the 
plant  facilities. 

261.  The  management  oversight  has  not  proven  to  be  a 
problem  and  therefore  is  not  a reason  for  denial  of  recovery. 

Ultimate  Finding  Regarding  Prudence  of  Crossroads 

262.  Considering  the  costs  involved,  the  fact  that  this  was  an 
affiliate  transaction  rather  than  an  arms-length  transaction,  the  relative 
reliability  of  transmission,  the  excessive  costs  of  that  transmission,  the 
reduced  costs  for  natural  gas  and  the  alternative  supply  source,  the 
distance  of  the  power  in  location  to  the  customers  served,  and  the  other 
facts  set  out  above,  the  Commission  finds  that  the  decision  not  to  build 
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two  more  105  MW  combustion  turbines  at  South  Harper  was  not 
imprudent.  In  addition,  the  decision  to  inciude  Crossroads  in  the 
generation  fieet  at  an  appropriate  vaiue  was  prudent  with  the  exception 
of  the  additionai  transmission  expense,  when  other  iow-cost  options 
were  avaiiabie.  Paying  the  additionai  transmission  costs  required  to 
bring  energy  aii  the  way  from  Crossroads  and  inciuding  Crossroads  at 
net  book  vaiue  with  no  disaiiowances,  is  not  just  and  reasonabie  and  is 
discussed  in  detaii  beiow. 

Valuation  of  Crossroads 

263.  With  regard  to  the  vaiuation  of  Crossroads,  Staffs 
primary  recommendation  is  that  Crossroads  shouid  be  disaiiowed  in  its 
entirety.^^°  It  argues  alternatively  that  if  the  Commission  decides  to  allow 
Crossroads  in  GMO’s  cost  of  service,  then  the  value  of  Crossroads  for 
ratemaking  purposes  is  $51.6  million  or  another  alternative  of  $61.8 
million.  GMO  believes  its  valuation  of  Crossroads  at  $104  million  is 

• 331 

appropriate. 

264.  GMO  argues  that  because  it  did  not  dismantle  the  plant 
and  it  was  able  to  obtain  transmission  from  Crossroads  to  GMO,  the 
value  of  the  plant  was  $94.75  million,  assuming  that  $20  million  in 
transmission  upgrades  would  be  required.  GMO  was  ultimately  able  to 
obtain  transmission  service  with  only  a minimal  transmission  investment 
of  $145,000,  bringing  its  estimated  value  of  Crossroads  to  $114.60 
million. This  value  is  more  than  the  net  book  value  of  $104  million 
GMO  has  requested  for  ratemaking  treatment  in  this  case.®^^ 

265.  At  December  31,  2010,  the  plant  and  transmission 
facilities  values  for  Crossroads  were:^®'^ 
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Plant  in  Service 
Depreciation  Reserve 
Net  Plant 

Transmission  Rights  - Intangible 
Reserve 

$1 19.1  million 
$ 32.1  million 
$ 87.0  million 
$ 22.5  million 
$ 4.4  million 

Net  Transmission 

$ 18.1  million 

Total  Crossroads  Plant 

$141 .7  million 

Reserve 

$ 36.5  million 

Net  Plant 

$105.2  million 

266.  Aquila,  Inc.  attempted  to  sell  Crossroads,  but  was 
unable  to  sell  It  follows  that,  absent  a write-down  which  GMO  has 
not  taken,  the  market  vaiue  of  Crossroads  is  iess  than  its  booked  vaiue. 

267.  In  February  2007,  Great  Plains  Energy  announced  that  it 
was  seeking  to  acquire  Aquila,  Inc.  Given  several  recent  divestitures  by 
Aquila,  Great  Plains  acquisition  amounted  to  simply  the  Missouri 
regulated  electric  operations  as  well  as  the  Crossroads  Energy  Center. 
Over  the  next  several  months.  Great  Plains  made  three  separate  filings 
with  the  Securities  Exchange  Commission  regarding  the  “fair  value”  of 
the  Crossroads  unit.  As  Great  Plains  indicated: 

The  preliminary  internal  analysis  indicated  a fair  value 
estimate  of  Aquila’s  non-regulated  Crossroads  power 
generating  facility  of  approximately  $51.6  million.  This 
analysis  is  significantly  affected  by  assumptions 
regarding  the  current  market  for  sales  of  units  of  similar 
capacity.  The  $66.3  million  adjustment  reflects  the 
difference  between  the  fair  value  of  the  combustion 
turbines  at  $51.6  million  and  the  $117.9  million  book 
value  of  the  facility  at  March  31,  2007.  Great  Plains 
Energy  management  believes  this  to  be  an  appropriate 
estimate  of  the  fair  value  of  the  facility.®^® 

The  valuations  disclosed  by  Great  Plains  to  the  Securities  Exchange 
Commission  were  made  under  oath. 

268.  GMO  claims  that  the  fair  market  value  of  Crossroads  is 
established  by  an  REP  conducted  in  March  2007,  prior  to  the  SEC 
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disclosures.  GMO  postulates  that,  the  responses  to  this  REP, 
demonstrate  that  fair  market  value  is  comparable  to  the  proposed  net 
book  value.  GMO  fails  to  explain,  however,  given  the  alleged  results  of 
the  REP,  why  it  announced  to  the  Securities  Exchange  Commission, 
mere  months  later,  that  “fair  value”  was  only  $51 .6  million. 

269.  GMO’s  assertion  is  also  inconsistent  with  real  world 
evidence  as  to  the  diminution  in  value  experienced  by  these  deregulated 
generating  assets.  The  evidence  indicates  that,  following  the  crash  of 
the  deregulated  electric  market  and  the  bankruptcy  of  Enron,  many 
deregulated  generating  assets,  including  combustion  turbines  identical  to 
those  in  service  at  Crossroads,  experienced  a significant  devaluation.^®^ 
Specifically,  the  evidence  indicates  that  Aquila  sold  General  Electric 
combustion  turbines,  identical  to  those  installed  at  Crossroads  in  2006. 
At  that  time,  Aquila  also  sold  its  ownership  interest  in  Raccoon  Creek 
and  Goose  Creek  in  Illinois  to  AmerenUE.  Given  the  deterioration  in  the 
deregulated  market,  Aquila  took  a write-off,  from  net  book  value,  of 
$99.7  million.®®®  Aquila  sold  other  General  Electric  turbines  to  Nebraska 
and  Colorado  utilities.®®®  Again,  the  price  received  by  Aquila  was 
significantly  affected  by  the  deterioration  in  the  deregulated  energy 
market.®”*® 

270.  These  sales  by  Aquila,  of  combustion  turbines  identical 
to  those  installed  at  Crossroads,  are  not  only  a good  indicator  of  the  fair 
market  value,  but  also  clearly  show  that  the  fair  market  value  of  these 
General  Electric  combustion  turbines  was  significantly  below  the  net 
book  value. 

271.  When  conducting  its  due  diligence  review  of  Aquila’s 
assets  for  determining  its  offer  price  for  Aquila,  GPE  would  have 
considered  the  transmission  constraints  and  other  problems  associated 
with  Crossroads.®”**  It  is  incomprehensible  that  GPE  would  pay  book 
value  for  generating  facilities  in  Mississippi  to  serve  retail  customers  in 
and  about  Kansas  City,  Missouri.  And,  it  is  a virtual  certainty  that  GPE 
management  was  able  to  negotiate  a price  for  Aquila  that  considered  the 
distressed  nature  of  Crossroads  as  a merchant  plant  which  Aquila 
Merchant  was  unable  to  sell  despite  trying  for  several  years.  Further,  it 
is  equally  likely  that  GPE  was  in  as  good  a position  to  negotiate  a price 
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for  Crossroads  as  AmerenUE  was  when  it  negotiated  the  purchases  of 
Raccoon  Creek  and  Goose  Creek,  both  iocated  in  liiinois,  from  Aquiia 
Merchant  in  2006. 

272.  The  ten  75  MW  Generai  Eiectric  modei  7EA  combustion 
turbines  instaiied  at  Raccoon  Creek  and  Goose  Creek  that  Aquiia 
Merchant  soid  to  AmerenUE  in  2006  are  ten  of  the  eighteen  combustion 
turbines  Aquiia  Merchant  bought  at  the  same  time.  Four  of  those 
eighteen  were  instaiied  at  Crossroads.  The  turbines  soid  at  an  average 
instaiied  cost  of  $205.88  per  kW.^'*^  Based  on  that  average  instaiied  cost 
of  $205.88  per  kW,  the  300  MW  of  combustion  turbines  at  Crossroads 
wouid  have  an  instaiied  cost  of  $61 .8  miiiion. 

273.  Aquiia  Merchant  purchased  a totai  of  21  combustion 
turbines.  It  offered  three  of  them  at  below  its  cost  to  several  entities, 
including  KCPL,  in  2002  before  it  stored  them.  These  turbines  were 
eventually  installed  at  South  Harper  and  are  in  MPS’s  rate  base  at  a 
discount  from  what  Aquiia  Merchant  paid  for  them.  Aquiia  merchant  also 
sold  thirteen  other  combustion  turbines  below  its  cost  to  buy  them  as 
follows:^^^ 

• Goose  Creek — 6 General  Electric  turbines  sold  to 
AmerenUE  in  2006. 

• Raccoon  Creek — 4 General  Electric  turbines  sold  to 
AmerenUE  in  2006. 

• Utility  in  Beatrice,  Nebraska  - 2 General  Electric 
turbines  sold  in  2002. 

• Utility  in  Colorado  - 1 General  Electric  turbines  sold 
in  2002. 

274.  All  the  above  generating  assets  are  now  serving 
customers  at  prices  consistent  with  the  turbine  market  after  the  Enron 
collapse. Even  Aquiia  wrote-down  from  what  Aquiia  Merchant  paid  for 
them  the  combustion  turbines  it  installed  at  South  Harper  to  comply  with 
the  Commission’s  affiliated  transaction  rule.^^^  Yet,  in  this  case  GMO  is 
seeking  to  include  the  full  value  of  Crossroads  on  its  books,  without  a 
write-down,  in  MPS’s  rate  base. 

275.  Considering  the  depressed  market  as  exhibited  by  the 
sale  of  similar  turbines  to  Ameren,  and  the  valuation  of  these  assets 
reported  to  the  SEC  by  GPE,  the  Commission  finds  that  $61.8  million  is 
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an  accurate  reflection  of  the  fair  market  value  of  Crossroads  as  required 
by  the  affiliate  transaction  rule  as  of  July  14,  2008. 

Deferred  Income  Taxes 

276.  Since  Crossroads  became  part  of  the  non-regulated 
operations  of  Aquila  Merchant  in  2002,  deferred  income  taxes 
accumulated.^^®  In  all  instances,  KCPL  and  GMO  use  deferred  income 
taxes  relating  to  regulated  investment  assets  as  an  offset  (reduction)  to 
rate  base,  except  now  for  Crossroads. It  is  GMO’s  position  that  since 
Crossroads  was  not  part  of  its  regulated  operations  when  those  deferred 
taxes  were  created,  they  should  not  be  used  as  an  offset  to  MPS’s  rate 
base  now.  If  the  Commission  authorizes  GMO  to  rate  base  Crossroads 
in  this  case,  then  it  is  Staffs  position  that  all  the  accumulated  deferred 
income  taxes  associated  with  Crossroads  should  be  offset  against  rate 
base  attributable  to  MPS. 

277.  The  accumulated  deferred  taxes  associated  with 
Crossroads  should  be  applied  as  an  offset  to  MPS’s  rate  base.®"*® 


Ex.  GMO  210,  p.  109. 
Ex.  GMO  210,  p.  109. 
Ex.  GMO  210,  p.  110. 


KCP&L  GREATER  MISSOURI  OPERATIONS 


452  20  Mo.  P.S.C.  3d 


Dogwood 

278.  Dogwood  Energy,  LLC  (Dogwood)  is  both  a retail  power 
customer  of  GMO  and  a wholesale  power  supplier  to  GMO.®"*®  As  a 
customer,  Dogwood  supported  Staffs  disallowance  of  Crossroads  and 
imputation  of  two  phantom  turbines  in  order  “to  protect  GMO’s  retail 
customers,  including  Dogwood,  against  exorbitant  rates. With  regard 
to  its  interest  as  a wholesale  supplier  to  GMO,  Dogwood  suggests  that 
the  Commission  discourage  GMO  from  using  the  Crossroads  facility  and 
instead  replace  it  with  a local  unit  - such  as  Dogwood’s  combined  cycle 
facility.^^^ 

279.  Dogwood  argues  that  the  cost  of  natural  gas  to 
Dogwood  is  cheaper  than  to  Crossroads,  transmission  service  to 
Crossroads  is  problematic  and  the  Company’s  resource  planning 
analyses  are  flawed  because  the  Company  failed  to  contact  Dogwood. 
In  addition.  Dogwood  makes  a number  of  legal  challenges  to  inclusion  of 
Crossroads  in  rates. 

280.  Contrary  to  Dogwood’s  arguments,  the  testimony  and 
evidence  presented  in  this  case  demonstrate  that  the  delivered  cost  of 
natural  gas  is  cheaper  to  Crossroads  than  to  Dogwood,  however  that 
cost  is  offset  by  the  transmission  costs.  In  addition,  GMO’s  firm 
transmission  service  is  reliable  and  sufficient  and  GMO  has  repeatedly 
considered  Dogwood  in  its  resource  planning  decisions,  including  the 
Company’s  recent  2010  Stipulation  8 Capacity  Study. 

281 . Dogwood  has  not  been  the  lowest  cost  resource  option. 

Conclusions  of  Law  - Crossroads 

24.  This  issue  concerns  the  appropriate  valuation  to  place 
on  the  Crossroads  generating  unit  recently  devoted  by  GMO  to  serving 
its  ratepayers.  The  Supreme  Court  has  held  that  the  utility  must  be 
permitted  to  earn  a return  on  the  “fair  value”  of  the  property  devoted  to 
the  public  convenience. 

The  corporation  may  not  be  required  to  use  its  property 
for  the  benefit  of  the  public  without  receiving  just 
compensation  for  the  services  rendered  by  it.  . . . We 
hold,  however,  that  the  basis  of  all  calculations  as  to  the 
reasonableness  of  rates  to  be  charged  by  a corporation  . 

. . must  be  the  fair  value  of  the  property  being  used 


Ex.  GMO  3601 , p.  3. 
Ex.  GMO  3601 , p.  4. 
Ex.  GMO  3601 , p.  4. 
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by  it  for  the  convenience  of  the  public.  What  the 
company  is  entitled  to  ask  is  a fair  return  upon  the  value 
of  that  which  it  employs  for  the  public  convenience.  On 
the  other  hand,  what  the  public  is  entitled  to  demand  is 
that  no  more  be  extracted  from  it  than  the  services 
rendered  by  it  are  reasonably  worth. 

25.  The  Commission’s  authority  to  establish  the  valuation  of 
an  electric  corporation’s  plant  has  also  been  memorialized  in  Section 
393.230: 

The  commission  shall  have  the  power  to  ascertain 
the  value  of  the  property  of  every  . . . electrical 
corporation  ...  in  this  state  and  every  fact  which  in 
its  judgment  may  or  does  have  any  bearing  on  such 
vaiue.  The  commission  shall  have  power  to  make 
revaluations  from  time  to  time  and  to  ascertain  all  new 
construction,  extensions  and  additions  to  the  property  of 
every  . . . electrical  corporation,  (emphasis  added). 

26.  Recognizing  that  Crossroads  was  transferred  from  a 
non-regulated  affiliate  to  the  Missouri  regulated  operations,  the 
Commission’s  affiliate  transaction  rule  is  implicated.  The  affiliate 
transaction  rule,  as  it  applies  to  the  immediate  issue,  provides  that  the 
purchase  of  “goods  or  services”  from  an  affiliate  shall  be  “the  iesser  of: 
(a)  fair  market  price;  or  (b)  the  fully  distributed  cost.”®®® 

27.  The  Commission  concludes  that  if  included  in  rate  base 
at  a fair  market  value,  rather  than  the  higher  net  book  value  paid  to  its 
affiliate,  and  except  for  the  additional  cost  of  transmission  from 
Mississippi  to  Missouri,  the  Company’s  2004  decision  to  pursue  the 
construction  of  three  105  MW  combustion  turbines  at  South  Harper  and 
pursue  a 200  MW  system-participation  based  purchased  power 
agreement,  and  the  Company’s  decision  to  add  the  Crossroads 
generating  facility  to  the  MRS  generation  fleet  were  prudent  and 
reasonable  decisions. 

28.  The  Commission  rejects  Staffs  adjustment  to  disallow 
the  recovery  of  the  entirety  of  Crossroads  in  the  Company’s  cost  of 
service  and  instead  recover  the  cost  of  the  “phantom  turbines.”  The 
Commission  concludes,  however,  that  GMO  is  requesting  the 
Commission  value  these  turbines  based  on  that  overly  high  valuation 


Smyth  i/.  Ames,  169  U.S.  466,  546-547  (1898)  (emphasis  added). 
4 CSR  240-20.01 5(2)(A)  (emphasis  added). 
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(net  book  value)  and  that  Crossroads  includes  significantly  higher 
transmission  costs  it  will  incur  over  the  life  of  Crossroads.  The 
Commission  concludes  that  Crossroads  should  be  included  in  rate  base 
at  a value  of  $61.8  million  based  on  the  average  installed  dollar  per 
kilowatt  basis  AmerenUE  paid  for  the  combustion  turbines  at  Raccoon 
Creek  and  Goose  Creek. 

29.  In  addition  to  the  valuation,  the  Commission  concludes 
that  but  for  the  location  of  Crossroads  customers  would  not  have  to  pay 
the  excessive  cost  of  transmission.  Therefore,  transmission  costs  from 
the  Crossroads  facility,  including  any  related  to  OSS  shall  be  disallowed 
from  expenses  in  rates  and  therefore  also  not  recoverable  through 
GMO’s  fuel  adjustment  clause  (“FAC”). 

30.  The  Commission  concludes  deferred  taxes  shall  be  an 
offset  to  rate  base. 

31 . The  Commission  rejects  the  Industrials’  position  to  the 
extent  and  for  the  same  reasons  set  out  in  response  to  Staffs 
arguments. 

Decision  - Crossroads 

The  Commission  rejects  Staffs  adjustment  to  disallow  the 
recovery  of  Crossroads  in  the  Company’s  cost  of  service  and  replace  it 
with  the  cost  of  two  “phantom  turbines.”  The  Commission  also  rejects 
GMO’s  inclusion  of  Crossroads  in  rate  base  at  its  net  book  value.  The 
Commission  determines  that  given  Great  Plains’  statements  to  the 
Securities  Exchange  Commission  shortly  before  the  transfer  of  the 
Crossroads  unit  to  the  Missouri  regulated  operations,  as  well  as  the 
arms-length  sale  of  other  General  Electric  combustion  turbines  by  Aquila, 
that  the  fair  market  value  of  Crossroads  at  the  time  of  transfer  (August 
2008)  was  $61.8  million.  Given  the  subsequent  32  months,  the  fair 
market  value  of  Crossroads  for  purposes  of  establishing  rate  base  in  this 
case  should  also  reflect  32  months  of  depreciation  on  that  unit. 

The  Commission  further  determines  that  it  is  not  just  and 
reasonable  for  GMO  customers  to  pay  the  excessive  cost  of 
transmission  from  Mississippi  and  it  shall  be  excluded.  Finally,  deferred 
income  taxes  shall  also  be  an  offset  to  rate  base. 

C.  Jeffrey  FGD  Rebuild  Project 

Should  the  Jeffrey  Rate  Base  Additions  be  inciuded  in  rate 
base  in  this  proceeding? 

Shouid  the  Commission  presume  that  the  costs  of  the 
Jeffrey  Rate  Base  Additions  were  prudentiy  incurred  untii  a serious 
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doubt  has  been  raised  as  to  the  prudence  of  the  investment  by  a 
party  to  this  proceeding? 

Has  a serious  doubt  regarding  the  prudence  of  the  Jeffrey 
Rate  Base  Additions  been  raised  by  any  party  in  this  proceeding? 

Shouid  the  Company’s  conduct  be  judged  by  asking 
whether  the  conduct  was  reasonabie  at  the  time,  under  aii  the 
circumstances,  considering  that  the  Company  had  to  soive  its 
probiem  prospectiveiy  rather  than  in  reiiance  on  hindsight? 
(“prudence  standard’’)? 

Has  GMO  demonstrated  that  it  properiy  managed  these 
compiex  projects  and  properiy  managed  matters  within  its  controi? 

Findings  of  Fact  - Jeffrey  FGD  Rebuiid  Project 

282.  The  Jeffrey  Energy  Center  (“JEC”)  is  a coal-fired  electric 
generating  facility  consisting  of  three  720  MW  units  located  in  St.  Marys, 
Kansas.  ^ GMO  owns  8%  of  the  JEC  facility  for  a total  of  172.8  MW, 
which  is  assigned  to  MPS.  Westar  Energy  is  the  operating  partner  who 
owns  the  remaining  92%.^^^  Westar  is  also  the  primary  constructor  of 
this  project. 

283.  In  2004,  the  U.S.  Environmental  Protection  Agency 
(EPA)  served  a Notice  of  Violation  at  the  JEC,  identifying  the  need  for 
compliance  with  new  environmental  regulations.®^®  To  avoid  civil 
penalties,  Westar  decided  to  rebuild  the  cold-side  electrostatic 
precipitators  for  particulate  removal  and  the  limestone-based  wet  flue 
gas  desulfurization  (“FGD”)  systems,  or  “scrubbers”  on  each  unit.®®^ 
GMO  agreed  with  Westar’s  decision  to  rebuild  the  scrubbers  on  all  three 
JEC  units.®®® 

284.  Powerplant  Maintenance  Specialists,  Inc.  (“PMSI”)  was 
the  largest  vendor  on  the  Jeffrey  FGD  Rebuild  Project  and  it  was  the 
general  construction  work  contractor.®®®  PMSI’s  initial  contract  amount  is 
confidential,®®®  but  was  originally  a fixed  price  contract  without  a 
performance  bond.®®^  GMO’s  witness,  Leonard  R.  Ruzicka,  testified  on 
cross-examination  during  an  in  camera  portion  of  the  hearing  as  to  the 
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reasons  that  PMSI  did  not  have  a performance  bond.^®^  While  Westar 
and  GMO  did  not  require  PMSI  to  obtain  a performance  bond,  they 
required  other  contractors  on  the  Jeffrey  FGD  Rebuild  Project  to  obtain  a 
performance  bond.®®® 

285.  Burns  & McDonnell  was  hired  as  the  owners’  engineer 
for  the  Jeffrey  FGD  Rebuild  Project.®®^  Burns  & McDonnell  provided 
monthly  status  reports  that  addressed  project  concerns,  scheduling,  and 
budget.®®®  Monthly  status  reports  and  cost  reports  provided  by 
Westar  were  reviewed  and  monitored  by  GMO  for  prudence  and 
reasonableness. 

286.  In  this  proceeding,  Staff  is  proposing  a prudence 
disallowance  of  $59,110,980,  the  total  cost  of  the  project  of  which 
GMO’s  8%  share  is  $4,831,649. 

287.  Staffs  first  argument  is  that:  “Westar  imprudently 
contracted  with  a vendor  whose  financial  instability  and  poor 
performance  report  resulted  in  additional  costs  to  the  project.’’®®® 
Secondly,  Staff  argues  that  “It  was  unreasonable  of  Westar  and 
GMO  not  to  require  PMSI  to  obtain  a performance  bond,  and  this 
failure  to  require  a performance  bond  exposed  GMO  to 
inappropriate,  unreasonable  and  unnecessary  level  of  financial 
risk,  risk  that  materialized.’’®®^  Third,  Staff  argues  that:  “Westar  failed 
to  conduct  proper  due  diligence  when  evaluating  PMSI  as  a potential 
contractor.”  Staff  also  criticizes  Westar  for  not  applying  the  Federal 
Acquisition  Regulations.®®®  Finally,  Staff  criticized  Westar  for  failing  to 
seek  liquidated  damages  against  PMSI.®®®  For  the  reasons  stated  below, 
the  Commission  finds  that  none  of  Staffs  arguments  and  criticisms  of 
Westar’s  actions  are  well  founded. 

288.  Mr.  Terry  S.  Hedrick,  KCP&L’s  Director  of  Supply 
Engineering,  explained  at  length  the  reasons  why  Westar  and 
GMO  hired  the  contractor  and  did  not  require  the  contractor  to 
obtain  a performance  bond.  Much  of  the  information  was  provided 
as  confidential  information.  However,  the  contractor’s  bid  was 


Tr.  4282,  II.  12-18. 

Ex.  GMO  210,  p.  45,  II.  30-31;  See  Ex.  GMO  210,  Appendix  3,  Schs.  6,  7 and  8. 

Ex.  GMO  230,  p.  44,  II.  14-15. 

Ex.  GMO  230,  p.  44,  II.  15-16. 

Staff’s  Initial  Brief  of  Issues  Specific  to  KCP&L  Greater  Missouri  Operations 
Company  at  44. 

Staff  Initial  Br.,  pp.  47-48;  See  aiso,  Ex.  GMO  210,  pp.  42-47;  Ex.  GMO  21 , p.  3. 
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substantially  lower  than  competing  bids,  and  it  made  economic 
sense  to  accept  the  bid  even  though  the  contractor  was  unable  to 
obtain  a performance  bond. 

289.  Mr.  Leonard  Ruzicka,  an  expert  in  construction  iaw,  was 
retained  by  KCP&L  to  review  documents  and  interview  individuais  as 
necessary  to  determine  the  appropriateness  of  the  awarding  of  a 
contract  to  PMSI  for  the  generai  construction  work  on  the  rebuiid  of  the 
scrubber  systems  on  the  three  units  of  the  Jeffrey  Energy  Center  coai- 
fired  generating  station.  Mr.  Ruzicka  is  a partner  in  the  iaw  firm  of 
Stinson  Morrison  Meeker  LLP  and  previousiy  had  20  years  experience  as 
a Senior  Vice  President  and  Generai  Counsei  for  Fru-Con  Corporation,  a 
iarge  internationai  company  engaged  in  construction,  engineering  and 
reai  estate  deveiopment.^™  He  was  aiso  retained  to  review  the 
testimony  of  Mr.  Keith  Majors  and  give  his  assessment  of  the  opinions 
expressed  by  Mr.  Majors  in  that  testimony. 

290.  Mr.  Ruzicka,  conducted  an  independent  review  of  the 
facts  and  circumstances  surrounding  this  project.  He  conciuded  that 
Westar/GMO  had  acted  appropriateiy  and  reasonabiy  in  its  decision  to 
award  the  generai  construction  contract  to  PMSI.^^^  Mr.  Ruzicka  aiso 
expiained  the  reasons  why  it  was  appropriate  to  award  the  contract  as 
Westar/GMO  did,  based  upon  the  facts  and  circumstances  that  were 
known  at  the  time.  Much  of  the  information  was  provided  as  confidentiai 
information,  but  the  Commission  finds  that  Mr.  Ruzicka’s  review 
substantiates  the  prudence  of  Westar’s  decision  to  retain  PMSI. 

291.  The  record  demonstrates  that  Westar  performed 
reference  checks  on  prior  work  performed  by  PMSI  as  well  as  obtained 
reports  from  Dun  & Bradstreet.^^^  In  addition,  Westar  conducted  an 
extensive  evaluation  of  PMSI  and  was  aware  of  the  fact  that  it  could  not 
obtain  a performance  bond  due  to  its  financial  condition.®^®  However, 
given  the  substantial  difference  in  the  PMSI  bid  and  the  next  lowest  bid 
(which  would  have  a bonding  cost  in  addition  to  the  bid),  the  Commission 
finds  that  it  was  reasonable  and  prudent  for  Westar  to  proceed  with  the 
acceptance  of  the  PMSI  bid  without  a performance  bond.®^"^ 

292.  Staff  also  criticizes  Westar  for  not  applying  the  Federal 
Acquisition  Regulations  which  Staff  admits  do  not  have  any  applicability 


Ex.  GMO  36,  p.  1 ; Tr.  4271  -72,  4341 . 
Ex.  GMO  36  (NP),  pp.  2-5. 

Ex.  GMO  230,  p.  37. 

Ex.  GMO  21  (HO),  p.  3. 
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to  private  industry.^^^  In  addition,  Staff  criticizes  Mr.  Ruzicka  for  not 
foiiowing  “any  auditing  standards  when  reviewing  the  work  reiated  to 
PMSI,  thus  creating  serious  concerns  to  the  vaiue  of  his  opinion 
testimony.”^^®  The  Commission  finds  that  it  takes  more  than  “auditing” 
expertise  to  judge  the  prudence  of  construction  project  decisions.  Mr. 
Ruzicka  is  an  experienced  construction  iaw  expert,  and  did  not  conduct 
an  audit.  Instead  he  reviewed  the  prudence  of  the  decisions  made  by 
Westar,  based  upon  extensive  documentary  evidence  and  interview  with 
Westar  personnei.  Uitimateiy,  he  conciuded  that  Westar  and  GMO  were 
indeed  prudent  in  their  decision-making  reiated  to  the  Jeffrey  Energy 
Center  FGD  Rebuiid  Project.®^^  The  Commission  finds  the  testimony  of 
Mr.  Ruzicka  to  be  persuasive. 

293.  Staff  asserts  that  “Mr.  Ruzicka  testified  that  PMSI  could 
easily  have  been  replaced.”®^®  However,  on  redirect  examination,  Mr. 
Ruzicka  explained  his  answer  and  indicated  that  it  would  have  been  very 
costly  to  replace  the  contractor  at  that  point  in  the  project.®^®  Also,  as  Mr. 
Ruzicka  explained,  there  was  no  basis  for  asserting  a claim  for  liquidated 
damages,  and  Staffs  criticism  was  incorrect.®®® 

Conclusions  of  Law  - Jeffrey  FGD  Rebuild  Project 

32.  The  Federal  Acquisition  Regulations  are  not  applicable 
to  private  industry.®®^ 

33.  Based  upon  the  competent  and  substantial 
evidence  in  the  record,  the  Commission  concludes  that  the  JEC 
additions  were  prudent  and  should  be  included  in  rate  base  in  this 
proceeding.  The  Commission  concludes  that  Staffs  proposed 
disallowance  is  based  upon  hindsight,  is  unreasonable  and  not 
supported  by  competent  and  substantial  evidence.  The 
Commission  will  therefore  reject  Staff’s  proposed  prudence 
disallowance. 


Staff  Br.  at  48-49. 

Staff  Br.  at  49;  citing  Jr.  4336. 

Ex.  GMO  36  (NP),  pp.  2-5. 

Staff  Br.  at  49. 

Tr.  4343. 
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Decision  - Jeffrey  FGD  Rebuild  Project 

The  Commission  determines  that  the  Jeffrey  Energy 
Center  additions  were  prudent  and  should  be  included  in  rate  base 
in  this  proceeding.  The  Commission  further  determines  that 
Staff’s  proposed  prudence  disallowance  is  rejected. 

D.  Demand-Side  Management 

a.  Should  DSM  investments  be  included  in  rate  base  in  this 
proceeding? 

b.  How  should  DSM  amortization  expense  be  determined  in 
this  case? 

i.  Should  DSM  programs  be  expanded  if  the 
current  DSM  portfolio  does  not  meet  the  Missouri  Energy 
Efficiency  Investment  Act’s  (MEEIA)  goal  of  achieving  all 
cost-effective  demand-side  savings? 

a.  Should  the  amortization  period  for  the  energy 
efficiency  regulatory  asset  account  be  shortened  from  10 
years  to  6 years? 

Hi.  Should  the  shortening  of  the  amortization 
period  be  contingent  on  the  continuation  and/or  expansion 
of  the  DSM  portfolio? 

c.  Should  the  Company  be  required  to  fund  DSM  programs 
at  the  current  level? 

d.  Should  KCP&L  be  required  to  make  a compliance  filing 
with  the  Commission  regarding  MEEIA  legislation  as  proposed  by 
Staff? 


Findings  of  Fact  - Demand-Side  Management 

294.  In  KCP&L’s  last  Chapter  22  Electric  Utility  Resource 
Planning  filing,®®^  KCP&L’s  adopted  preferred  integrated  resource  plan 
(IRP)  included  five  residential  DSM  programs  and  four  commercial  and 
industrial  programs.®®® 

295.  These  programs  are  in  addition  to  KCP&L’s  Energy 
Optimizer  and  MPower  programs  that  it  implemented  as  part  of  its 
Experimental  Regulatory  Plan  (ERP  or  “Regulatory  Plan’’).®®"* 


File  No.  EE-2008-0034. 

Kansas  City  Power  & Light  Integrated  Resource  Plan,  File  No.  EE-2008-0034,  Book  1 of 
2,  Volume  5:  Demand-Side  Resource  Analysis,  pp.  54  through  69. 

See  File  No.  EO-2005-0329;  Ex.  KCP&L  239,  p.  6. 
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296.  As  part  of  GMO’s  Chapter  22  compliance  filing,®®^ 
GMO’s  adopted  preferred  IRP  included  DSM  programs.®  ® 

297.  Demand  Side  Management  (DSM)  programs  introduced 
in  the  early  years  of  KCP&L’s  five-year  regulatory  plan  are  nearing  their 
expiration  dates. 

298.  The  timing  of  the  conclusion  of  the  regulatory  plan  and 
the  anticipated  implementation  of  the  rules  resulting  from  the  Missouri 
Energy  Efficiency  Investment  Act  (MEEIA)®®®  create  a period  of  time  in 
which  KCP&L  and  GMO  will  not  have  guidance  from  the  Commission 
with  regard  to  appropriate  DSM  investment  or  energy  savings  targets.®®® 

299.  This  gap  could  be  relatively  lengthy,  possibly  years.®®® 
The  Company  acknowledged  the  uncertainty  of  this  gap.®®^ 

300.  Many  of  the  current  DSM  programs  “have  met  or  are 
exceeding  their  five-year  savings  goals”  and  in  some  cases  “have  met  or 
exceeded  their  performance  and  participation  goals.”®®®  KCP&L  has 
“met  and  exceeded  the  expectations  established  in  the  Regulatory 
Plan.  . . . [T]hrough  June  30,  2010  the  budget  for  all  Company 
demand-side  programs  is  $24,001,009  and  the  actual  total 
expenditures  through  this  period  are  $27,442,517  . . . .”®®® 

301 . DSM  programs  need  time  to  raise  customer  awareness 
through  promotional  campaigns  and  develop  partnerships  with  trade 
allies.  If  programs  are  curtailed,  there  would  be  a loss  of  experience 
developed  by  KCP&L  and  GMO  over  the  past  five  years. ®®'^ 

302.  “[A]ll  of  the  evidence  suggests  that  customer  interest  in 
these  programs  has  increased  since  2005,  and  there  is  no  evidence  to 
suggest  that  customers  will  become  less  interested  in  realizing  the 
benefits  that  these  programs  offer.”®®®  For  instance,  participation  in 
KCP&L’s  Home  Performance  with  Energy  Star  program  increased  from 


File  No.  EE-2009-0237. 

Ex.  GMO  240,  p.  14. 

Ex.  KCP&L  603,  Sch.  AB2010-1R. 

Section  393.1075,  RSMo. 

Ex.  KCP&L  601,  p.  2. 

Ex.  KCP&L  601 , p.  4;  Ex.  GMO  601 , p.  4. 

Tr.  3542;  Tr.  3539-3540. 

Ex.  KCP&L  603,  p.  5 and  as  shown  on  Mr.  Bickford’s  highly  confidential  rebuttal 
schedule  AB2010-2R,  Ex.  KCP&L  604  HC. 

Ex.  KCP&L  210,  p.  127.  See  also,  Ex.  KCP&L  56,  p.  4. 

Ex.  KCP&L  603,  p.  6-7. 

Ex.  KCP&L  603,  p.  6. 
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27  homes  in  the  second  quarter  of  2009  to  718  homes  at  the  end  of  the 
third  quarter  of  2010. 

303.  The  Companies  are  currently  continuing  their  DSM 
programs  contained  in  their  tariffs.^®® 

304.  During  its  Customer  Programs  Advisory  Group  (CPAG) 
meetings  throughout  2010,  KCP&L  stated  to  Staff  that  it  had  stopped 
processing  new  customer  appiications  for  its  voiuntary  iarge  customer 
MPower  demand  response  program. During  the  similar  DSM  Advisory 
Group  meetings  held  for  GMO  in  2010,  GMO  also  made  statements 
regarding  the  curtailing  of  current  DSM  programs  and  delaying 
implementation  of  planned  DSM  programs.®®®  In  those  statements  and  at 
the  hearing,  both  KCP&L  and  GMO  expressed  a position  to  slow 
spending  for  the  programs.®®® 

305.  Both  companies,  as  well  as  the  ratepayers,  stand  to 
benefit  from  continuing  efforts  to  achieve  more  DSM  programs  and 
improved  DSM  penetration.  The  companies  acknowledge  this  fact."*®® 
And  in  the  case  of  KCP&L,  increasing  DSM  funding  is  preferred  to 
curtailing  program  spending  when  evaluating  the  need  for  additional 
supply-side  resources  over  the  next  25  years. 

306.  Under  the  existing  cost  recovery  mechanism,  KCP&L  first 
funds  the  DSM  programs  and  the  costs  are  placed  into  a regulatory  asset 
account  for  consideration  of  recovery  in  the  next  rate  case.  Assuming 
the  DSM  costs  are  determined  to  be  recoverable,  those  costs  are  then 
amortized  over  a ten-year  period  without  the  inclusion  in  rate  base. 

307.  KCP&L  is  willing  to  continue  the  Customer  Program 
Advisory  Group  (CPAG)  through  the  bridge  periods  and  to  extend 
CPAG  or  a similar  collaborative  to  GMO  through  the  same  period. 

308.  Staff  recommends  the  Commission  accept  its 
ratemaking  calculations  for  DSM  deferrals  and  AFUDC  returns  in  Staff 
Adjustments  E-144.4  through  E-144.7,  and  E-1 44.8  through  E-144.1 1 ."'®® 
Staffs  recommendations  included  annual  amortizations  (10-year  deferral 
period)  for  the  following  DSM  vintage  deferrals:"^®"^ 


Ex.  KCP&L  210,  p.  126-30;  Ex.  KCP&L  239  at  p.  2. 
Ex.  KCP&L  239,  p.  6. 

Ex.  GMO  240,  p.  12. 

Tr.  3539-3540;  Tr.  3571. 

Ex.  KCP&L  239,  p.  6-7,  Ex.  GMO  240,  p .15. 

Ex.  KCP&L  239,  p.  7. 

Tr.  3543. 

Ex.  KCP&L  225,  as  updated  in  true-up. 

Ex.  KCP&L  225,  as  updated  in  true-up. 
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DSM  deferral Case 


Amount 


Vintage  1 ER-2006-0314 

Vintage  2 ER-2007-0291 

Vintage  3 ER-2009-0089 

Vintage  4 ER-201 0-0355 


$239,666 

$448,624 

$193,663 

$1,810,223 


309.  Staff  caicuiated  the  totai  unamortized  baiance  of  DSM 
Vintages  1 through  4 as  $24,368,761  as  of  December  31,  201 0."*°®  The 
AFUDC  rate  Staff  appiied  to  this  unamortized  DSM  baiance  was  3.46%, 
and  is  KCP&L’s  December  2010  AFUDC  rate."^°®  Under  Staff’s 


caicuiations,  the  AFUDC  return  amount  totais  $843,159,  for  a totai 
increase  in  revenue  requirement  from  DSM  deferrais  of  approximateiy 
$3.5  miiiion."^°^ 


310.  Staff  recommends  that  the  existing  levels  of  DSM 
investments  should  be  mandated  by  the  Commission  to  continue  and 
the  existing  cost  recovery  mechanism  should  be  maintained. 

311.  In  its  adjustments  Staff  nets  unreiated  issues  with  DSM 
program  costs.'*®®  Staff  inciudes  negative  costs  against  the  unamortized 
baiance  of  DSM  program  costs  for  purposes  of  computing  an  annuai 
amortization  and  return.  These  negative  costs  are  those  that  the 
Commission  has  previousiy  ordered  to  be  returned  to  ratepayers  over 
ten  years  and  inciude  excess  margins  on  off-system  saies  (“OSS”)  and 
net  reparations  from  the  iitigation  of  Montrose  coai  freight  rates  before 
the  Surface  Transportation  Board  (“STB”),  but  are  unreiated  to  DSM 
Program  costs. 

312.  The  Commission  ordered  in  prior  cases  that  the  carrying 
costs  for  the  excess  margins  on  OSS  wouid  be  estabiished  at  LIBOR 
plus  32  basis  points  and  that  this  interest  would  be  included  in  the 
unamortized  balance  of  excess  OSS  margins  for  amortization  over  ten 
(10)  years.  The  Commission  also  prohibited  rate  base  recognition  for  the 
unamortized  balance  of  net  reparations  from  the  litigation  of  Montrose 
coal  freight  rates  before  the  STB  and  did  not  otherwise  order  carrying 
costs. 


313.  Staff  could  set  up  and  keep  track  of  these  separate  cost 
items,  but  believed  this  would  be  cumbersome  and  inefficient.'^*® 


Ex.  KCP&L  225,  as  updated  in  true-up. 

Ex.  KCP&L  225,  as  updated  in  true-up. 

Ex.  KCP&L  225,  as  updated  in  true-up. 

Ex.  KCP&L  210,  pp.  126-30;  Ex.  KCP&L  239,  p.  2. 
Ex.  KCP&L  21 0,  pp.  1 31  -37;  Ex.  KCP&L  226,  p.  63. 
Ex.  KCP&L  226,  p.  63. 
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314.  Staff  also  recommends  continuing  the  ten-year 
amortization  for  DSM  expenses  incurred  after  the  end  of  the  reguiatory 
pian. 

315.  To  appiy  a ten-year  amortization  to  DSM  expenses 
incurred  after  the  end  of  the  reguiatory  pian  for  KCP&L  and  after  the  test 
year  in  GMO’s  rate  case  wouid  be  a disincentive  to  KCP&L  and  GMO  to 
invest  in  demand  side  programs."^" 

316.  A temporary  adjustment  from  10  years  to  6 years 
amortization  for  new  and  ongoing  DSM  expenses  incurred  during  the 
“gap  period”  untii  MEEIA  ruies  are  fuiiy  impiemented  wouid  reduce  the 
disincentive. 

31 7.  An  adjustment  from  1 0 years  to  6 years  amortization  for 
new  and  ongoing  DSM  expenditures  wouid  aiso  make  the  Companies’ 
cost  recovery  opportunities  more  consistent  with  Ameren  Missouri’s  DSM 
program  cost  recovery  agreed  to  by  the  parties  and  approved  by  the 
Commission  in  Fiie  No.  ER-201 0-0036."^^^ 

318.  Netting  the  DSM  reguiatory  asset  account  amortization 
with  three  unreiated  accounts  is  compiex  and  confusing  and  causes  an 
inaccurate  resuit. 

319.  Staff’s  netting  caicuiation  may  put  DSM  cost  recovery  at 
risk  or  it  may  cause  the  perception  of  putting  DSM  cost  recovery  at  risk. 
Either  of  those  effects  couid  be  a disincentive  to  future  DSM  spending  by 
utiiities."^^^ 

320.  KCP&L  recommends  that  DSM  expenses  referred  to  as 
“Vintage  4,”  be  amortized  for  six  years  rather  than  for  ten  years. 

321.  Neither  KCP&L  nor  GMO  has  recommended  in  any 
substantiai  detaii  in  these  rate  proceedings  what  they  consider  to  be  an 
appropriate  cost  recovery  mechanism. In  fact,  in  their  direct  fiiings 
both  KCP&L  and  GMO  oniy  requested  the  continuation  of  their  current 
cost  recovery  mechanisms. In  their  brief,  however,  they  state  that  for 
the  purposes  of  this  case,  KCP&L  has  proposed  that  the  cost 
recovery  mechanism  should  be  consistent  with  the  recent  Order 


Ex.  KCP&L  55,  p.  5-6;  Ex.  KCP&L  605,  pp.  4-5. 

Ex.  KCP&L  55,  pp.  5-6;  Ex.  KCP&L  605,  p.  4-5. 

Ex.  GMO  601,  p.  10. 

Ex.  KCP&L  64  p.  6-18. 

Ex.  KCP&L  55,  pp.  5-6;  Ex.  KCP&L  605,  pp.  4-5. 

Ex.  KCP&L  55,  pp.  5-6;  Initial  Brief  at  pp.  192-193. 

Ex.  KCP&L  239,  p.  5,  Ex.  GMO  240,  pp.  13-14,  Ex.  GMO  241,  p.  3.  Ex.  KCP&L  240,  p. 
3. 

Ex.  KCP&L  239,  p.  5,  Ex.  GMO  240,  pp.  13-14. 


KCP&L  GREATER  MISSOURI  OPERATIONS 


464 


20  Mo.  P.S.C.  3d 


Approving  First  Stipuiation  and  Agreement  in  the  AmerenUE  rate 
case,  File  No.  ER-201 0-0036  (March  24,  201 0).'*^®  This  would 
change  KCP&L’s  amortization  period  for  the  DSM  regulatory  assets 
from  ten  years  to  six  years,  and  include  the  unamortized  balance  in 
rate  base  for  actual  expenditures  booked  to  the  DSM  regulatory  asset 
up  through  the  period  of  December  31,  2010."*^°  The  six  year 
amortization  period  wouid  be  appiied  to  DSM  program  expenditures 
referred  to  by  Staff  as  being  incurred  in  “Vintage  4,”  that  is,  those 
subsequent  to  September  30,  2008.  Prior  expenditures  wouid  continue 
to  be  amortized  over  the  originaiiy  authorized  ten-year  period. 
Additionaiiy,  KCP&L  wouid  defer  the  costs  of  the  DSM  programs  in 
Account  1 82  and,  beginning  with  the  December  31 , 2010  True  Up  date  in 
this  case,  caicuiate  AFUDC  monthiy  using  the  monthiy  vaiue  of  the 
annuai  AFUDC  rate.'^^^ 

322.  Mr.  Rush  acknowiedged  that  KCP&L  and  GMO  may 
propose  a different  method  of  recovery  regardiess  of  whether  specific 
Commission  ruies  are  in  piace  or  not."^^^  He  aiso  acknowiedged  the 
companies’  obiigation  to  compiy  with  MEEIA  regardiess  of  whether  ruies 
are  in  piace. 

323.  MDNR’s  position  is  that  the  Commission  shouid  direct 
KCP&L  and  GMO  to  foiiow  the  intent  of  the  MEEIA  goal  of  achieving  all 
cost-effective  demand-side  savings,  and  should  further  require  KCP&L 
and  GMO  to  expand  their  DSM  programs  toward  the  MEEIA  goal  of 
achieving  all  cost-effective  demand-side  savings  during  the  “gap”  period 
between  the  end  of  these  current  rate  cases  and  the  establishment  of  the 
MEEIA  rules.  The  Commission  needs  to  provide  guidance  with  regard  to 
appropriate  DSM  investment  or  energy  savings  targets,  continuation  and 
expansion  of  existing  programs. 

324.  It  is  unnecessary  for  the  Commission  to  require 
KCP&L  and  GMO  to  make  a filing  with  the  Commission  regarding 
MEEIA  legislation  as  proposed  by  the  Staff. 


419 

420 

421 

422 

423 

424 

425 


Tr.  3531-32. 

Tr.  3501-03. 

Ex.  KCP&L  55,  pp.  5-6. 

Tr.  3547. 

Tr.  3546-7. 

Ex.  KCP&L  21 0,  p.  1 27;  Ex  KCP&L  602,  p.  3. 
Ex.  KCP&L  56,  p.  3. 
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Conclusions  of  Law  - Demand-Side  Management 

34.  Utilities  within  the  Commission’s  jurisdiction  must  comply 
with  The  Missouri  Energy  Efficiency  Investment  Act  (“MEEIA”)"*  ® 
regardless  of  whether  or  not  proposed  rules  under  the  law  are  effective. 
The  language  of  MEEIA  allows  KCP&L  and  GMO  to  propose  a different 
method  of  recovery  regardless  of  whether  specific  Commission  rules  are 
in  place  or  not. 

35.  MEEIA  states,  “The  Commission  shall  permit  electric 
corporations  to  implement  commission-approved  demand-side  programs 
proposed  pursuant  to  this  section  with  a goal  of  achieving  all  cost- 
effective  demand-side  savings. However,  the  timing  of  the  conclusion 
of  these  rate  cases  and  the  anticipated  implementation  of  the  rules 
resulting  from  MEEIA  creates  a period  of  time  in  which  KCP&L  and  GMO 
will  not  have  guidance  from  the  Commission  with  regard  to  appropriate 
DSM  investment  or  energy  savings  targets. 

36.  Amortizing  DSM  expenses  referred  to  as  “Vintage  4,”  for 
six  years  rather  than  for  ten  years  is  inconsistent  with  the  KCP&L 
regulatory  plan.  To  the  extent  that  costs  included  in  Vintage  4 were 
incurred  as  early  as  September  30,  2008,  the  regulatory  plan  would 
apply  to  the  recovery  of  Vintage  4 costs. 

37.  The  Commission  ordered  in  prior  cases  that  the  carrying 
costs  for  the  excess  margins  on  OSS  would  be  established  at  LIBOR 
plus  32  basis  points  and  that  this  interest  would  be  included  in  the 
unamortized  balance  of  excess  OSS  margins  for  amortization  over  ten 
years.  The  Commission  also  prohibited  rate  base  recognition  for  the 
unamortized  balance  of  net  reparations  from  the  litigation  of  Montrose 
coal  freight  rates  before  the  STB  and  did  not  otherwise  order  carrying 
costs.  Staffs  netting  of  DSM  costs  with  unrelated  items  is  inconsistent 
with  the  Commission’s  previous  orders. 

Decision  - Demand-Side  Management 

The  parties  did  a poor  job  of  defining  the  issues  for  this  case,  but 
especially  with  regard  to  the  DSM  issues.  The  Commission,  however, 
has  redefined  those  issues.  The  over-arching  DSM  issue  is  whether  the 


Section  393.1075,  RSMo. 

Section  393.1075.4,  RSMo. 

Non-Unanimous  Stipulation  and  Agreement,  p.  8,  Fiie  No.  ER-201 0-0089;  In  the  Matter 
of  the  Application  of  Kansas  City  Power  and  Light  Company  for  Approval  to  Make  Certain 
Changes  in  its  Charges  for  Electric  Service  to  Implement  Its  Regulatory  Plan,  Fiie  No.  ER- 
2007-0291,  Report  and  Order  {issued  December  6,  2007),  p.  39. 
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Commission  shouid  order  the  continuance  of  a DSM  program  at  aii. 
Because  of  the  gap  between  the  MEEIA  ruies  being  impiemented  and 
the  end  of  the  Reguiatory  Pian,  there  is  a need  for  the  Commission  to  set 
out  guidance  for  KCP&L  and  GMO  with  regard  to  the  continuance  or 
impiementation  of  DSM  programs  and  cost  recovery  for  those  programs. 
Despite  the  success  and  forward  momentum  created  by  the 
impiementation  of  their  existing  DSM  programs  and  the  fact  that  the 
programs  are  currentiy  continuing,  both  KCP&L  and  GMO  have 
expressed  a position  to  siow  spending  for  the  programs.  This  decision 
comes  even  though  both  companies  reaiize  that  they,  as  weii  as  the 
ratepayers,  stand  to  benefit  from  continuing  efforts  to  achieve  more  DSM 
programs  and  improved  DSM  penetration. 

The  Companies  have  argued  that  the  Commission  shouid  reject 
Staffs  and  MDNR’s  recommendations  to  direct  the  Companies  to  invest 
in  DSM  programs  without  any  assurance  that  the  fuii  costs  and  iost 
revenues  associated  with  these  programs  wiii  be  recognized  in  rates. 
Instead,  the  Companies  urge  the  Commission  to  impiement  the  cost 
recovery  issue  expeditiousiy,  inciuding  the  recovery  of  iost  revenues 
associated  with  the  specific  DSM  programs.  Whiie  the  Companies 
express  a need  to  have  an  appropriate  cost  recovery  mechanism,  they 
did  not  recommend  a new  recovery  mechanism  in  this  case  except  to 
propose  in  their  briefs  that  the  mechanism  be  consistent  with  that 
recentiy  ordered  for  Ameren. 

The  Commission  conciudes  that  the  continuance  of  the  DSM 
programs  is  in  the  pubiic  interest  as  shown  by  the  customer  participation 
and  ciear  poiicies  of  this  state  to  encourage  DSM  programs.  In  the 
absence  of  a clear  proposal  for  a cost  recovery  mechanism  and  during 
the  gap  between  the  end  of  the  true-up  for  this  case  and  the 
implementation  of  a program  under  MEEIA,  the  Commission  concludes 
that  the  Companies  should  continue  to  fund  and  promote  or  implement, 
the  DSM  programs  in  the  2005  Agreement  (KCP&L  only),  and  in  its  last 
adopted  preferred  resource  plan  (both  KCP&L  and  GMO).  In  addition, 
the  Commission  directs  that  those  costs  be  placed  in  a regulatory  asset 
account  and  be  given  the  treatment  as  further  described  below. 

Having  determined  that  the  programs  should  continue,  the 
remaining  issues  are  related  to  the  regulatory  treatment  to  be  given  to 
cost  recovery  and  the  three  different  types  of  regulatory  assets.  First  are 
the  “old”  investments  - those  DSM  investments  incurred  prior  to  the  last 
rate  case  true-up  period  ending  September  30,  2008  (Vintages  1-3). 
Second,  are  the  “current”  investments  referred  to  as  “Vintage  4”  - those 


KCP&L  GREATER  MISSOURI  OPERATIONS 


20  Mo.  P.S.C.  3d 


467 


DSM  investments  since  September  30,  2008,  and  through  the  end  of  the 
true-up  period  for  this  case,  December  31,  2010.  Third,  are  the  “future” 
investments  - those  DSM  investments  from  December  31,  2010, 
through  the  next  rate  case  or  untii  a program  is  impiemented  under  the 
MEEIA  ruies.'^^® 

The  issues  common  to  these  reguiatory  assets  are  the  iength  of 
the  amortization  period  to  be  given  them  and  how  that  amortization 
shouid  be  caicuiated.  In  other  words,  should  those  assets  be  amortized 
over  a six-  or  a ten-year  period,  and  should  Staffs  netting  calculation  be 
used  to  determine  the  amounts  to  be  amortized.  The  final  issue  is 
should  the  unamortized  balances  be  added  to  rate  base. 

It  appears  after  all  the  arguments,  that  there  are  actually  some 
areas  of  agreement  among  and  between  some  of  the  primary  parties. 
One  area  of  agreement  is  that  the  “old”  regulatory  assets  (Vintages  1,  2, 
and  3)  should  be  governed  by  the  previous  decisions  to  amortize  those 
regulatory  asset  accounts  over  a ten-year  period  and  that  amortization 
period  should  not  change.  The  Commission  also  agrees  and  directs  that 
Vintages  1 , 2,  and  3 continue  to  be  amortized  over  a ten-year  period. 

A second  area  of  agreement  is  that  the  CPAG  should  be 
continued  after  the  end  of  the  regulatory  plan  and  the  GMOAG  continue 
for  GMO.  The  Commission  also  agrees  and  directs  that  the  advisory 
groups  (or  similar  groups)  shall  continue  through  the  “bridge”  period  until 
replaced  by  the  implementation  of  the  MEEIA  rules  or  other  Commission 
order. 

A third  agreement  is  between  KCP&L  and  GMC  and  MDNR. 
Those  parties  agree  that  Staff’s  netting  calculation  is  confusing  because 
it  mixes  assets  unrelated  to  DSM  with  DSM  assets.  In  addition,  as 
KCP&L  and  GMC  point  out,  it  causes  the  calculations  to  be  incorrect 
because  those  CSS  and  STB  amounts  require  different  carrying  costs 
calculations  as  previously  ordered  by  the  Commission.  Thus,  the 
Commission  determines  that  the  DSM  account  should  stand  alone  and 
not  be  netted  against  unrelated  accounts.  In  addition,  the  carrying  costs 
should  be  calculated  at  the  AFUDC  rate  as  set  out  in  the  regulatory  plan. 

The  main  disagreements  among  the  parties  lie  with  the 
amortization  period  for  the  “current”  and  “future”  investments  and 
whether  the  unamortized  balances  should  be  included  in  rate  base. 
MDNR  supports  a temporary  adjustment  from  ten  years  to  six  years  for 
the  “future”  investments  amortization  period  with  a carrying  cost  equal  to 
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Or  some  other  unknown  legislative  or  Commission  intervention. 
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the  AFUDC  rate  applied  to  the  unamortized  balance  until  KCP&L  and 
GMO  have  DSM  plans  and  recovery  methods  in  place  under  MEEIA 
rules.  This  would  reduce  the  disincentive  for  the  companies  to  have 
these  programs  and  allow  the  companies  to  recover  their  DSM  program 
costs  in  a timeframe  closer  to  when  they  occurred.  This  also  makes  the 
treatment  of  these  future  costs  similar  to  those  of  Ameren  Missouri  in 
ER-201 0-0036. 

KCP&L  agrees  with  MDNR  regarding  the  treatment  for  “future” 
investments.  The  Commission  agrees  as  well  and  will  direct  that  DSM 
program  costs  for  investments  made  from  December  31,  2010,  until  a 
future  recovery  mechanism  is  in  place  shall  be  placed  in  a regulatory 
asset  account  and  amortized  over  six  years  with  a carrying  cost  equal  to 
the  AFUDC  rate  applied  to  the  unamortized  balance. 

With  regard  to  the  “current”  investments,  it  would  be  inconsistent 
with  previous  Commission  orders  to  authorize  a six-year  amortization  for 
the  current  investments  (Vintage  4).  The  Commission  determines  that 
these  Vintage  4 investments  should  continue  to  be  amortized  over  a ten- 
year  period. 

Finally,  the  Commission  must  decide  whether  to  include  the 
unamortized  balances  in  rate  base.  The  Commission  has  determined 
that  it  is  important  to  reduce  the  disincentives  to  the  Companies  to 
having  robust  DSM  programs.  The  Companies  have  clearly  indicated 
that  delayed  recovery  is  one  of  those  disincentives.  By  adding  the 
unamortized  balances  to  rate  base  the  Commission  will  encourage  DSM 
programs  and  promote  the  policy  of  this  state  as  stated  in  MEEIA.  Thus, 
the  Commission  determines  that  the  unamortized  balances  of  the 
regulatory  asset  accounts  shall  be  included  in  rate  base  for  determining 
rates  in  this  case. 

E.  Fuel  Switching  Program 

Should  the  Commission  adopt  MGE’s  fuel  switching 
proposal? 

Findings  of  Fact  - Fuel  Switching  Program 

325.  Missouri  Gas  Energy,  a division  of  Southern  Union 
Company,  has  proposed  to  compel  KCP&L  and  GMO,  competitors  of 
MGE,  to  provide  incentives  to  the  Companies’  customers  to  decrease 
their  electric  usage  and  convert  that  consumption  to  its  product — natural 
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gas.  MGE’s  proposal  is  based  on  its  aiiegation  that  naturai  gas  wouid  be 
more  energy  efficient. 

326.  Under  the  proposed  program,  KCP&L,  GMO,  and  MGE 
wouid  offer  financiai  incentives  with  the  aim  of  converting  inefficient 
eiectric  appiiances  with  fuei-efficient  naturai  gas  repiacements.  KCP&L 
and  GMO  wouid  offer  financiai  incentives  in  the  form  of  rebates  or  biii 
credits  to  residentiai  and  muiti-famiiy  customers  to  encourage  fuei 
switching  from  eiectric  water  heaters  and  eiectric  resistance  space 
heating  to  naturai  gas.'^®^  The  fuei  switching  program  wouid  be  avaiiabie 
to  current  MGE  customers  as  weii  as  customers  in  MGE’s  service  area 
who  currentiy  do  not  have  naturai  gas  service. In  turn,  MGE  would 
continue  to  offer  financial  incentives  to  customers  for  the  purchase  of 
energy  efficient  natural  gas  appliances  through  its  existing  energy 
efficiency  programs.  The  KCP&L  and  GMO  rebates  would  serve  to 
defray  some  of  the  cost  of  installing  interior  piping  and  ventilation 
ductwork  and  other  installation  costs  of  new  appliances. 

327.  MGE  estimates  that  800  customers  may  participate  for 
GMO''®'^  and  400  customers  may  participate  from  the  KCP&L  service 
territory.'*®^  GMO’s  total  annual  program  spending  for  this  fuel  switching 
program  is  estimated  at  $596,000  and  MGE’s  spending  is  estimated  at 
$51,200  for  energy  efficiency  appliance  incentives  plus  the  cost  to  install 
800  service  lines  (approximately  $1,416,000)."^^  KCP&L’s  program 
spending  for  this  fuel  switching  program  is  estimated  at  $298,000  and 
MGE’s  spending  is  estimated  at  $25,600  for  energy  efficient  appliance 
incentives  plus  the  cost  to  install  400  service  lines  (approximately 
$708, 000)."^®^ 

328.  MGE  gives  examples  of  economic  savings  for  customers 
switching  from  electric  to  natural  gas.  According  to  MGE’s  evidence,  a 
consumer  switching  from  electricity  to  natural  gas  would  save 


Ex.  KCP&L  220,  Reed  Direct  Testimony  at  p.  2. 

Ex.  GMO  2201,  pp.  21-22  and  Ex.  KCP&L  2201,  p.  22.  As  noted  in  MGE’s  testimony,  if 
a customer  does  not  have  gas  service  and  does  not  have  a naturai  gas  line  to  their  home, 
MGE’s  currently  effective  tariff  provisions  regarding  facilities  extensions  would  be  used. 
Under  this  tariff,  customer  contributions  may  be  required  if  the  extension  exceeds  60  linear 
feet.  See  Ex.  KCP&L  2201  and  Ex.  GMO  2201,  pp.  22-23. 

Ex.  KCP&L  2201  and  Ex.  GMO  2201 , pp.  22-23. 

See  Ex.  KCP&L  2201 , pp.  23-24  and  Ex.  GMO  2201 , p.  23. 

See  Ex.  GMO  2201 , p.  27. 

See  Ex.  KCP&L  2201 , p.  27. 

See  Ex.  GMO  2201 , pp.  27-28. 

See  Ex.  KCP&L  2201 , pp.  27-28. 
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approximately  $606  (GMO)  and  $536  d^CP&L)  for  space  heating  and  up 
to  $200  (GMO)"^^®  and  $1 72  (KCPSL)"^^  per  year  for  water  heating. 

329.  MGE’s  proposal  is  built  on  the  full  fuel  cycle  or  source 
energy  model. 

330.  Traditionally,  appliance  efficiency  measurements  have 
been  “site  based,”  in  that  they  only  consider  the  energy  efficiency  at  the 
site  where  the  energy  is  consumed. In  contrast,  the  full  fuel  cycle 
approach  measures  energy  consumption  over  the  entire  cycle  of  energy 
use  from  extraction  or  production  to  transmission,  distribution,  and  finally 
at  the  site  where  the  energy  is  used,  such  as  an  appliance.'''*^  The  full- 
fuel  cycle  approach  considers  all  of  the  energy  consumed  to  power  the 
end  use  application  including  greenhouse  gas  emissions. 

331.  MGE  bases  its  proposal  in  part  on  a report  from  the 
National  Research  Council  (“NRC”)  in  response  to  a request  from  the 
Department  of  Energy  (“DOE”),  Office  of  Energy  Efficiency  and 
Renewable  Energy  (“EERE”)  to  review  the  DOE’s  appliance  standard 

444 

program. 

332.  The  DOE  is  considering  whether  to  adopt  the  Full-Fuel 
Cycle  approach  as  an  alternative  method  for  measuring  energy 
consumption. The  context  of  the  DOE’s  inquiry  is  whether  to  use  the 
Full-Fuel  Cycle  approach"^"^®  in  measuring  energy  consumption  for 
inclusion  on  the  yellow  Energy  Guide  labels  found  on  home  appliances, 
or  whether  to  continue  using  the  site-based  approach.'*''^  A pending 
recommendation  to  the  DOE  is  that  the  full  fuel  cycle  approach  be 


Ex.  GMO  2201,  p.  12. 

Ex.  KCP&L  2203,  p.  23.  As  noted  in  Mr.  Reed’s  surrebuttal  testimony,  there  was  a 
calculation  error  in  his  direct  testimony  that  was  corrected  in  his  surrebuttal  testimony. 
Replacement  schedules  were  also  filed  in  his  surrebuttal  testimony. 

Ex.  KCP&L  220,  pp.  4-1 1 ; Tr.  31 01  -02. 

Ex.  KCP&L/GMO  2201,  p.  5,  quoting  ‘‘A  Comparison  of  Energy  Use,  Operating  Costs, 
and  Carbon  Dioxide  Emissions  of  Home  Appliances,”  American  Gas  Association  Energy 
Analysis,  EA  2009-3,  Oct.  20,  2009. 

See  Ex.  KCP&L/GMO.  2201 , pp.  5-6;  Tr.  3104. 

Id.  at  p.  6. 

Ex.  KCP&L  2201 , p.  5;  Tr.  31 01  -02. 

Ex.  KCP&L  2201 , p.  5. 

The  full  fuel  cycle  approach  is  a method  of  measuring  energy  consumption  not  just  at 
the  point  of  use  in  the  home  but  also  the  upstream  consumption,  including  production, 
generation  and  transmission  and  delivery  of  the  appliance.  Reed  Direct  at  5-6;  Tr.  3104. 

Ex.  KCP&L  2209. 
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adopted  nationally  to  provide  more  comprehensive  information  to 
consumers  through  labels  and  other  means. 

333.  In  appointing  a committee  to  conduct  the  review  of 
appliance  standards,  the  NRC  stated  the  “committee  will  not  address 
whether  energy  conservation  standards  are  appropriate  government 
policy  or  what  levels  may  or  may  not  be  appropriate.”"'"'®  Rather,  the 
committee’s  task  was  “to  evaluate  or  critique  the  methodology  used  for 
setting  energy  conservation  standards”  on  appliance  and  commercial 
equipment."'  Further,  the  committee  was  not  unanimous  in  its 
recommendation. 

334.  All  traditional,  customer-centric  measurement  of 
appliance  efficiency  show  electric  appliances  are  consistently  more 
efficient  than  a similar  gas  alternative."'®®  The  Full-Fuel-Cycle  model, 
however,  loads  the  cost  of  operation  for  electrical  appliances  with  the 
cost  of  upstream  losses.  Only  then  do  the  gas  appliances  surpass 
electric  appliances. 

335.  Committee  Member  Ellen  Berman  indicated  that 
switching  from  a site-based  approach  to  appliance  standards  to  the  Full- 
Fuel  Cycle  approach  is  complex  and  will  not  benefit  consumers,  in  part 
because  consumers  have  no  control  over  the  upstream  costs  included  in 
the  Full-Fuel  Cycle  methodology. 

336.  A primary  tenet  of  the  Full-Fuel  Cycle  is  environmental 

impact. 

337.  MGE’s  testimony  is  silent  with  respect  to  the  release  of 
methane,  a potent  greenhouse  gas,  caused  by  the  extraction  of  natural 
gas."'®"'  In  addition,  hydraulic  fracturing  of  shale  formations,  the  primary 
method  currently  used  to  procure  new  sources  of  natural  gas,  has  been 
linked  to  environmental  and  health  concerns,  but  has  not  been 
thoroughly  examined  in  the  course  of  this  proceeding."'®® 

338.  Fuel  switching  programs  have  been  adopted  by  other 
state’s  public  utility  commissions  for  both  combination  electric  and 


See  Ex.  KCP&L  2201  and  Ex.  GMO  2201  pp.  6-7,  citing  “Review  of  Site  (Point  of  Use) 
and  Full-Fuel  Cycle  Measurement  Approaches  to  DOE/EERE  Building  Appliance  Energy 
Efficiency  Standards,”  National  Research  Council,  May  15,  2009,  p.  10. 

Ex.  KCP&L  2209,  p.  16. 

Ex.  KCP&L  2209,  p.  16. 

Ex.  KCP&L  2209,. 

Ex.  KCP&L  220,  p.  10,  Table  1. 

Ex.  KCP&L  2209,  Review  of  Site  & Full-Cycle  Measurement  at  39-40. 

Tr.  3130. 

Ex.  KCP&L  26,  pp.  10-12;  Tr.  3152. 
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natural  gas  utilities  as  well  as  stand-alone  electric  companies  across  the 
country.'^®® 

339.  MGE  uses  several  companies  with  fuel  switching 
programs  as  examples  to  support  its  position.  These  “comparable” 
companies,  however,  differ  from  both  KCP&L  and  GMO.  For  instance, 
where  KCP&L  and  GMO  are  electric  service  providers  only,  the 
“comparable”  companies  include  diversified  companies  (electricity, 
natural  gas,  pipelines  and  energy  marketing),  or  combined  companies 
(provider  of  both  electric  and  natural  gas  services). Additionally,  both 
KCP&L  and  GMO  are  strong  summer  peaking  utilities,  while  at  least  two 
of  MGE’s  “comparable”  companies  are  winter  peaking  utilities."*®® 

340.  Evidence  was  presented  regarding  the  carbon  dioxide 
emissions  of  natural  gas  residences  verses  an  all-electric  home  and 
those  emissions  for  natural  gas  appliances."*®®  However,  there  was  not 
sufficient  evidence  for  the  Commission  to  make  a determination  about 
the  environmental  effects  of  natural  gas  verses  electric  appliances  for 
KCP&L  and  GMO  customers. 

341.  MGE  cites  to  Energy  Star  Performance  Rating 
Methodology  for  Incorporating  Source  Energy  Use  (December  2007)."* 
This  report,  among  other  things,  calculates  the  source-site  ratio  for 
various  types  of  energy.  Table  1 on  page  3 of  the  report  shows  that  fuel 
oil  (diesel,  kerosene),  propane  and  even  wood  have  similar  values  to 
natural  gas. 

342.  The  Energy  Star  Performance  Methodology  for 
Incorporating  Source  Energy  Use  also  discusses  the  “potential  for 
inefficiency  in  the  conversion  of  primary  fuels”  and  the  “potential  for  loss 
when  either  primary  or  secondary  fuels  are  transmitted/distributed  to 
individual  sites. ”"*®^ 


Fuel  switching  programs  have  been  approved  in  Washington,  Oregon,  Texas,  Idaho, 
and  Pennsylvania,  among  other  states.  See  Ex.  KCP&UGMO  2201,  p.  20;  Ex. 
KCP&L7GMO  2206. 

Ex.  KCP&L  239,  pp.  10-11;  Ex.  GMO  240,  pp.  1 9-21 . 

Ex.  KCP&L  239,  pp.  10-11;  Ex.  GMO  240,  pp.  1 9-21 . 

See  KCP&L  Ex.  2201  and  Ex.  GMO  2201  at  p.  12,  citing  "A  Comparison  of  Energy  Use, 
Operating  Costs,  and  Carbon  Dioxide  Emissions  of  Home  Appliances,”  American  Gas 
Association,  Energy  Analysis,  EA  2009-3,  October  20,  2009,  p.  4,  citing  to  p.  1 1 the  AGA 
report  cited  in  FN  22.  C02  emissions  were  6.4  metric  tons  for  natural  gas  appliances  and 
10.1  metric  tons  for  electric  appliances. 

Ex.  KCP&L  2201 , p.  8,  fn.  6. 

Ex.  KCP&L  2201 , p.  2. 
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343.  MGE  included  its  own  tables  which  show  comparisons  of 
electric  and  natural  gas  consumption  under  the  Full-Fuel  Cycle,  whereby 
natural  gas  appears  to  be  the  more  attractive  fuel  choice.''®^  The  data 
used  by  MGE,  however,  is  not  specific  to  KCP&L,  and  MGE  has  not 
demonstrated  that  the  general  data  it  received  from  the  American  Gas 
Association  (“AGA”)  is  applicable  to  KCP&L."'®®  The  footnotes  which 
accompany  MGE’s  tables  state  that  the  data  is  from  a document  entitled 
“A  Comparison  of  Energy  Use,  Operating  Costs,  and  Carbon  Dioxide 
Emissions  of  Home  Appliances”  prepared  by  the  AGA."'®"'  This  document 
indicates  that  the  AGA’s  information  was  developed,  in  turn,  by  the  Gas 
Technology  Institute  for  Codes  & Standards  Research  Consortium  in  a 
paper  entitled  “Source  Energy  and  Emission  Factors  for  Building  Energy 
Consumption”  (August  2009)."'®®  The  original  source  of  the  information 
relied  upon  by  MGE  includes  the  following  statement: 

Average  energy  and  emissions  calculations  may  be 
appropriate  for  inventory  purposes,  but  they  do  not 
necessarily  provide  good  information  when  evaluating 
competing  energy  efficiency  measures."'®® 

344.  In  Table  3 MGE  demonstrates  the  estimated  annual  cost 
savings  when  using  water  heating  and  space  heating  gas  and  electric 
appliances."'®^  MGE’s  calculations,  however,  contain  errors.  Specifically, 
the  prices  used  by  MGE  are  not  measured  in  the  same  units  as  the 
consumption.  “[T]he  consumption  is  measured  in  MMBtu,  but  the  price  is 
stated  in  terms  of  Dollars  per  hundred  kWh.”"'®®  Correcting  for  errors 
shows  customers  who  switch  from  electricity  to  natural  gas  for  their  water 
heating  needs  alone  will  experience  no  savings.  Rather,  their  annual  bill 
will  increase  by  over  $200  per  year."'®® 

345.  MGE  did  not  provide  the  results  of  any  Total  Resource 
Cost  (“TRC”)  test  for  its  proposed  water  heating  and  space  heating  fuel 
substitution  program.  The  Commission  has  routinely  employed  the  TRC 
test  in  its  economic  analysis  of  potential  energy  efficiency  measures."'^® 


Ex.  KCP&L  2201,  pp.  10-11. 
See  Ex.  KCP&L  26,  p.  20. 
See  Ex.  KCP&L  26,  p.  20. 
See  Ex.  KCP&L  26,  p.  20. 
See  Ex.  KCP&L  26,  p.  20-21 . 
Ex.  KCP&L  2201,  p.  13. 

Ex.  KCP&L  26,  p.  22. 

Ex.  KCP&L  26,  p.  24. 

Ex.  KCP&L  2201 , p.  39. 
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346.  For  MGE’s  proposal  to  be  considered  a viable  energy 

efficiency  measure,  the  results  of  the  benefit-cost  tests  would  have  to  be 
evaluated.  KCP&L’s  witness  Goble  estimated  the  required  data  in  order 
to  provide  a rough  analysis.  Mr.  Goble’s  analysis  showed  that  “[t]he 
costs  exceed  the  benefits  in  absolute  as  well  as  on  a present  worth 
basis.  . . . [T]he  Benefit-Cost  ratio  is  ...  0.5.”  Mr.  Goble 

acknowledged  that  not  all  water  heater  fuel  substitution  programs  are 
unacceptable.  However,  even  with  limited  data  available  for  his  analysis, 
Mr.  Goble  concluded  “that  it  would  be  imprudent  to  implement  the  hastily 
designed  electric  to  gas  water  heater  substitution  program  recommended 
by  MGE’s  witness  ...  on  the  basis  of  economics. 

347.  Mr.  Goble  also  conducted  a Ratepayer  Impact  Measure 
(“RIM”)  test  and  a Total  Participant  test.  The  results  of  the  RIM  test 
indicated  that  the  costs  exceed  the  benefits  in  every  year  as  well  as  on  a 
present  worth  basis,  suggesting  that  implementation  of  MGE’s  proposed 
water  heater  fuel  substitution  program  will  result  in  higher  rates  for 
KCP&L’s  customers. Similarly,  customers’  costs  would  exceed  the 
benefits  in  every  year  as  well  as  on  a present  worth  basis  under  the  Total 
Participant  test.  “Even  using  very  favorable  assumptions,  the  Benefit- 
Cost  ratio  is  only  0.6.”'*^"^ 

348.  KCP&L  also  performed  an  analysis  of  MGE’s  proposed 
space  heating  electric  to  natural  gas  fuel  substitution  program.  In 
general,  the  results  of  the  TRC  test  for  space  heating  were  comparable 
to  the  results  for  water  heating. The  results  of  the  RIM  and  Total 
Participant  tests  revealed  costs  slightly  in  excess  of  the  benefits. 

349.  Like  other  DSM  programs,  a fuel  switching  program  has 
the  potential  to  assist  with  reducing  or  deferring  KCP&L’s  and  GMO’s 
capital  investments  in  transmission  and  generation  capacity.''^^  MGE, 
however,  has  neither  evaluated  its  proposed  fuel  switching  program 
through  a Chapter  22  integrated  resource  analysis,  nor  performed  any 
analysis  of  the  cost  effectiveness  of  the  proposed  fuel  switching  program 
for  KCP&L  or  GMO. 


Ex.  KCP&L  26,  p.  26. 

Ex.  KCP&L  26,  p.  26. 

Ex.  KCP&L  26,  p.  26-27. 

Ex.  KCP&L  26,  p.  27. 

Ex.  KCP&L  26,  p.  27. 

Ex.  KCP&L  26,  p.  27. 

Id.  at  p.  30-31,  which  describes  this  and  other  benefits  of  the  proposed  program  to 
KCP&UGMO. 
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Conclusions  of  Law  - Fuel  Switching  Program 

38.  Demand-side  programs  are  required  to  undergo  scrutiny 
and  review  within  a 4 CSR  240-22  (Chapter  22)  Eiectric  Utiiity  Resource 
Pianning  integration  anaiysis.  Evaiuation  of  demand-side  resources  in 
Missouri  must  be  in  compiiance  with  the  Commission’s  Chapter  22 
Eiectric  Utiiity  Resource  Pianning  ruies.  Such  ruies  evaiuate  aii  suppiy- 
side  and  demand-side  resources  on  an  equivaient  basis  through 
comprehensive  resource  anaiysis,  integration  anaiysis,  risk  anaiysis  and 
strategy  seiection.  The  eiectric  utiiity  uses  the  Totai  Resource  Cost 
(TRC)  test  oniy  in  the  screening  of  DSM  measures  and  DSM  programs. 
The  eiectric  utiiity  then  forwards  on  the  demand-side  programs  that  pass 
the  TRC  screening  test  for  consideration  as  demand-side  resources  in 
the  utiiity’s  Chapter  22  integrated  resource  anaiysis. 

Decision  - Fuel  Switching  Program 

MGE  asserts  that  the  Commission  shouid  accept  the  DOE 
recommendation  of  the  Fuii-Fuei  Cycie  to  shape  the  poiicy  of  this 
Commission. KCP&L  and  GMO  contend  that  the  Fuii-Fuei  Cycie 
modei  is  misieading  to  the  customer  and  does  not  refiect  any  poiicy 
guidance.  Staff  is  opposed  to  the  fuei-switching  proposai  because  MGE 
faiis  to  address  two  important  points:  (1)  requiring  the  invoiuntary 
adoption  of  a demand-side  program  by  KCP&L  and  GMO  as  proposed 
by  a competitor;  and  (2)  KCP&L  and  GMO’s  adoption  of  demand-side 
programs  that  have  not  been  anaiyzed  and  reviewed  through  the 
Chapter  22  Integrated  Resource  Planning  integration  analysis.  The 
Commission  is  in  agreement  with  Staff. 

MGE  points  to  several  companies  with  such  fuel  switching 
programs  to  support  its  position.  These  companies,  however,  differ 
drastically  from  both  KCP&L  and  GMO.  The  Commission  finds  those 
differences  irreconcilable  in  that  KCP&L  and  GMO  provided  electric 
service  only,  while  MGE’s  comparables  include  diversified  companies 
(electricity,  natural  gas,  pipelines  and  energy  marketing)  or  combined 
companies  (provider  of  both  electric  and  natural  gas  services). 
Additionally,  both  KCP&L  and  GMO  are  strong  summer  peaking  utilities, 
while  at  least  two  of  MGE’s  comparable  companies  are  winter  peaking 
utilities."®® 


Ex.  KCP&L  220,  p.  5;  Tr.  31 01  -02;  MGE’s  Initial  Brief  at  3. 
Ex.  KCP&L  239,  pp.  10-11;  Ex.  GMO  240,  pp.  1 9-21 . 

Ex.  KCP&L  239,  pp.  10-11;  Ex.  GMO  240,  pp.  1 9-21 . 
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These  differences  are  significant.  The  fuei  switching  programs 
for  these  comparabie  companies  wouid  resuit  in  money  moving  from 
“one  pocket  to  the  other”  within  the  utiiity.  But,  MGE’s  proposed  fuei 
switching  program  resuits  in  money  moving  from  KCP&L’s  and  GMO’s 
pockets  to  the  pocket  of  MGE,  its  competitor.  MGE  has  pointed  to  no 
market  faiiure  or  other  evidence  that  persuades  the  Commission  to  take 
such  action. 

Furthermore,  the  Commission  determines  that  there  is  a need  for 
company  demand-side  programs  to  undergo  scrutiny  and  review  within  a 
Chapter  22  Eiectric  Utiiity  Resource  Pianning  integration  anaiysis.  Such 
ruies  evaiuate  aii  suppiy-side  and  demand-side  resources  on  an 
equivaient  basis  through  comprehensive  resource  anaiysis,  integration 
anaiysis,  risk  anaiysis,  and  strategy  seiection.  MGE  has  neither 
evaiuated  its  proposed  fuei  switching  program  through  a Chapter  22 
integrated  resource  anaiysis,  nor  performed  any  anaiysis  of  the  cost 
effectiveness  of  the  proposed  fuei  switching  program  specificaiiy  reiated 
to  KCP&L  or  GMO. 

In  addition,  MGE’s  data  with  regard  to  which  appiiances  are  most 
energy  efficient  reiied  on  studies  and  reports  that  have  not  been  shown 
to  be  directiy  reiated  to  KCP&L  and  GMO’s  customers,  contain 
caicuiation  errors,  or  are  not  reiiabie  for  the  purposes  intended  by  MGE. 
The  Commission  was  persuaded  by  Mr.  Gobie’s  anaiysis  for  the 
efficiency,  or  iack  thereof  for  the  proposai.  Thus,  the  Commission  gives 
iittie  weight  to  the  reports  and  recommendations  reiied  on  by  MGE  in  this 
proceeding. 

Finaiiy,  as  KCP&L  points  out,  the  DOE  recommendation  is  not 
yet  finai  and  the  environmentai  issues  associated  with  this  fuei  switching 
proposai  have  not  been  compieteiy  examined  in  this  proceeding.  MGE  is 
siient  on  at  ieast  two  major  environmentai  concerns  with  naturai  gas  - 
the  reiease  of  methane  and  hydrauiic  fracturing.  The  Commission  does 
not  have  sufficient  evidence  in  this  record  regarding  the  environmentai 
effects  to  determine  in  this  case  that  naturai  gas  is  iess  harmfui  to  the 
environment. 

There  may  be  some  advantages  to  fuei  switching  in  the 
appropriate  situations  and  the  Commission,  by  this  order,  is  not 
indicating  that  it  wiii  not  consider  such  proposais  in  the  future.  The 
Commission,  however,  does  not  find  this  proposai  by  KCP&L’s  and 
GMO’s  competitor  within  those  utiiities’  rate  cases  to  be  one  of  those 
situations.  The  Commission  conciudes  it  is  not  in  the  best  interests  of 
Missouri  ratepayers  to  adopt  the  fuei  switching  program  based  on  the 
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findings  and  conciusions  above.  Therefore,  the  Commission  wiii  not 
require  the  fuei  switching  program  as  proposed  by  MGE. 

II.  Rate  of  Return 

Having  determined  what  shouid  be  inciuded  in  rate  base,  the 
Commission  wiii  now  decide  what  rate  of  return  shouid  be  inciuded  in 
rates  to  compensate  GPE’s  sharehoiders  and  creditors. 

A.  Return  on  Equity 

What  return  on  common  equity  should  be  used  for 
determining  KCP&L’ s rate  of  return? 

Findings  of  Fact  - Return  on  Equity 

350.  A utiiity’s  cost  of  common  equity  is  the  return  investors 
require  on  an  investment  in  that  company.  Investors  expect  to  achieve 
their  return  by  receiving  dividends  and  stock  price  appreciation. 
Financiai  anaiysts  use  variations  on  three  generaiiy  accepted  methods  to 
estimate  a company’s  fair  rate  of  return  on  equity.  The  Discounted  Cash 
Fiow  (“DCF”)  method  assumes  the  current  market  price  of  a firm’s  stock 
is  equai  to  the  discounted  vaiue  of  aii  expected  future  cash  fiows."*®^ 

351.  The  Risk  Premium  method  assumes  that  aii  of  the 
investor’s  required  return  on  an  equity  investment  is  equai  to  the  interest 
rate  on  a iong-term  bond  pius  an  additionai  equity  risk  premium  to 
compensate  the  investor  for  the  risks  of  investing  in  equities  compared  to 
bonds. 

352.  The  Capitai  Asset  Pricing  Method  (“CAPM”)  assumes 
the  investor’s  required  rate  of  return  on  equity  is  equai  to  a risk-free  rate 
of  interest  pius  the  product  of  a company-specific  risk  factor,  beta,  and 
the  expected  risk  premium  on  the  market  portfoiio."*®® 

353.  Three  financiai  anaiysts  offered  recommendations 
regarding  an  appropriate  return  on  equity  in  this  case. 

KCP&L  Witness  Hadawav 

354.  Dr.  Hadaway  recommends  an  ROE  of  10.75%.  His 
range  of  ROE  recommendations  is  from  10.2%  to  10.8%,  with  a midpoint 
of  10.5%.  However,  he  aiso  adds  25  basis  points  to  his  ROE 


Ex.  KCP&L  1203,  pp.  13-14. 
Ex.  KCP&L  27,  p.  14. 

Ex.  KCP&L  1203,  p.  32. 
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recommendation  based  on  what  he  considers  to  be  KCP&L’s  exceiient 
customer  service,  to  arrive  at  10.75%.'^®'^ 

355.  He  began  by  constructing  a proxy  group  of  31 
companies."^®®  Those  companies  were  at  ieast  BBB  (investment  grade), 
get  at  ieast  70%  of  revenues  from  reguiated  utiiity  saies,  have  consistent 
financiai  records  unaffected  by  recent  mergers  or  restructuring,  and  a 
consistent  dividend  record  with  no  cuts  the  past  two  years. '^®® 

356.  Dr.  Hadaway  testified  that  the  techniques  for  estimating 

ROE  faii  into  three  categories:  comparabie  earnings  methods,  risk 

premium  methods,  and  Discounted  Cash  Fiow  (“DCF”)  methods. "^®^  The 
DCF  is  the  most  wideiy  used  reguiatory  ROE  method."*  ® 

357.  The  DCF  concept  is  based  on  the  theory  that  stock 
prices  represent  the  present  vaiue  or  discounted  vaiue  of  aii  future 
dividends  investors  expect."*®®  The  DCF  is  simpiy  the  sum  of  the 
expected  dividend  yieid  and  the  expected  iong-term  dividend  (or  price) 
growth  rate."*®® 

358.  Dr.  Hadaway  appiied  three  DCF  versions  to  his  proxy 
group.  First,  he  appiied  a constant  growth  method.  Second,  he  used  a 
non-constant  method,  using  estimated  iong-term  GDP  for  estimated 
growth.  Third,  he  empioyed  a two-stage  growth  method,  with  stage  one 
based  on  VaiueLine’s  3-5  year  dividend  projections,  and  stage  two 
based  on  iong-term  projected  growth  in  GDP."*®* 

359.  Dr.  Hadaway’s  DCF  resuits  with  the  traditionai  constant 
growth  modei  were  a range  of  10.5-10.7%.  With  the  GDP  growth  rate, 
his  constant  growth  modei  showed  an  ROE  of  11%.  His  Muitistage  DCF 
yieided  a 10.8%  resuit.  The  overaii  resuits  of  his  DCF  show  a range  of 
10.5-11%."*®®  These  resuits  are  in  iine  with  Dr.  Hadaway’s  risk  premium 
ROE  range  of  10.61-10.82%."*®® 


““‘'Ex.  KCP&L  28,  pp.  2,  22. 
Ex.  KCP&L  27,  p.  6. 
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Id.  at  4. 
Id.  at  13. 
Id.  at  15. 
Id.  at  16. 
Id.  at  15. 
Id.  at  39. 
Id.  at  42. 
Id.  at  43. 
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MEUA,  MIEC  and  DOE  Witness  Gorman 

360.  Mr.  Gorman  suggests  that  9.65%  is  the  appropriate 
rOe/^9"^  He  bases  his  recommendation  on  using  a constant  grown  DCF, 
a sustainabie  growth  DCF,  a muiti-stage  growth  DCF,  risk  premium,  and 
Capitai  Asset  Pricing  Modei  (“CAPM”). 

361.  Mr.  Gorman  appiied  those  five  ROE  methods  to  the 
same  proxy  group  Dr.  Hadaway  used."^®®  Mr.  Gorman  posits  that 
because  the  proxy  group’s  senior  secured  credit  rating  from  Moody’s  is 
“A3”,  which  is  identicai  to  KCP&L’s  senior  secured  credit  rating,  the  proxy 
group  has  a comparabie  totai  investment  risk  to  KCP&L. 

362.  Mr.  Gorman  stated  that  the  average  and  median  growth 
rates  for  constant  growth  DCF  are  5.68  and  5.41%,  respectiveiy."*®® 
Further,  the  average  and  median  constant  growth  DCF  ROE’s  are  10.48 
and  10.39%,  respectiveiy. 

363.  His  sustainabie  growth  DCF,  which  is  based  on  the 
percentage  of  earnings  retained  and  reinvested,  showed  average  and 
median  growth  rates  of  4.92%  and  4.59%,  respectiveiy.  The  average 
and  median  ROE  for  sustainabie  growth  DCF  was  9.74%  and  9.38%, 
respectiveiy.'^®® 


364.  Mr.  Gorman’s  muitistage  growth  DCF,  which  reflect  a 
chance  of  non-constant  growth,  showed  an  estimate  of  4.75%  iong-term 
growth.  His  ROE  anaiysis  reveaied  a 9.78%  average  and  9.86% 
median.®®® 


365.  Mr.  Gorman’s  aiso  arrived  at  an  ROE  range  using  a risk 
premium  anaiysis.  His  resuits  showed  an  ROE  range  of  9.41%  to 
9.94%,  with  a midpoint  of  9.68%.®°^  Finaiiy,  his  CAPM  method  to 
estimate  ROE  showed  a range  of  8.33  to  9.38%.  His  overaii  range  of 
ROEs  using  these  five  methods  was  9.4%  to  9.9%,  with  a midpoint  of 
9.65%.®°® 
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Ex.  KCP&L  1203,  p.  37. 
Id  at  2. 
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Staff  Witness  Murray 

366.  Mr.  Murray  arrived  at  an  ROE  range  of  8. 5-9. 5%,  with 
9.0%  being  the  midpoint. As  did  Dr.  Hadaway  and  Mr.  Gorman,  Mr. 
Murray  constructed  a proxy  group.  The  criteria  for  his  proxy  group  were: 
1)  an  eiectric  utiiity  by  Vaiue  Line;  2)  pubiiciy  traded  stock;  3)  ciassified 
as  reguiated  utiiity  by  EEI  or  not  foiiowed  by  EEI;  4)  at  ieast  70%  of 
revenues  from  eiectric  operations  or  not  foiiowed  by  AUS;  5)  ten  years  of 
Vaiue  Line  historicai  growth  data  avaiiabie;  6)  no  reduced  dividend  since 
2007;  7)  projected  growth  avaiiabie  from  Vaiue  Line  and  Reuters;  8)  at 
ieast  investment  grade  credit  rating;  9)  company-owned  generating 
assets;  10)  significant  merger  or  acquisition  accounted  in  iast  three 

504 

years. 

367.  Mr.  Murray  aiso  used  a constant  growth  DCF.  His 
dividend  yieid  was  produced  by  dividing  a weighted  average  of  the  2010 
(25%)  and  201 1 (75%)  Vaiue  Line  projected  dividends  per  share  by  the 
monthiy  high/iow  average  stock  price  for  the  three  months  ending 
September  30,  2010.^°^ 

368.  Mr.  Murray  stated  that  the  cost  of  equity  is  sum  of 
dividend  yieid  and  growth  rate.  To  estimate  growth  rate,  he  considered 
actuai  dividends  per  share,  earnings  per  share  and  book  vaiue  per 
share.  The  historicai  growth  rates  are  voiatiie.  Due  to  voiatiiity  and  wide 
dispersions  of  historicai  and  projected  DPS,  EPS  and  BVPS,  Staff 
instead  use  an  aiternative  input.  Using  a growth  rate  of  4-5%,  and  a 
projected  dividend  yieid  of  4.7%,  Mr.  Murray  arrived  at  a constant  growth 
DCF  of  8. 7-9. 7%.  But,  the  constant  growth  DCF  is  not  instructive  if  the 
industry  or  economic  circumstances  cause  expected  near-term  growth  to 
be  inconsistent  with  sustainabie  perpetuai  growth.  This  is  the  case  here. 
So,  Staff  instead  is  using  a muitistage  DCF.^°® 

369.  A three-stage  DCF  is  used  in  Staffs  anaiysis.  The 
stages  are  years  1-5,  6-10,  and  11  to  infinity.  For  stage  one.  Staff  gave 
fuii  weight  to  anaiysts’  five-year  EPS  growth  estimates.  For  stage  two. 
Staff  iineariy  reduced  the  growth  rate  from  the  stage  one  ievei  to  the 
constant-growth  third  stage  ievei.  The  estimated  ROE  for  the  proxy 
group  is  about  8.7  to  9.4%,  with  a midpoint  of  9.05%.^°^ 
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370.  Mr.  Murray  also  tested  the  reasonableness  of  his  DCF 
results  by  using  CAPM  and  other  evidence.  For  the  risk-free  rate  in  its 
CAPM,  he  used  the  average  yield  on  30-year  Treasury  bonds  for  the 
three  months  ending  September  30,  2010,  which  was  3.85%.  The 
average  beta  for  the  proxy  group  is  0.65.  For  market  risk  premium.  Staff 
relied  on  risk  premium  estimates  based  on  historical  differences  between 
earned  returns  on  stocks  and  on  bonds.  The  first  risk  premium  was 
based  on  long-term  arithmetic  average  of  differences  from  1926  to  2009, 
which  was  6%.  The  second  was  based  on  geometric  average,  which 
was  4.4%.  The  CAPM  results  are  7.72%  for  arithmetic  and  6.69%  for 
geometric.  Also,  Staff’s  estimation  of  ROE  by  adding  risk  premium  to 
yield  to  maturity  of  the  company’s  long-term  debt  gives  an  ROE  of  8.14- 
8.71.^°® 

371.  Staff  submitted  testimony  concerning  recent  average 
ROEs.  According  to  RRA,  average  ROEs  for  electrics  for  first  three 
quarters  of  2010  was  10.36%.  For  the  first  quarter,  10.66%,  17 
decisions.  Second  quarter  10.08%,  14  decisions.  Third  quarter, 
10.27%,  12  decisions.  For  2009,  average  was  10.48%.  First  quarter, 
10.29%,  9 decisions.  Second  quarter,  10.55%,  10  decisions.  Third 
quarter,  10.46%,  3 decisions.  Fourth  quarter,  10.54%,  17  decisions. 
Staffs  ROR  (not  ROE)  is  in  line  w/  the  average  RORs  for  first  three 
quarters  of  2010.®°® 

Analysis  - Return  on  Equity 

372.  Dr.  Hadaway  relies  exclusively  on  three  variations  of  the 
DCF  analysis.®^® 

373.  First,  Dr.  Hadaway  conducted  a constant  growth  DCF 
analysis  relying  on  analysts’  growth  estimates  which  resulted  in  a return 
on  equity  of  10.2%  to  10.4%.^^ 

374.  Second,  Dr.  Hadaway  conducted  a constant  growth  DCF 
analysis  that  substituted  his  own  subjective  estimation  of  the  long-term 


Id.  at  35-36. 

Ex.  KCP&L  210,  p.  37. 

While  Dr.  Hadaway  initially  included  the  results  of  his  risk  premium  analysis  in  his  direct 
testimony  (Ex.  KCP&L  27,  p.  43),  he  subsequently  recommended  that  the  results  of  his 
updated  risk  premium  analysis  in  his  rebuttal  testimony  should  be  discounted  (Ex.  KCP&L 
28,  p.  23).  The  results  of  that  updated  risk  premium  analysis  indicate  an  ROE  range  of 
10.05%  - 10.24%.  (/cf.) 

Ex.  KCP&L  28,  Sch.  SCH2010-11 
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GDP  growth  rate.  The  result  of  this  analysis  is  a return  on  equity  of 
10.7%  to  10.8%.^^^ 

375.  Finally,  Dr.  Hadaway  combines  the  analysts’  growth 
estimates  and  his  own  estimation  of  long-term  GDP  growth  into  a multi- 
stage DCF  analysis.  The  result  of  his  multi-stage  DCF  analysis  is  a 
return  on  equity  of  10.5%.^^^ 

376.  Thus,  Dr.  Hadaway  recommends  a return  on  equity 
range  of  10.2%  - 10.8%,  with  a midpoint  of  10.5%.®^"^ 

377.  In  its  testimony,  however,  KCP&L  asks  that  the 
Commission  set  its  return  on  equity  at  10.75%,  at  the  top  end  of  Dr. 
Hadaway’s  recommended  range. 

378.  KCP&L  does  so  “to  reflect  the  Company’s  reliability  and 
customer  satisfaction  achievements.’’^^® 

379.  Michael  Gorman  testified  on  behalf  of  MEUA,  MIEC  and 
the  Department  of  Energy.®^^ 

380.  Mr.  Gorman  conducts  three  versions  of  the  DCF 
analysis,  a risk  premium  analysis  and  a CAPM  analysis.  First,  Mr. 
Gorman  conducts  a constant  growth  DCF  analysis  based  upon  analysts’ 
growth  rates  resulting  in  a return  on  equity  of  10.39%.®^® 

381.  Second,  Mr.  Gorman  conducts  a sustainable  growth 
DCF  analysis  which  resulted  in  a return  on  equity  of  9.38%.®^® 


Id. 

Id. 

Id.  at  p.  22. 

In  KCP&L/GMO’s  testimony,  they  refer  to  their  request  as  a “return  on  equity 
commensurate  with  the  top  of  Dr.  Hadaway’s  range.’’  (Ex.  KCP&L  7,  p.  10).  In  their  brief, 
however,  KCP&L/GMO  refers  to  their  request  as  “an  additional  25  basis  points  be  added  to 
the  midpoint.’’  (KCP&L/GMO  Brief  at  p.  151).  While  the  methods  of  getting  to  the  actual 
request  are  different,  the  practical  effect  of  either  methods  is  a requested  return  on  equity 
of  10.75% 

Ex.  KCP&L  7,  p.  10. 

Mr.  Gorman  initially  presented  the  results  of  his  return  on  equity  analysis  in  the  context 
of  his  KCP&L  Direct  Testimony  (Ex.  KCP&L  1203).  His  recommendation  in  his  Direct 
Testimony  is  a midpoint  return  on  equity  of  9.65%.  Like  Dr.  Hadaway,  Mr.  Gorman 
subsequently  updated  his  analysis  in  his  GMO  Direct  Testimony  resulting  in  a midpoint 
return  on  equity  of  9.50%.  (Ex.  KCP&L  1403).  On  the  stand,  however,  Mr.  Gorman 
restored  his  original  recommendation  of  9.65%  to  account  for  the  subsequent  increase  in 
capital  market  bond  yields.  (Tr.  2852-2853).  Therefore,  the  results  set  forth  in  this  order 
reflect  the  “restored"  position  contained  in  Mr.  Gorman’s  KCP&L  Direct  Testimony  of  9.40% 
to  9.90%  with  a midpoint  of  9.65%.  (Ex.  KCP&L  1203,  p.  37). 

Ex.  KCP&L  1203,  pp.  20  and  27. 

Id.  at  pp.  24  and  27. 
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382.  Third,  Mr.  Gorman  conducts  a multi-stage  DCF  analysis 
which  results  in  a return  on  equity  of  9.86%.^^° 

383.  Thus,  the  average  of  Mr.  Gorman’s  three  DCF  analyses 
is  a return  on  equity  of  9.88%.^^^ 

384.  Next,  Mr.  Gorman  undertook  a risk  premium  analysis 
with  a return  on  equity  range  of  9.41%  to  9.94%  with  a midpoint  of 
9.68%.^^^ 

385.  Finally,  Mr.  Gorman  conducts  a CAPM  analysis  resulting 
in  a return  on  equity  of  9.40%.^^^ 

386.  The  ultimate  result  of  Mr.  Gorman’s  multiple  analyses  is 
a recommended  return  on  equity  of  9.40%  to  9.90%  with  a midpoint  of 
9.65%.^^'* 

387.  Staff  witness  Murray  listed  the  expected  long-term 
growth  rate  in  electricity  demand,  plus  inflation,  in  support  of  his  ROE 
recommendation  of  8. 5-9. 5%,  with  a midpoint  of  9.0%. 

388.  He  also  listed  the  “Rule  of  Thumb”:  a rough  estimate  of 
the  current  cost  of  equity  calculated  by  adding  a 3-4%  risk  premium  to 
the  cost  of  long-term  debt.  In  this  case,  the  “rule  of  thumb”  suggests  a 
cost  of  common  equity  in  the  range  of  8.14%-9.71%.^^^ 

389.  Finally,  Murray  also  used  the  perpetual  growth  rate  used 
by  Goldman  Sachs  when  performing  DCF  analyses  of  regulated  electric 
companies,  which  is  2.5%.®^® 

Growth  Rates 

390.  As  previously  mentioned,  all  three  experts  rely  upon 
analysts’  growth  rates  for  use  in  their  initial  constant  growth  DCF.  As  the 
Commission  found  in  its  recent  AmerenUE  decision,  these  analysts’ 
growth  rates  are  currently  troublesome  in  that  they  are  “based  on  a 
unsustainably  high  dividend  yield  and  median  growth  rate.”®^^ 

391.  While  the  DCF  methodology  is  intended  to  be  perpetual 
in  nature,  these  underlying  analyst  growth  estimates  are  only  focused  on 
the  short-term.  As  Mr.  Gorman  explains,  therefore,  these  current  short- 
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Id.  at  pp.  26  and  27. 

Id.  at  p.  27. 

Id.  at  p.  32. 

Id.  at  p.  37. 

Id. 

Ex.  KCP&L  235,  p.  5. 

Id.,  p.  9. 

Report  and  Order,  File  No.  ER-2010-0036,  {“AmerenUE’)  p.  21. 
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term  growth  rates  are  based  upon  the  expectation  of  increased  earnings 
resuiting  from  the  iarge  construction  cycie  currentiy  seen  in  the  eiectric 
industry.  Such  growth  rates  are  not  refiective  of  more  normaiized  ieveis 
of  construction  and  are  therefore  not  sustainabie.^^® 

392.  In  order  to  avoid  the  short-term  nature  of  anaiysts’ 
growth  rates,  Dr.  Hadaway  repiaces  the  anaiysts’  growth  rates  with  an 
estimate  of  iong-term  GDP  growth.  Whiie  the  use  of  a iong-term  GDP 
growth  rate  certainiy  appears  more  reasonabie  than  the  anaiysts’  growth 
estimates,  the  GDP  growth  estimation  provided  by  Dr.  Hadaway  is 
troubiesome.  As  pointed  out  by  Mr.  Gorman,  Dr.  Hadaway  rejects  aii 
recognized  measures  of  GDP  growth  and  instead  provides  his  own 
estimate  of  GDP  growth  (6.0%)  ® based  upon  historicai  average  GDP 
growth  rates.®®® 

393.  If  Dr.  Hadaway’s  subjective  estimate  of  GDP  growth 
(6.0%)  is  repiaced  with  pubiiciy  avaiiabie  estimate  of  GDP  growth  (Mr. 
Gorman  uses  the  4.75%  estimate  provided  by  Blue  Chip  Economic 
Indicators),  the  resuit  of  Dr.  Hadaway’s  constant  growth  (GDP)  DCF 
anaiyses  drops  from  10.7%  to  9.6%.®®^ 

394.  By  repiacing  Dr.  Hadaway’s  subjective  GDP  growth 
estimate  with  a pubiiciy  avaiiabie  GDP  growth  estimate.  Dr.  Hadaway’s 
DCF  anaiysis  ieads  to  resuits  that  faii  comfortabiy  within  the  range 
recommended  by  Mr.  Gorman  (9.4%  - 9.9%).®®® 

Other  Return  on  Equity  Methodoioqies 

395.  Dr.  Hadaway  initiaiiy  conducted  a risk  premium  anaiysis. 
As  contained  in  his  direct  testimony.  Dr.  Hadaway  considered  the  resuits 
of  the  risk  premium  anaiysis  when  it  resuited  in  a return  on  equity  of 
10.61%  to  10.82%.®®® 

396.  Given  the  significant  passage  of  time  (six  months 
between  fiiing  direct  testimony  and  rebuttai  testimony).  Dr.  Hadaway 
updated  his  anaiysis  in  his  rebuttai  testimony.®®"* 


Ex.  KCP&L  1203,  p.  22. 
Ex.  KCP&L  27,  p.  41 . 

Ex.  KCP&L  1204,  pp.  7-8, 
Ex.  KCP&L  1205,  p.  10. 
Ex.  KCP&L  1205,  p 12. 


Ex.  KCP&L  27,  p.  43. 
Ex.  KCP&L  28,  p.  22. 
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397.  In  that  testimony,  Dr.  Hadaway’s  risk  premium  anaiysis 
decreased  significantiy  to  a range  of  10.05%  to  10.24%.®®^ 

398.  Based  upon  his  beiief  that  “current  utiiity  bond  yieids  are 
artificiaiiy  depressed  by  government  monetary  poiicy,”  Dr.  Hadaway 
decided  to  “discount  these  resuits. 

399.  The  Commission  finds  Mr.  Gorman’s  testimony  to  be 
more  credibie  than  the  testimony  of  Mr.  Murray  and  Dr.  Hadaway. 
However,  Mr.  Gorman’s  testimony  aiso  gives  the  Commission  some 
concern.  For  exampie,  Mr.  Gorman’s  Constant  Growth  DCF  modei  using 
anaiysts’  growth  rates  yieids  10.39%  (KCP&L)  and  10.33%  (GMO)  ROE 
estimates,  whereas  Dr.  Hadaway’s  modei  runs  from  10.2%  to  10.4%, 
essentiaiiy  agreeing  with  Mr.  Gorman.  It  is  therefore  ironic  that  the 
Industriais  criticize  Dr.  Hadaway’s  Constant  Growth  DCF  modei,  when 
their  own  expert  essentiaiiy  agrees  with  the  Hadaway  anaiysis.®®^ 

400.  Mr.  Gorman  took  a CAPM  range  of  8.12%  to  9.17%, 
reiied  on  the  high-end  of  that  range,  and  then  rounded  it  up  to  9.20%.®®® 

401.  When  assessing  growth  rates,  Mr.  Gorman  utiiized  a 
median  growth  rate  of  5.41%  for  his  Constant  Growth  DCF  anaiysis, 
instead  of  average  growth  rates  (5.68%  for  KPC&L  or  5.63%  for  GMO) 
which  wouid  have  boosted  his  ROE  estimate.®®® 

402.  Simiiariy,  for  his  iong-term  Growth  DCF  anaiysis,  Mr. 
Gorman  chose  median  growth  rates  for  KCP&L  and  GMO  of  4.59%  and 
4.61%,  compared  with  average  rates  of  4.92%  and  4.89%,  respectiveiy, 
that  wouid  have  increased  his  ROE  caicuiation.®"^® 

403.  Mr.  Gorman  aiso  arbitrariiy  eiiminated  Empire  District 
Eiectric  Company  growth  rates  from  his  Constant  Growth  DCF  modeis 
which  wouid  have  increased  the  median  ROE  two  basis  points.®"*^ 

404.  Staff  witness  Murray  did  not  use  data  that  couid  be 
confirmed  by  either  government  or  industry  statistics,  and  chose  instead 
to  reject  a 5.97%  growth  rate  based  on  Vaiue  Line  and  Reuters  data, 
finding  it  “non-sustainabie.”®'*® 


Id.  at  23. 

Id. 

Ex.  KCP&L  1203,  p.  27;  Ex.  GMO  1403,  p.  29;  Ex.  KCP&L  27,  p.  22  and  Sch.  SCH2010- 

11,  p.  2. 

Ex.  GMO  1403,  p.  39. 

Ex.  KCP&L  1203,  p.  20;  Ex.  GMO  1403,  p.  21. 

Ex.  KCP&L  1203,  p.  24;  Ex.  GMO  1403,  p.  25. 

Ex.  KCP&L  28,  pp.  17-18. 

Tr.,  2992. 
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405.  He  then  arrived  at  a 4.0%-5.0%  growth  rate  “based  upon 
Staffs  expertise  and  understanding  of  current  market  conditions.”^"'® 

406.  Admitting  that  he  cited  no  authority  to  reduce  the  5.97% 
growth  rate  by  100  to  200  basis  points,®'^"'  Mr.  Murray  was  vague  on 
whom  he  consuited  and  how  this  process  of  reducing  a growth  rate 
based  on  pubiic  information  occurred. 

Return  on  Equity  Awards  in  Other  Jurisdictions 

407.  The  Commission  must  not  oniy  iook  at  the  experts’ 
evidence,  but  must  aiso  award  a return  on  equity  “equai  to  that  generaiiy 
being  made  at  the  same  time  and  in  the  same  general  part  of  the  country 
on  investments  in  other  business  undertakings  which  are  attended  by 
corresponding  risks  and  uncertainties.”®"'® 

408.  KCP&L  itseif  asks  for  the  Commission  to  iook  at 
Midwestern  ROE’s  to  assist  the  Commission  in  setting  KCP&L’s  ROE, 
stating  that  “If  the  Commission  is  concerned  about  attracting  capitai  to 
Missouri’s  utiiities,  it  wiii  pay  attention  to  ROEs  issued  by  other  states  in 
the  Midwest.”®"*® 

409.  A review  of  recent  return  on  equity  awards  reveais  that 
nine  verticaiiy  integrated  utiiities  in  states  that  border  Missouri  (except  for 
Northern  Indiana  Pubiic  Service)  have  received  an  average  return  on 
equity  award  of  approximateiy  10.25%.®"'^ 

KCP&L  Request  for  Adder  Due  to  Customer  Service  Exceiience 

410.  Further,  KCP&L/GMO  ask  that  the  Commission  set  its 
return  on  equity  at  the  upper  haif  of  the  recommended  range  of  return  on 
equity  “to  reflect  the  Company’s  reiiabiiity  and  customer  satisfaction 
achievements.”®"'®  In  its  Direct  Testimony,  KCP&L/GMO  aiiege 
heightened  customer  satisfaction  and  reiiabiiity.  In  support  of  this  ciaim, 
KCP&L/GMO  reference  the  Commission  to  an  annuai  Edison  Eiectric 
Institute  Reiiabiiity  Survey  and  recent  J.D.  Power  awards. 

41 1 . Evidence  provided  by  Staff,  however,  provides  reai  worid 
evidence  that  KCP&L/GMO’s  performance  is  the  iowest  among  the 


Ex.  KCP&L  210;  Tr.  2992-98. 

Tr.  2998. 

Bluefield  v.  PSC,  262  U.S.  at  692  (emphasis  added). 

See  KCP&L  Reply  Brief  at  86. 

Ex.  KCP&L  102  (Interstate  Power  & Light  - 10.8,  Westar  Energy  - 10.4,  Kansas  Gas  & 
Electric  - 10.4,  Union  Electric  - 10.1,  Entergy  Arkansas  - 10.2,  Kentucky  Power  - 10.5, 
Northern  Indiana  Pubiic  Service  - 9.9,  KCP&L  - 10.0,  Interstate  Power  & Light  - 10.) 

Ex.  KCP&L  7,  p.  10. 
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Missouri  eiectric  utiiities.  Whiie  KCP&L’s  current  rating  is  655,  this 
represents  a dramatic  decrease  from  the  697  score  received  in  just 
2007.^'*® 

412.  KCP&L’s  customer  satisfaction,  as  measured  by 
Commission  compiaints  is  the  worst  in  the  state. 

And  KCPL  from  2008,  2009,  2010,  if  I caicuiated  this 
correctiy,  they  are  actuaiiy  48  percent  higher  in 
residentiai  compiaints  from  2010  to  2008.  Empire  has 
deciined.  Ameren  has  I wouid  say  remained  reiativeiy 
constant.  GMO,  a iittie  bit  of  increase.  But  KCPL 
dramatic  increase  in  customer  complaints.^^° 

Conclusions  of  Law  - Return  on  Equity 

39.  The  Commission  must  estimate  the  cost  of  common 
equity  capitai.  This  is  a difficuit  task,  as  academic  commentators  have 
recognized. The  United  States  Supreme  Court,  in  two  frequentiy  cited 
decisions,  has  estabiished  the  constitutionai  parameters  that  must  guide 
the  Commission  in  its  task.^^^  In  the  earlier  of  these  cases,  Biuefieid 
Water  Works,  the  Court  stated  that: 

Rates  which  are  not  sufficient  to  yield  a reasonable 
return  on  the  value  of  the  property  used  at  the  time  it  is 
being  used  to  render  the  services  are  unjust, 
unreasonable  and  confiscatory,  and  their  enforcement 
deprives  the  public  utility  company  of  its  property  in 
violation  of  the  Fourteenth  Amendment. 

In  the  same  case,  the  Court  provided  the  following  guidance  as  to  the 
return  due  to  equity  owners: 

A public  utility  is  entitled  to  such  rates  as  will  permit  it  to 
earn  a return  on  the  value  of  the  property  which  it 
employs  for  the  convenience  of  the  public  equal  to  that 
generally  being  made  at  the  same  time  and  in  the  same 
general  part  of  the  country  on  investments  in  other 
business  undertakings  which  are  attended  by 


Tr.  2960-2961 . 

““  Tr.  2962. 

C.F.  Phillips,  Jr.,  The  Regulation  of  Public  Utilities,  390  (1993);  Goodman,  1 The 
Process  of  Ratemaking,  supra,  at  606. 

Fed.  Power  Comm'n  i/.  Hope  Nat.  Gas  Co.,  320  U.S.  591,  64  S.Ct.  281,  88  L.Ed.  333 
(1943);  Biuefieid  Water  Works  & Improv.  Co.  v.  Pub.  Serv.  Comm'n  of  West  Virginia,  262 
U.S.  679,  43  S.Ct  675,  67  L.Ed.  7776(1923). 

Biuefieid  supra,  262  U.S.  at  690,  43  S.Ct.  at  678,  67  L.Ed.  at  1 1 81 . 
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corresponding  risks  and  uncertainties;  but  it  has  no 
constitutionai  right  to  profits  such  as  are  reaiized  or 
anticipated  in  highiy  profitabie  enterprises  or  specuiative 
ventures.  The  return  shouid  be  reasonabiy  sufficient  to 
assure  confidence  in  the  financiai  soundness  of  the 
utiiity  and  shouid  be  adequate,  under  efficient  and 
economicai  management,  to  maintain  and  support  its 
credit  and  enabie  it  to  raise  the  money  necessary  for  the 
proper  discharge  of  its  pubiic  duties. 

The  Court  restated  these  principies  in  Hope  Natural  Gas  Company,  the 
iater  of  the  two  cases: 

‘[RJeguiation  does  not  insure  that  the  business  shaii 
produce  net  revenues.’  But  such  considerations  aside, 
the  investor  interest  has  a iegitimate  concern  with  the 
financiai  integrity  of  the  company  whose  rates  are  being 
reguiated.  From  the  investor  or  company  point  of  view  it 
is  important  that  there  be  enough  revenue  not  oniy  for 
operating  expenses  but  aiso  for  the  capitai  costs  of  the 
business.  These  inciude  service  on  the  debt  and 
dividends  on  the  stock.  By  that  standard  the  return  to 
the  equity  owner  shouid  be  commensurate  with  returns 
on  investments  in  other  enterprises  having 
corresponding  risks.  That  return,  moreover,  shouid  be 
sufficient  to  assure  confidence  in  the  financiai  integrity  of 
the  enterprise,  so  as  to  maintain  its  credit  and  to  attract 
capitai.®® 

40.  The  Commission  must  draw  primary  guidance  in  the 
evaiuation  of  the  expert  testimony  from  the  Supreme  Court's  Hope  and 
Bluefield  decisions.  Pursuant  to  those  decisions,  returns  for  GPE’s 
sharehoiders  must  be  commensurate  with  returns  in  other  enterprises 
with  corresponding  risks.  Just  and  reasonabie  rates  must  inciude 
revenue  sufficient  to  cover  operating  expenses,  service  debt  and  pay  a 
dividend  commensurate  with  the  risk  invoived.  The  ianguage  of  Hope 
and  Bluefield  unmistakabiy  requires  a comparative  method,  based  on  a 
quantification  of  risk. 

41 . Investor  expectations  are  not  the  soie  determiners  of 
ROE  under  Hope  and  Bluefield',  we  must  aiso  iook  to  the  performance  of 


Id,  262  U.S.  at  692-93,  43  S.Ct.  at  679,  67  L.Ed.  at  1182-1183. 

Hope  Nat.  Gas  Co.,  supra,  320  U.S.  at  603,  64  S.Ct.  288,  88  L.Ed.  345  (citations 
omitted). 
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other  companies  that  are  similar  to  KCP&L  in  terms  of  risk.  Hope  and 
Bluefield  also  expressly  refer  to  objective  measures.  The  allowed  return 
must  be  sufficient  to  ensure  confidence  in  the  financial  integrity  of  the 
company  in  order  to  maintain  its  credit  and  attract  necessary  capital.  By 
referring  to  confidence,  the  Court  again  emphasized  risk. 

42.  The  Commission  cannot  simply  find  a rate  of  return  on 
equity  that  is  “correct”;  a “correct”  rate  does  not  exist.  However,  there 
are  some  numbers  that  the  Commission  can  use  as  guideposts  in 
establishing  an  appropriate  return  on  equity.  The  Commission  stated 
that  it  does  not  believe  that  its  return  on  equity  finding  should 
"unthinkingly  mirror  the  national  average. Nevertheless,  the  national 
average  is  an  indicator  of  the  capital  market  in  which  MGE  will  have  to 
compete  for  necessary  capital. 

43.  The  Commission  has  described  a “zone  of 
reasonableness”  extending  from  100  basis  points  above  to  100  basis 
points  below  the  recent  national  average  of  awarded  ROEs  to  help  the 
Commission  evaluate  ROE  recommendations.^®^  Because  the  evidence 
shows  the  recent  national  average  ROE  for  electric  utilities  is  10.34%,®®® 
that  “zone  of  reasonableness”  for  this  case  is  9.34%  to  1 1 .34%. 

44.  The  Commission  has  wide  latitude  in  setting  an  ROE 
within  the  zone  of  reasonableness.®®®  The  zone  of  reasonableness  is 
simply  a tool  to  help  the  Commission  to  evaluate  the  recommendations 
offered  by  various  rate  of  return  experts.  It  should  not  be  taken  as  an 
absolute  rule  that  would  preclude  consideration  of  recommendations  that 
fall  outside  that  zone. 

45.  In  the  final  analysis,  the  method  employed  to  estimate 
the  cost  of  common  equity  is  unimportant,  as  long  as  the  result  that  is 
reached  satisfies  the  constitutional  requirements.®®  “If  the  total  effect  of 
the  rate  order  cannot  be  said  to  be  unjust  or  unreasonable,  judicial 


In  re  Missouri  Gas  Energy,  12  Mo. P.S.C. 3d  581,  593  {Report  and  Order  issued 
September  21, 2004). 

Id. 

Ex.  KCP&L  102. 

State  ex.  rel.  Public  Counsel,  274  S.W.3d  at  574  {citing  In  re  Permian  Basin  Area  Rate 
Cases,  390  U.S.  747,  767,  88  S.Ct.  1344,  20  L.Ed.2d  312  (1968))(“courts  are  without 
authority  to  set  aside  any  rate  seiected  by  the  Commission  [that]  is  within  a ‘zone  of 
reasonaHeness’)  (emphasis  suppiied). 

State  ex  rel.  Arkansas  Power  & Light  Company  v.  Missouri  Public  Service  Commission, 
736  S.W.2d  457,  462  (Mo.  App.,  W.D.  1987);  State  ex  rel.  Associated  Natural  Gas 
Company  v.  Public  Service  Commission  of  Missouri,  706  S.W.2d  870,  879  (Mo.  App.,  W.D. 
1985). 
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inquiry  is  at  an  end.”^®^  “It  is  the  impact  of  the  rate  order  which  counts; 
the  methodoiogy  is  not  significant.”®®  Within  a wide  range  of  discretion, 
the  Commission  may  seiect  the  methodoiogy.®®® 

46.  The  Commission  may  seiect  its  methodoiogy  in 
determining  rates  and  make  pragmatic  adjustments  caiied  for  by 
particuiar  circumstances.®®"^  It  may  employ  a combination  of 
methodologies  and  vary  its  approach  from  case-to-case  and  from 
company-to-company.®®®  “No  methodology  being  statutorily  prescribed, 
and  ratemaking  being  an  inexact  science,  requiring  use  of  different 
formulas,  the  Commission  may  use  different  approaches  in  different 

»>566 

cases. 

47.  The  Constitution  "does  not  bind  ratemaking  bodies  to  the 
service  of  any  single  formula  or  combination  of  formulas. '^®^  “Agencies 
to  whom  this  legislative  power  has  been  delegated  are  free,  within  the 
ambit  of  their  statutory  authority,  to  make  the  pragmatic  adjustments 
which  may  be  called  for  by  particular  circumstances.”  ®® 

Decision  - Return  on  Equity 

After  careful  review  of  the  evidence  and  of  return  on  equity 
awards  in  nearby  states,  the  Commission  finds  that  KCP&L  should 
receive  a return  on  equity  award  of  10.0%.  This  is  very  near  the 
Midwestern  average  for  2010,  and  supported  by  the  evidence. 

For  example,  Mr.  Gorman  found  the  average  constant  growth 
DCF  to  be  10.48,  and  the  average  sustainable  growth  to  be  9.74.®  ® The 
average  of  those  two  numbers  is  10.1 . 


Hope,  supra,  320  U.S.  at  602,  64  S.Ct.  at  287,  88  L.Ed.  345  at . 

State  ex  rel.  GTE  North,  Inc.  v.  Public  Serv.  Commission,  835  S.W.2d  356,  361,  371 
(Mo.  App.,  W.D.  1992). 

Missouri  Gas  Energy  v.  Public  Service  Commission,  978  S.W.2d  434  (Mo.  App.,  W.D. 
1 998),  rehearing  and/or  transfer  denied'.  State  ex  rel.  Associated  Natural  Gas  Company  v. 
Public  Service  Commission,  706  S.W.2d  870,  880,  882  (Mo.  App.,  W.D.  1985);  State  ex 
rel.  Missouri  Public  Service  Company  v.  Fraas,  627  S.W.2d  882,  888  (Mo.  App.,  W.D. 
1981). 

State  ex  rel.  Associated  Natural  Gas  Company  v.  Public  Service  Commission  of 
Missouri,  706  S.W.2d  870,  880  (Mo.  App.,  W.D.  1985). 

State  ex  rel.  City  of  Lake  Lotawana  v.  Public  Service  Commission,  732  S.W.2d  191,  194 
(Mo.  App.,  W.D.  1987). 

Arkansas  Power  & Light,  supra,  736  S.W.2d  at  462. 

Federal  Power  Commission  v.  Natural  Gas  Pipeline  Company,  315  U.S.  575,  586,  62 
S.Ct.  736,  743,  86  L.Ed.  1037,  1049-50  (1942). 

Id. 

Ex.  KCP&L  1203,  pp.  20,  24. 
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Likewise,  he  found  the  median  constant  growth  DCF  to  be  10.39, 
and  the  median  sustainabie  growth  DCF  to  be  9.83.^^°  The  average  of 
those  two  numbers  is  aiso  10.1 . 

Further,  Hadaway  and  Gorman,  in  their  critiques  of  each  other’s 
work,  point  out  that  if  the  other  witness’  work  had  been  done  properiy, 
their  ROE  anaiysis  wouid  yieid  a resuit  of  about  10%.®^^ 

B.  Cost  of  Debt 

What  capital  structure  should  be  used  for  determining  the 
rate  of  return? 

Findings  of  Fact  - Cost  of  Debt 

413.  The  issue  of  KCP&L’s  cost  of  debt  was  decided  in  the 
Report  and  Order  issued  in  ER-201 0-0355.  Thus,  oniy  GMO’s  cost  of 
debt  is  addressed  here. 

414.  GMO  has  proposed  a capitai  structure  that  refiects  its 
actuai  cost  of  debt  with  the  exception  of  oniy  one  debt  issuance.  The 
Company’s  cost  of  debt  was  originaiiy  projected  to  be  6.73%,  but  based 
upon  year-end  2010  actuai  resuits,  GMO  has  iowered  this  figure  to 
6.42%.^^^ 

415.  GMO’s  cost  of  debt  is  generaiiy  based  upon  GMO’s 
actuai  debt  cost,  with  the  exception  of  one  issue,  the  1 1 .875%  Senior 
Notes  of  $500  miiiion.  These  Senior  Notes  continue  to  use  a 
hypotheticai  cost  of  6.26%  which  was  first  assigned  by  GMO’s 
predecessor  Aquiia.  This  hypotheticai  cost  was  part  of  Aquiia’s 
commitment  to  the  Commission  to  hoid  its  customers  harmiess  from  the 
effects  of  Aquiia’s  unsuccessfui  non-reguiated  operations.  Since 
Aquiia’s  acquisition  by  Great  Piains  Energy  in  Juiy  2008,  both  Great 
Piains  Energy  and  GMO  have  continued  this  commitment  which  serves 
to  benefit  ratepayers. 

416.  Staff  recommends  using  The  Empire  Eiectric  District  as 
a proxy  for  GMO’s  debt  on  the  Senior  Notes  6.36%.^^"*  Staff  cites  as 


Id. 

Ex.  KCP&L  1204,  pp.  5,  10;  Ex.  KCP&L  28,  p.  16. 

Ex.  GMO  15,  p.  6;  Ex.  GMO  54,  pp.  1-2. 

See  Report  and  Order,  In  re  Great  Plains  Energy  Inc.,  File  No.  EM-2007-0374  at  145-46, 
156  and  n.  609,  248-50  (July  1,  2008)  (“Merger  Order”). 

Ex.  GMO  269,  p.  3. 
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support  for  its  position  that  GMO’s  cost  of  debt  assignment  process  is 
“not  based  on  market-driven,  arm’s-iength  transactions. 

417.  The  factors  that  dictate  a utiiity’s  cost  of  debt  inciude  the 
maturity  of  the  debt;  the  timing  and  amount  of  the  debt;  the  terms  and 
conditions  of  the  debt;  the  credit  profiie  of  the  company  when  the  debt  is 
issued;  aiternative  sources  of  funding;  the  utiiity’s  market  capitaiization; 
and  the  financiai  market  conditions  existing  when  the  debt  is  issued. 
Staff  did  not  utiiize  any  of  these  factors  in  arriving  at  its  recommendation 
to  use  Empire’s  debt  as  a proxy  for  GMO.®^^ 

418.  There  are  substantiai  differences  between  Empire  and 
GMO,  inciuding  that:  Empire  serves  no  major  metropoiitan  whiie  GMO 
does;  Empire  has  oniy  170,000  customers  compared  to  GMO’s  over 
300,000  customers;  and  Empire  has  a generation  capacity  significantiy 
iower  than  GMO’s  2,000  MWs.  In  addition.  Empire  does  business  in  four 
states,  is  subject  to  four  separate  reguiatory  commissions,  and  operates 
a naturai  gas  distribution  utiiity,  whereas  GMO  operates  oniy  in  Missouri 
as  an  eiectric  utiiity.®^® 

419.  The  11.875%  Senior  Notes  mature  in  mid-2012. 
Because  of  this  there  is  no  reason  to  depart  from  the  current  cost  of  debt 
assigned  to  this  issue  or  to  GMO.  As  such,  there  is  no  need  to  adopt  as 
a proxy  for  GMO’s  cost  of  debt  the  debt  cost  of  a proxy  which  Staff 
proposed.  Staff’s  recommendation  that  the  Commission  use  the  cost  of 
debt  of  The  Empire  District  Eiectric  Company  is  not  reasonabie  as 
Empire’s  debt  does  not  reflect  the  debt  of  GMO. 

420.  The  Commission  finds  that  GMO’s  cost  of  debt  is  6.42%. 

421 . The  Commission  finds  that  at  this  time  the  use  of  a 
consoiidated  debt  structure,  which  was  not  specificaiiy  proposed  by  Staff, 
is  not  necessary. 

Conclusions  of  Law  - Cost  of  Debt 

There  are  no  additionai  Conciusions  of  Law  for  this  section. 

Decision  - Cost  of  Debt 

The  Commission  finds  this  issue  in  favor  of  GMO. 


Ex.  GMO  235,  p.  26. 
Ex.  GMO  9,  p.  7. 
4017. 

4015-17. 
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C.  Equity  Linked  Convertible  Debt 

Should  GPE’s  equity  linked  convertible  debt  be  included  in 
KCP&L’s  capital  structure?  If  so,  at  what  interest  rate? 

Findings  of  Fact  - Equity  Linked  Convertible  Debt 

422.  The  equity-linked  convertible  debt  known  as  Equity  Units 
should  be  part  of  the  companies’  capital  structure  and  should  be  included 
at  their  cost  of  13.59%.  GPE  raised  gross  proceeds  of  $450  million  in 
May  2009  through  a simultaneous  issuance  of  11.5  million  shares  of 
common  stock  ($1 4/share  resulting  in  gross  proceeds  of  $161  million) 
and  5.75  million  Equity  Units  ($50/unit  resulting  in  gross  proceeds  of 
$287.5  million).  It  was  cheaper  for  GPE  to  raise  capital  through  the 
equity  units  because  a portion  of  the  quarterly  distribution  is  tax 
deductible. 

423.  As  a result,  the  Equity  Units  were  a lower  cost 
alternative  to  issuing  common  stock  and  would  ultimately  cost  ratepayers 
less.^®° 

424.  The  only  basis  for  Staffs  argument  that  the  cost  of  the 
Equity  Units  should  be  1 1 .14%  (or  245  basis  points  below  the  actual  cost 
to  GPE)  is  that  a much  larger  utility,  FPL  Group  (the  parent  of  Florida 
Power  & Light  Co.)  issued  its  Equity  Units  at  a lower  cost.  Mr.  Murray 
testified  that  Staffs  adjustment  of  245  basis  points  was  not  based  on  any 
other  equity  offering  that  any  other  company  made  in  2009.^®^ 

425.  Unlike  Mr.  Cline  and  the  authors  of  Schedules  MWC 
2010-4  through  2010-6  (Goldman  Sachs  & Co.  and  J.P.  Morgan),  Mr. 
Murray  has  never  been  employed  by  a firm  that  served  as  manager  of  an 
offering  of  equity  units,  nor  has  he  ever  worked  for  a company  that 
issued  such  equity  units.  He  agreed  with  the  Goldman  Sachs  analysis 
that  GPE’s  offering  price  was  the  third  best  pricing  of  any  offering  of 
equity  units  in  2009. 

426.  J.P.  Morgan  also  explained  that  the  FPL  equity  units 
represented  only  1.5%  of  its  equity  market  capitalization,  in  comparison 


See  Tr.  2902. 

““  Id. 

See  Tr.  2975. 

See  Tr.  2980-81 ; Sch.  MWC  2010-6  at  3GPE’s  offering  was  priced  at  a 6.08%  spread 
over  its  common  dividend  yield,  representing  the  third  best  pricing  of  any  transaction  in 
2009  (behind  FPL  at  4.98%  and  Johnson  Controls  at  5.69%). 
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with  the  GPE’s  offering  which  was  16.6%  of  its  equity  market 
capitalization. 

427.  Additionally,  Mr.  Cline  noted  that  J.P.  Morgan  stated  that 
FPL’s  equity  units  offering  was  more  senior  in  the  capital  structure  of  the 
company,  in  comparison  with  GPE,  where  its  Equity  Units  were  further 
subordinated  to  other  debt.^®"^ 

428.  Finally,  FPL  had  previously  issued  $506  million  of  Equity 
Units  in  2002  and  had  a track  record  that  investors  could  rely  on, 
whereas  GPE  had  never  before  issued  Equity  Units.®®® 

429.  Mr.  Murray  did  accept  Mr.  Cline’s  testimony,  consistent 
with  the  Goldman  Sachs  reports  (Cline  Schedule  MWC  2010-4  and 
2010-5),  which  stated  that  investors  in  Equity  Units  “demand  higher  yield 
than  common  stock”  and  that  “security  [is]  more  expensive  than  equity  in 
[a]  downside  scenario.”®®® 

430.  Although  Staff  noted  that  Schedule  MWC  2010-5  was 
prepared  after  Staff  had  filed  its  initial  case,  Mr.  Cline  testified  that  the 
report  was  entirely  consistent  with  the  earlier  Goldman  Sachs  report 
(MWC-2010-4)  that  was  prepared  on  March  17,  2009.®®^ 

431.  Although  Staff  suggested  that  the  cost  of  the  Equity 
Units  was  greater  because  of  the  negative  impact  of  GMO  on  GPE’s 
credit  ratings,  Mr.  Cline,  while  rejecting  Staff’s  premise,  did  not  elaborate 
given  his  further  explanation  that  GPE’s  dividend  yield,  not  its  credit 
rating,  was  the  primary  factor  in  the  pricing  of  these  Equity  Units.®®® 

432.  Overall,  the  cost  of  the  Equity  Units  was  reasonable  and 
was  incurred  in  the  best  interests  of  the  ratepayers.®®® 

Conclusions  of  Law  - Equity  Linked  Convertible  Debt 

There  are  no  additional  Conclusions  of  Law  for  this  section. 

Decision  - Equity  Linked  Convertible  Debt 

The  Commission  finds  this  issue  in  favor  of  KCP&L  and  GMO. 
Given  that  GPE  acted  in  the  best  interests  of  both  KCP&L  and  GMO  at  a 
time  when  the  country  was  in  the  midst  of  a severe  economic  recession. 


Id. 

““  Id. 

SeeSch.  MWC  2010-5,  pp.  1,4;  Sch.  MWC  2010-6,  p.  1. 
Tr.  2977. 

Tr.  2900-01 . 

Tr.  2903;  Ex.  KCP&L  12,  pp.  8-10. 

Tr.  2902-03. 
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and  the  pricing  terms  were  as  favorabie  as  couid  be  obtained,  there  is  no 
sound  reason  for  accepting  Staffs  245  basis  point  adjustment  in  the  cost 
of  the  Equity  Units. 

D.  Off-System  Sales 

Findings  of  Fact  - Off-System  Sales 

How  should  off-system  sales  margins  be  determined? 

433.  GMO  has  more  power  avaiiabie  for  off-system  saies 
(“OSS”)  now  that  latan  2 is  on-iine. 

434.  The  Company  used  2009  normaiized  test-year  data 
produced  through  the  use  of  the  MIDAS™  model  to  set  rates  for  off- 
system  sales.  This  process  was  also  used  to  normalize  test-year  fuel 
and  purchased  power  costs. 

435.  In  this  case  the  Commission  accepted  the  agreement  of 
the  parties  to  use  2009  as  the  test  year,  with  a true-up  as  of  December 
31, 2010.^®^ 

436.  Staff  proposes  to  set  rates  for  off-system  sales  using 
historical  data  from  2007-2008  based  upon  its  view  that  GMO’s  off- 
system  sales  for  the  last  two  years  did  not  represent  an  adequate  level  of 
off-system  sales.  Consequently,  Staff  witness  V.  William  Harris 
recommended  that  sales  levels  from  2007-2008  be  used.®®® 

437.  Substantial  changes  have  occurred  in  the  wholesale 
electricity  market  in  the  prices  for  electricity  from  2007-2009  to  the 
present  time.  The  average  market  price  during  2007-2008  was 
approximately  $50/MWh,  and  since  that  time,  the  average  price  has 
dropped  to  approximately  $30/MWh.®®® 

438.  Data  supplied  by  Company  witness  Michael  Schnitzer  of 
the  NorthBridge  Group  reviewed  SPP-North  sport  market  prices  for 
electricity,  and  indicated  that  electricity  prices  were  higher  in  2007-2008 
than  in  the  period  from  2009  to  the  present.®®"^  For  example,  the  average 
around-the-clock  price  of  electricity  in  SPP-North  for  the  second  quarter 
of  2007  and  2008  were  $49.79  and  $61 .23,  respectively,  whereas  the 


Ex.  GMO  10,  pp.  5-9. 

Order  Approving  Nonunanimous  Stipulation  and  Agreement,  Setting  Procedural 
Schedule,  and  Clarifying  Order  Regarding  Construction  and  Prudence  Audit  at  2,  H 3 (Aug. 
18,  2010). 

Ex.  GMO  210,  pp.  77-78;  Ex.  GMO  220,  pp.  2-4. 

Ex.  GMO  11,  p.  16. 

Ex.  KCP&L  122. 
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average  price  for  the  same  commodity 
$30.40.®®® 


in  the  second  quarter  of  201 0 was 


439.  Additionaiiy,  the  operating  costs  of  the  units  from  which 
excess  generation  is  soid  in  the  whoiesaie  market  have  risen  since  2007- 
2008,  and,  consequentiy,  with  higher  expenses  and  iower  prices, 
margins  have  decreased.®®® 

440.  With  the  expiration  of  GMO’s  purchased  power  contract 
with  NPPD  and  the  addition  of  153  MW  from  GMO’s  share  of  latan  2,  off- 
system  saies  in  2011,  even  based  on  a test  year  of  2009  (as  trued-up), 
wiii  not  be  simiiar  to  the  2007-2008  historicai  ieveis  utiiized  by  Staff. ®®^ 

441.  Aquiia  and  GMO/KCP&L  had  different  interpretations  of 
what  was  permissibie  under  their  respective  Federai  Energy  Reguiatory 
Commission  (“FERC”)  tariffs  regarding  the  use  of  network  transmission 
service  to  faciiitate  off-system  saies.®® 

442.  In  2005  FERC  clarified  that  it  is  not  appropriate  for  a 
utility  to  use  network  transmission  service  to  facilitate  purchases  of 
energy  for  resale  at  a profit,  and  this  largely  eliminated  GMC’s  ability  to 
purchase  power  for  resale.®®®  Since  the  acquisition  of  Aquiia  by  Great 
Plains  Energy  in  2008,  both  Aquiia  and  GMO/KCP&L  have  adhered  to 
FERC  policy  which  has  contributed  to  a decline  in  off-system  sales. ®°° 

443.  Staffs  recommendation  to  use  2007-2008  historical  data 
to  set  off-system  sales  is  not  based  upon  any  analysis  or  research 
concerning  energy  prices  in  the  SPP-North  region.®®^  Staffs  witness  Mr. 
Harris  failed  to  observe  that  natural  gas  prices  have  declined  since  2007- 
2008,  which  is  significant  since  electricity  prices  in  SPP-North  are 
primarily  the  product  of  natural  gas  prices.®®®  Mr.  Harris  also  failed  to 
note  that  the  region  has  experienced  less  demand  for  wholesale  power 
as  a result  of  the  economic  recession.®®® 

444.  Staff  did  not  conduct  any  research  regarding  the  use  of 
network  transmission  service  to  facilitate  off-system  sales,  and  its 


Ex.  KCP&L  122,  p.  1. 

Ex.  GMO  11,  p.  16. 

Ex.  GMO  11, p.  17. 

Tr.  4221-22. 

Ex.  GMO  6,  p.  6;  Tr.  4425-26. 

““  Tr.  4221-22;  Tr.  4225-27. 

Tr.  4228-29. 

Ex.  GMO  6,  p.  6;  Ex.  KCP&L  58,  pp.  6-7. 
Ex.  GMO  6,  p.  6. 
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witness  was  not  familiar  with  FERC  policies  that  govern  network 
transmission  service.®®"^ 

445.  Staffs  proposal  to  set  rates  for  off-system  sales  based 
upon  data  that  does  not  reflect  test-year  data  from  2009,  as  trued-up,  or 
the  decline  in  electricity  prices  since  2007-2008  is  contrary  to  the 
Commission’s  traditional  reliance  upon  a test-year  in  deciding  general 
rate  cases. 

Conclusions  of  Law  - Off-System  Sales 

48.  Staffs  recommendation  to  use  2007-2008  data,  instead 
of  2009  test-year  data  is  inconsistent  with  the  Commission’s  preference 
for  test-year  data.  The  purpose  of  a test  year  is  to  provide  a period  for 
which  complete  data  is  available  in  order  to  permit  review  by  Staff  and 
others,  as  well  as  to  provide  the  Commission  with  a basis  to  estimate 
future  revenue  requirements.®®®  While  information  other  than  the  “strict 
test  year”  concept  is  permitted,  such  data  typically  reflects  “a  change  that 
actually  took  place  during  or  after  the  test  year”  or  “a  forward-looking  test 
year.”®®® 

49.  Missouri  has  followed  the  test-year  concept  and  has  not 
departed  from  it,  except  to  account  for  future  developments  or  to 
normalize  a level  of  revenue  or  expense  that  will  be  “most  representative 
of  future  expenses.”®®^ 

50.  FERC  has  clarified  that  it  is  not  appropriate  for  a utility  to 
use  network  transmission  service  to  facilitate  purchases  of  energy  for 
resale  at  a profit.®®®  FERC  stated  in  this  case  that  utilities  are  not  to  use 
network  service  to  advance  their  own  OSS,  and  that  network 
transmission  service  should  only  be  used  to  satisfy  a utility’s  native  load. 
In  Mid-American  the  Audit  Report  of  FERC  Staff  described  a variety  of 
irregularities,  which  the  utility  settled  by  agreeing  to  construct  $9.2  million 
of  previously  unplanned  transmission  upgrades,  and  to  forego  recovery 
of  all  costs  associated  with  these  projects  for  six  years  from  the  time  the 


““  Ex.  GMO  6,  p.  6;  Tr.  4230-31 . 

See,  C.  Phillips,  The  Regulation  of  Public  Utilities,  (1993)  at  196. 

Id. 

In  re  Union  Elec.  Co.,  Report  and  Order,  File  No.  ER-201 0-0036  (May  28,  2010)  at  50. 
See,  State  ex  rel.  Missouri  Power  & Light  Co.  v.  PSC,  669  S.W.2d  941 , 945  (Mo.  App.  W.D. 
1984);  State  ex  rel.  Missouri  Public  Service  Co.  v.  Fraas,  627  S.W.2d  882,  887-90  (Mo. 
App.  W.D.  1981). 

See,  Mid-American  Energy  Co.,  1 1 2 FERC  H61 , 346,  2005  WL  24301 82  (2005). 
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assets  are  placed  in  service. FERC  approved  the  Audit  Report  “in  its 
entirety  without  modification.”®^® 

51.  Regarding  transmission  service  and  off-system  saies, 
the  Audit  Report  stated:  “MidAmerican’s  whoiesaie  merchant  function 
(Eiectric  Trading)  used  network  transmission  service  to  deiiver  short-term 
energy  purchases  to  a generator  in  its  controi  area  when  it  concurrentiy 
made  short-term  off-system  saies.  Eiectric  Trading  is  aiiowed  to  use 
network  transmission  service  to  deiiver  energy  from  designated  network 
resources  and  to  deiiver  economy  energy  purchases  to  their  network 
ioad.  However,  Eiectric  Trading  may  not  use  network  transmission 
service  to  deiiver  energy  that  is  used  to  support  off-system  saies. 

Decision  - Off-System  Sales 

Staffs  proposai  to  set  OSS  based  on  data  from  2007-2008  is 
beyond  the  test  year,  is  not  representative  of  current  energy  prices,  and 
is  rejected.  The  Company’s  method  of  caicuiating  the  OSS  using  the 
test  year  2009  data  is  adopted. 

III.  Expenses 

A.  Fuel  and  Purchased  Power  Expense 

How  should  natural  gas  costs  be  determined? 

How  should  spot  market  purchased  power  prices  be 
determined? 

Findings  of  Fact  - Fuel  and  Purchased  Power  Expense 

446.  No  party  opposed  the  forecasting  process  proposed  by 
KCP&L/GMO  Witness  W.  Edward  Biunk  for  naturai  gas  costs.  Under 
this  process,  naturai  gas  prices  are  based  on  the  first  of  the  month  index 
price  pubiished  in  Piatt’s  Inside  FERC,  as  weii  as  NYMEX  ciosing  prices 
reiated  to  Henry  Hub  naturai  gas  futures  contracts. 

447.  Mr.  Biunk  stated  in  his  Direct  Testimony  that  the 
Companies  expected  to  true-up  2010  naturai  gas  prices  for  their  cost  of 
service  to  actuai  prices  at  the  conciusion  of  the  case.®^® 


lu.  ai  o. 

Id.  ate. 

®'^Ex.  KCP&L  10;  Ex.  GMO  7. 

Ex.  KCP&L  10,  p.14;  Ex.  GMO  7,  p.  10. 
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448.  In  True-Up  Direct  Testimony,  KCP&L  Witness  Burton  L. 
Crawford  confirmed  that  naturai  gas  costs  were  updated  to  refiect  the 
actuai  monthiy  purchase  prices  for  January  through  December  201 0.®^"* 

449.  At  the  hearing  there  was  no  cross-examination  for  Mr. 
Biunk.®^®  Simiiariy,  no  party  offered  pre-fiied  true-up  rebuttai  testimony 
opposing  the  true-up  direct  testimony  fiied  by  Mr.  Crawford  in  each  of  the 
cases. 

450.  Mr.  Weisensee  testified  in  true-up  rebuttai  testimony  that 
KCP&L  had  been  working  cioseiy  with  Staff  in  the  reconciiement 
process,  that  there  was  a need  to  update  the  respective  revenue 
deficiencies,  that  the  process  wouid  continue  through  the  fiiing  of  Staffs 
finai  reconciiiation  on  March  2,  and  that  KCP&L’s  revised  position  wouid 
be  refiected  in  that  reconciiiation.®^® 

451.  GMO’s  true-up  testimony  indicates  an  overaii  revenue 
deficiency  of  $65.2  miiiion  for  MPS  and  $23.2  miiiion  for  L&P.®^^  The 
March  2,  2011  reconciiiation  reflects  GMO’s  further  revisions  showing  a 
$65,967,384  deficiency  for  MPS  and  a $23,1 25,1 51  deficiency  for  L&P. 

452.  GMO  recommends  using  the  MIDAS™  model  to  forecast 
spot  market  electricity  prices.®^® 

453.  MIDAS™  is  a proprietary  production  cost  model  that 
includes  a large  amount  of  data  including  information  supplied  by  electric 
utilities  in  their  FERC  Form  1 filings,  as  well  as  data  submitted  to  the 
U.S.  Department  of  Energy’s  Energy  Information  Administration  and  to 
the  Continuous  Emissions  Monitoring  System  (“CEMS”)®^®  of  the 
U.S.  Environmental  Protection  Agency.®  ° Using  this  data,  the  MIDAS™ 
model  is  designed  “to  simulate  the  wholesale  power  markets  to  develop 
an  hourly  price  of  power  for  the  wholesale  market.  That  information  then 
gets  fed  also  into  the  model  and  another  portion  of  the  model  to 
determine  the  normalized  level  of  fuel  and  purchase  power  for  the 
company.’’®®^  Portions  of  GMO’s  model  are  “based  on  the  historical 


Ex.  KCP&L  111,  p.  2;  Ex.  GMO  56,  p.  2.  (These  costs  are  reflected  in  Sch.  JPW  2010- 
9,  attached  to  the  True-Up  Direct  testimonies  of  John  P.  Weisensee,  Ex.  KCP&L  117  and 
Ex.  GMO  59.) 

'^'^Tr.  3198. 

Ex.  GMO  60,  p.  6. 

Ex.  GMO  115,  p.  1. 

Ex.  GMO  10,  p.  2. 

®''*Tr.  3205;  Ex.  GMO  10,  p.  3. 

““  Tr.  3205-06. 

Tr.  3205. 
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experience”  of  GMO,  the  model  is  also  “based  on  a production  simulation 
for  the  Eastern  Interconnect.”®^^ 

454.  Staffs  model  relies  exclusively  on  historical  data.®^® 
Staff  employs  a statistical  calculation  based  upon  the  historical  weather 
adjusted  loads  and  the  truncated  normal  distribution  curve  to  represent 
the  hourly  purchased  power  prices  in  the  spot  market. ®^"^  Staff  obtained 
the  actual  hourly  non-contract  transaction  prices  from  the  companies  and 
used  this  data  in  its  calculation.®^®  Staff  used  the  combined  data  from 
both  KCP&L  and  GMO  to  reflect  the  market  that  exists  in  this  region.®^® 
Staffs  method  yields  a spot  energy  price  for  each  hour  of  the  year.®^^ 
This  data  set,  containing  8,760  hourly  spot  energy  prices,  is  then  used  as 
one  of  the  inputs  to  Staffs  production  cost  model. ®^® 

455.  Staff  only  uses  KCP&L  and  GMO  data,  and  no  data  from 
any  other  utility  to  arrive  at  a recommendation  of  spot  market  prices.®^® 
Staffs  model  “does  not  consider  the  impact  of  other  market  price  drivers, 
such  as  natural  gas  prices,  environmental  allowances  or  other  factors  of 
electric  production.”®  ° 

456.  Ms.  Maloney  testifying  for  Staff  indicated  that  she  was 
not  familiar  with  all  of  the  inputs  to  the  MIDAS™  model  and  that  she  had 
never  worked  the  model  herself.®®^ 

Conclusions  of  Law  - Fuel  and  Purchased  Power  Expense 

52.  It  is  within  the  Commission’s  discretion  and  within  its 
area  of  expertise  to  determine  the  methods  to  set  rates  regarding  off- 
system  sales,  as  well  as  fuel  and  purchased  power.®®® 

Decision  - Fuei  and  Purchased  Power  Expense 

Two  issues  related  to  fuel  and  purchased  power  expense  were 
presented  to  the  Commission  with  regard  to  GMO. 


Tr.  3203-04. 

Tr.  3215. 

Ex.  KCP&L  21 0,  pp.  77-78;  Ex.  GMO  21 0,  pp.  84-85;  Ex.  GMO  231 , pp.  1 -2. 

Ex.  KCP&L  21 0,  pp.  77-78;  Ex.  GMO  21 0,  pp.  84-85;  Ex.  GMO  231 , pp.  1 -2. 

Ex.  KCP&L  21 0,  pp.  77-78;  Ex.  GMO  21 0,  pp.  84-85;  Ex.  GMO  231 , pp.  1 -2. 

Ex.  KCP&L  21 0,  pp.  77-78;  Ex.  GMO  21 0,  pp.  84-85;  Ex.  GMO  231 , pp.  1 -2. 

Ex.  KCP&L  21 0,  pp.  77-78;  Ex.  GMO  21 0,  pp.  84-85;  Ex.  GMO  231 , pp.  1 -2. 

Tr.  3217. 

Ex.  KCP&L  16  and  Ex.  GMO  1 1 . 

Tr.  3217-19. 

State  ex  rel.  Missouri  Gas  Energy  v.  PSC,  186  S.W.3d  376,  382  (Mo.  App.  W.D.  2005). 
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The  first  issue  does  not  appear  to  be  in  controversy.  No  party 
opposed  the  forecasting  process  proposed  by  KCP&L  Witness 
W.  Edward  Biunk  for  naturai  gas  costs.  Under  this  process,  naturai  gas 
prices  are  based  on  the  first  of  the  month  index  price  pubiished  in  Piatt’s 
Inside  FERC,  as  weii  as  NYMEX  ciosing  prices  reiated  to  Henry  Hub 
naturai  gas  futures  contracts.  The  Commission  adopts  this  method  of 
determining  naturai  gas  costs. 

The  second  issue  the  Commission  must  address  how  the  spot 
market  purchased  power  prices  shaii  be  determined.  GMO  asks  the 
Commission  to  use  its  MIDAS™  model  which  forecasts  spot  market 
electricity  prices.  Staff  proposes  to  use  its  1996  model  which  uses  only 
historical  market  prices  and  loads. 

The  MIDAS™  model  contains  historical  information,  including  the 
experience  of  GMO,  but  is  also  based  on  a production  simulation  for  the 
entire  Eastern  Interconnection.  This  model  includes  an  extensive 
amount  of  data,  both  historical  and  forecasted. 

Staffs  model  relies  only  upon  historical  data  of  KCP&L.  It  relies 
on  no  data  from  any  other  utility  and  does  not  use  any  projected  data. 

The  Commission  must  set  the  level  of  fuel  expense  and 
purchased  power  expense  for  GMO  in  this  case,  and  it  prefers  to  use  the 
greatest  amount  of  information  available  to  set  spot  market  prices  for 
determining  that  expense.  Given  the  multitude  of  variables  that  affect 
electricity  prices,  the  Commission  accepts  the  MIDAS™  model  as 
superior  in  many  instances  because  it  considers  a vast  amount  of 
information,  both  historical  and  projected. 

Staff  wants  only  historical  data  from  GMO  to  be  considered 
arguing  that  use  of  the  traditional  historical  test  year  prevents  the 
Commission  from  relying  on  forecasted  data.  To  the  contrary,  the 
Commission  is  afforded  considerable  discretion  in  setting  rates,  and  in 
this  instance  determines  that  the  utilization  of  a nationally  recognized  tool 
like  the  MIDAS™  model  is  appropriate  to  determine  spot  market  prices  in 
setting  just  and  reasonable  rates. 


In  File  No.  ER-201 0-0355  regarding  GMO’s  sister  company,  KCP&L,  the  Commission 
decided  this  issue  in  favor  of  using  the  numbers  recommended  by  Staff  for  fuel  expense. 
Even  though  the  management  of  the  two  companies  is  the  same,  the  circumstances  of  that 
case  were  different  and  warranted  a different  result.  Specifically,  KCP&L  abandoned  its 
model  in  the  KCP&L  case  in  favor  of  Staff’s  and  that  fact  helped  persuade  the  Commission 
that  Staff’s  model  was  more  reliable  in  that  instance.  No  similar  abandonment  has 
occurred  with  regard  to  GMO. 
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B.  Merger  Transition  Cost  Recovery 

What,  if  any,  is  the  appropriate  amount  of  merger  transition 
costs  to  inciude  in  rates  in  this  case? 

Findings  of  Fact -Transition  Cost  Recovery 

457.  In  July  of  2008,  the  Commission  approved  the 
acquisition  of  Aquiia  by  Great  Piains  Energy  Incorporated  (“GPE”).®®"' 

458.  The  acquisition  of  Aquiia,  Inc.  was  consummated  on  July 
14,  2008. 

459.  In  consummating  that  transaction,  GPE  incurred  certain 
costs.  These  costs  have  been  labeled  as  either  transaction  costs  or 
transition  costs.  “[TJransaction  costs  include  investment  bankers’  fees, 
as  well  as  consulting  and  legal  fees  associated  with  the  evaluation,  bid, 
negotiation  and  structure  of  the  transaction.”®®®  Transition  costs,  on  the 
other  hand,  are  “costs  incurred  to  successfully  coordinate  and  integrate 
the  utility  operations  of  KCP&L  and  GMO  ....  These  costs  include  non- 
executive severance  costs  for  employees  terminated  as  a result  of  the 
merger,  facilities  integration  costs,  and  incremental  third-party  and  other 
non-labor  expenses  incurred  to  support  the  integration  of  the 
companies.”®® 

460.  The  Commission  considered  and  addressed  the  proper 
treatment  of  transition  cost  recovery  in  the  Merger  Order.®®^ 

461.  In  Missouri,  it  is  well  established  that  there  is  a lag 
between  when  a cost  or  revenue  is  incurred  and  when  that  cost  or 
revenue  is  reflected  in  rates.  This  is  known  as  regulatory  lag.®®® 

462.  As  a result  of  regulatory  lag,  if  a utility  experiences  a 
cost  decrease,  there  is  a lag  in  time  until  that  reduced  cost  is  reflected  in 
rates.  During  that  lag,  the  Company  shareholders  reap,  in  the  form  of 
increased  earnings,  the  entirety  of  the  benefit  associated  with  reduced 


Report  and  Order,  In  the  Matter  of  the  Joint  Application  of  Great  Plains  Energy 
Incorporated,  Kansas  City  Power  & Light  Company,  and  Aquiia,  Inc.,  for  Approval  of  the 
Merger  of  Aquiia,  Inc.,  with  a Subsidiary  of  Great  Plains  Energy  Incorporated  and  for  Other 
Related  Relief,  File  No.  EM-2007-0374  (issued  Jul.  1,  2008).  Hereinafter  referred  to  as 
“Merger  Order.” 

Ex.  KCPL  35,  p.  6. 

Merger  Order  at  4. 

Report  and  Order,  In  the  Matter  of  the  Joint  Application  of  Great  Plains  Energy 
Incorporated,  Kansas  City  Power  & Light  Company,  and  Aquiia,  Inc.,  for  Approval  of  the 
Merger  of  Aquiia,  Inc.,  with  a Subsidiary  of  Great  Plains  Energy  Incorporated  and  for  Other 
Related  Relief,  File  No.  EM-2007-0374  (issued  Jul.  1,  2008).  Hereinafter  referred  to  as 
“Merger  Order.” 

Ex.  KCP&L  210,  p.  190. 
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costs.  The  Company  shareholders  also  reap,  in  the  form  of  decreased 
earnings,  the  entirety  of  the  ioss  associated  with  increased  costs. 

463.  The  Commission  “authorize[d]  KCP&L  and  Aquiia  to 
defer  transition  costs  to  be  amortized  over  five  years. 

464.  The  Commission  quaiified  its  authorization  by  stating 
that,  “The  Commission  wiii  give  consideration  to  . . . [the  transition  costs] 
recovery  in  future  rate  cases  making  an  evaiuation  as  to  their 
reasonabieness  and  prudence.  At  that  time,  the  Commission  wiii  expect 
that  KCP&L  and  Aquiia  demonstrate  that  the  synergy  savings  exceed  the 
ievei  of  the  amortized  transition  costs  inciuded  in  the  test  year  cost  of 
service  expenses  in  future  rate  cases. The  Commission 
contempiated  that  the  recovery  wouid  oniy  happen  if  the  synergy  savings 
were  greater  than  the  costs  to  achieve  those  savings. 

465.  With  regard  to  the  recovery  of  transition  costs,  the 
Merger  Order  contains  a summary  of  what  KCP&L  and  Aquiia  had 
originaiiy  requested.  That  summary  states  in  part,  “This  period  wouid 
begin  with  the  first  rate  cases  post-transaction  for  Aquiia  and  KCP&L 
subject  to  ‘true  up’  of  actuai  transition  . . . costs  in  future  cases. 

466.  In  the  current  rate  cases,  the  Companies  seek  to  recover 
the  merger  transition  costs  in  rates  over  five  years  beginning  with  rates 
effective  from  this  case. 

467.  The  Companies  projected  that  over  the  first  five-year 
period,  the  totai  operationai  synergies  projected  to  resuit  from  the  merger 
were  $305  miiiion,  and  $755  miiiion  over  the  first  10-year  period.®"*®  The 
Commission  found  these  estimates  to  be  “accurate,  reaiistic  and 
achievabie,”  and  aiso  recognized  that  “the  synergies  actuaiiy  reaiized 
from  the  merger  have  a very  high  probabiiity  of  exceeding  the 
[company’s]  estimates.’’®"*"*  The  Commission  aiso  found  that  there  was 
“no  detriment  to  customers”  by  aiiowing  the  companies  to  recover 
synergy  savings  through  reguiatory  iag.®"*® 

468.  KCP&L  and  GMO  began  to  retain  synergy  savings,  in 
the  form  of  reduced  costs,  immediateiy  upon  the  ciosing  of  the 
acquisition.  Given  that  KCP&L  and  GMO  did  not  have  its  next  rate  case 


Merger  Order  at  241 . 

Merger  Order  at  241 , footnote  930. 
Merger  Order  at  240. 

Merger  Order  at  239. 

Merger  Order  at  234. 

Merger  Order  at  238. 

Merger  Order  at  120  and  238;  Tr.  3473. 
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completed  until  September  1,  2009,  the  Great  Plains  shareholders 
retained  the  entirety  of  these  synergy  savings  for  that  period  of  time.®"^® 

469.  The  Companies  developed  and  maintained  a Synergy 
Tracking  Model  which  demonstrated  that  the  merger  synergy  savings  for 
non-fuel  operations  and  maintenance  expense  exceed  the  amortization 
of  merger  transition  costs. ®'^^ 

470.  The  Companies  also  developed  and  maintained  a 
synergy  project  charter  database  to  track  synergies  not  ordered  to  be 
tracked  by  the  Commission.®^® 

471.  Staff  performed  an  analysis  of  both  the  Commission 
ordered  synergy  savings  tracking  model  and  KCP&L  created  synergy 
project  charter  database.  Staffs  analysis  showed  that  the  amount  of 
synergies  in  the  synergy  project  database  exceeded  those  in  the 
Commission-ordered  tracking  system. ®"^® 

472.  As  of  September  1 , 2009,  the  shareholders  of  KCP&L 
and  GMO  had  realized  over  $59.3  million  in  synergy  savings.®®® 

473.  As  of  June  30,  2010,  the  shareholders  of  KCP&L  and 
GMO  had  realized  approximately  $121  million  in  retained  synergy 
savings.®®^ 

474.  KCP&L  and  GMO  project  that  total  synergy  savings 
through  2013  will  be  $344  million.®®^  Of  that  amount,  KCP&L  and  GMO 
project  that  ratepayers  will  receive  $150  million.®®® 

475.  The  synergy  savings  exceed  the  level  of  the  amortized 
costs.  ®®"^ 

476.  The  Companies  stopped  the  deferral  of  transition  costs 
as  of  December  31 , 201 0. 

477.  No  party  challenged  the  reasonableness  or  prudence  of 
incurring  the  merger  transition  costs.  In  addition.  Staffs  witness  stated 
that  the  transition  costs  incurred  by  the  company  were  not  unreasonable 
or  imprudent.®®® 


Ex.  KCP&L  230. 

Ex.  KCP&L  35;  Ex.  KCP&L  230,  p.  7. 

Ex.  KCP&L  230,  pp.  7-8;  Ex.  KCP&L  35,  pp.  7-10 
Ex.  KCP&L  230,  pp.  7-8. 

““  Ex.  KCP&L  230,  p.  12. 

Ex.  KCP&L  230,  p.  9. 

Ex.  KCP&L  230,  p.  14. 

Ex.  KCP&L  230,  p.  14. 

““  Ex.  KCP&L  35,  pp.  4,  7-10;  Ex.  KCP&L  230,  pp.  7-8;  Tr.  3472. 
Tr.  3448,  3470,  3489. 
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478.  Staff  did  an  analysis  of  the  Companies’  Administrative  & 
General  (“A&G”)  expenses  and  other  electric  utilities  in  the  region.®^® 
Staffs  analysis  indicates  that  on  a combined  company  basis,  KCP&L 
and  GMO  have  the  highest  A&G  expenses  per  customer,  per  megawatt 
hour  sold  and  per  dollar  of  operating  revenue.®®^ 

Conclusions  of  Law  - Transition  Cost  Recovery 

53.  In  the  Merger  Order,  the  Commission  expressly 
precluded  any  recovery  of  transaction  costs,®®®  but  the  Commission 
reserved  consideration  of  recovery  of  the  transition  costs  when  it  said: 

The  Commission  will  give  consideration  to  their 
[transition  costs]  recovery  in  future  rate  cases  making  an 
evaluation  as  to  their  reasonableness  and  prudence.  At 
that  time,  the  Commission  will  expect  that  KCP&L  and 
Aquila  demonstrate  that  the  synergy  savings  exceed  the 
level  of  the  amortized  transition  costs  included  in  the  test 
year  cost  of  service  expenses  in  future  rate  cases.®®® 

54.  While  leaving  the  possibility  for  future  recovery  of 
transition  costs,  the  Commission  expressly  reserved  that  decision  for  a 
“later  proceeding”  stating  in  the  ordered  paragraphs  that: 

13.  Nothing  in  this  order  shall  be  considered  a 
finding  by  the  Commission  of  the  value  for 
ratemaking  purposes  of  the  transactions  herein 
involved. 

14.  The  Commission  reserves  the  right  to 
consider  any  ratemaking  treatment  to  be 
afforded  the  transactions  herein  involved  in  a 
later  proceeding.®®® 

55.  With  regard  to  the  recovery  of  transition  costs,  the 
Merger  Order  contains  a summary  of  what  KCP&L  and  Aquila  had 
originally  requested.  That  summary  states  in  part,  “This  period  would 
begin  with  the  first  rate  cases  post-transaction  for  Aquila  and  KCP&L 
subject  to  ‘true  up’  of  actual  transition  . . . costs  in  future  cases. ”®®^ 


Ex.  KCP&L  231,  p.  16. 

Ex.  KCP&L  231,  pp.  16-17. 

Merger  Order  at  239-240. 

Merger  Order  at  241 , footnote  930. 
““  Merger  Order  at  284. 

Merger  Order  at  239. 
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56.  In  the  Merger  Order,  the  Commission  “authorize[d] 

KCP&L  and  Aquiia  to  defer  transition  costs  to  be  amortized  over  five 

..662 

years. 

57.  The  Companies  accumuiated  aii  transition  costs 
consistent  with  the  Merger  Order.  The  Commission  conciudes  that  the 
Companies  have  compiied  with  the  Merger  Order  as  it  reiates  to 
recovery  of  transition  costs. 

58.  The  Commission  further  conciudes  that  the  Merger 
Order  contempiated  the  Companies  wouid  be  permitted  to  retain  synergy 
savings  through  reguiatory  iag. 

59.  “The  PSC  is  not  bound  by  stare  decisis  based  on  prior 
administrative  decisions,  so  iong  as  its  current  decision  is  not  otherwise 
unreasonabie  or  uniawfui.”®®^  Thus,  even  had  the  Merger  Order  not 
expressiy  reserved  any  questions  regarding  ratemaking  treatment  to  a 
“iater  proceeding,”  this  Commission  wouid  stiii  have  the  abiiity  to 
consider  the  issue  without  being  bound  by  the  previous  Commission’s 
decision. 

60.  Generaiiy,  conflicting  provisions  “must  be  read  together, 
and  so  harmonized  as  to  give  effect  to  [aii]  when  this  can  be  reasonabiy 
and  consistentiy  done.”®®"^ 

Decision  - Transition  Cost  Recovery 

Staff  and  the  Industriais  argue  that  because  retained  synergy 
savings  resuiting  from  reguiatory  iag  exceeded  the  amount  of  transition 
costs,  recovery  of  the  transition  costs  wouid  constitute  doubie  recovery 
and  therefore  be  unreasonabie  and  inequitabie.  In  response,  the 
Companies  argue  that  the  Commission  created  an  expectation  in  its 
Merger  Order,  that  so  iong  as  the  transition  costs  were  deemed 
reasonabie  and  prudent,  and  the  Companies  couid  demonstrate  that 
synergy  savings  exceed  the  ievei  of  amortized  transition  costs,  the 
Companies  wouid  be  permitted  to  recover  the  transition  costs  in  rates. 

No  party  to  this  proceeding  has  chaiienged  the  reasonabieness 
and  prudence  of  the  ciaimed  transition  costs  or  chaiienged  the  amount  of 
synergy  savings.  Whiie  true  that  the  Companies’  sharehoiders  have 
enjoyed  the  benefit  of  reguiatory  iag  in  retaining  synergy  savings  since 


Merger  Order  at  241 . 

State  ex  ret.  Ag  Processing,  Inc.  v.  Public  Service  Commission,  120  S.W.3d  732,  736 
(Mo.  banc  2003). 

State  ex  rel.  McClellan  v.  Godfrey,  519  S.W.2d  4,  8 (Mo.  banc  1975)  (citing  to  Straughan 
V.  Meyers,  187  S.W.  1159  (Mo.  1916). 
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the  merger  was  consummated,  the  Commission  finds  that  this  outcome 
was  specificaiiy  contempiated  in  its  consideration  of  the  appropriate 
treatment  for  synergy  savings  in  the  merger  case  and  as  set  out  in  the 
Merger  Order.  The  Commission  aiso  finds  that  it  specificaiiy 
contempiated  that  synergy  savings  wouid  be  higher  than  predicted. 

This  outcome  does  not  constitute  doubie  recovery  because  the 
costs  were  not  authorized  to  be  recovered,  but  rather  were  deferred  by 
the  Merger  Order  to  be  considered  in  a iater  rate  case  - this  case.  The 
Commission  expected  that  recovery  wouid  oniy  occur  if  the  Companies 
incurred  the  costs  prudentiy  and  reasonabiy  and  demonstrated  that  the 
synergy  savings  were  more  than  the  transition  costs.  The  Companies 
have  done  this. 

To  read  the  Merger  Order  as  Staff  and  the  Industriais  wouid  read 
it  makes  the  order  contradict  itseif.  If  the  transition  costs  couid  not  be 
recovered  uniess  they  were  more  than  the  synergy  savings,  yet  they 
couid  not  be  recovered  untii  netted  against  the  synergy  savings,  there 
wouid  be  no  costs  to  defer  or  to  amortize  over  a five-year  period. 

Staff  aiso  argues  that  the  A&G  expenses  of  the  Companies  were 
higher  than  average  and  attempted  to  make  a connection  to  the 
transition  costs  being  unreasonabie.  The  Commission  gives  iittie  weight 
to  that  argument  since  Staffs  witness  testified  that  these  transition  costs 
were  not  incurred  unreasonabiy  or  imprudentiy.  The  Commission 
conciudes  that  the  transition  costs  were  reasonabie  and  prudent. 

Staff  aiso  argues  that  the  companies  shouid  have  begun 
amortizing  these  costs  in  the  previous  rate  cases  per  the  Merger 
Order.®®®  At  first  giance,  the  Merger  Order  does  impiy  that  the  five-year 
amortization  wiii  begin  from  the  first  rate  case  after  the  transaction  is 
consummated.®®®  However,  that  statement  is  just  a restatement  of  what 
the  Companies  were  proposing.  The  Commission  never  specificaiiy 
orders  that  treatment.  Furthermore  those  rate  cases  were  resoived 
through  settiement  and  this  issue  was  not  addressed  in  that  settiement 
so  the  issue  never  came  before  the  Commission  for  consideration. 
Thus,  this  is  the  first  opportunity  for  the  amortizations  to  begin  and 
Commission  determines  they  wiii  be  amortized  over  five  years  beginning 
with  this  rate  case. 

The  evidence  in  this  case  supports  the  Commission’s  originai 
findings  in  the  Merger  Order  that  the  Companies  shouid  be  permitted  to 


Ex.  GMO  210,  p.221. 
Merger  Order  at  239. 
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recover  the  merger  transition  costs  in  rates  over  five  years  beginning 
with  rates  effective  from  this  case. 

C.  Rate  Case  Expense 

What  is  the  appropriate  ievei  of  rate  case  expense  to  inciude 
in  this  proceeding? 

Findings  of  Fact  - Rate  Case  Expense 

479.  KCP&L  and  GMO  seek  to  recover  rate  case  expenses 
incurred  through  the  true-up  date  of  December  31,  2010,  of  $4,593,427 
in  the  KCP&L  case  and  $3,177,725  for  GMO®®^  the  case  (rounded  to 
$7.7  miiiion  totai  rate  case  expense).®®® 

480.  Per  an  informai  agreement  with  Staff,  a substantiai 
amount  of  rate  case  expense  that  occurred  after  the  Aprii  30,  2009  true- 
up  date  of  the  2009  KCP&L  (ER-2009-0089)  and  GMO  rate  cases 
(ER-2009-0090)  was  transferred  to  the  current  rate  case.®®® 
Approximateiy  50%  of  the  totai  rate  case  costs  in  the  2009  KCP&L  rate 
case  and  40%  in  the  GMO  2009  rate  case  were  recorded  after  the  true- 
up  in  those  cases  and  these  costs  were  transferred  to  the  current  rate 
cases. ®^° 

481.  Of  the  $7.7  miiiion  totai,  $1.6  miiiion  is  deferred  rate 
case  expense  from  those  previous  rate  cases.  The  totai  additionai  rate 
case  expense  sought  for  these  cases,  ER-201 0-0355  and  ER-2010- 
0356,  through  the  true-up  period  is  $6.1  miiiion. 

482.  Staff  does  not  object  to  the  Companies’  proposai  to 
defer  rate  case  expense  incurred  after  December  31,  2010,  for 
consideration  in  a future  rate  case  so  iong  as  Staff  has  an  opportunity  to 
review  those  expenses  for  prudence  and  reasonabieness  in  that 
subsequent  case.®^^  No  other  party  objected  to  this  proposai. 

483.  Staffs  detaiied  requests  for  rate  case  expense 
disaiiowances  appeared  in  the  true-up  portion  of  the  proceeding.  Staff 
ciaims  this  was  because  it  did  not  receive  adequate  supporting 
documentation  from  the  Companies  on  a timeiy  basis. ®^ 


This  breaks  down  to  $2,001 ,855  for  MPS  and  $1 ,1 75,870  for  L&P. 
Ex.  KCP&L  309,  p.  9. 

Ex.  KCP&L  63, p.  61 . 

Ex.  KCP&L  64,  pp.  22-23;  Ex.  GMO  43,  p.  4. 

Ex.  KCP&L  310,  p.  2. 

Ex.  KCP&L  309,  p.  2. 
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484.  On  June  25,  2010,  Staff  requested  all  rate  case  expense 
invoices  from  KCP&L  in  Data  Request  (“DR”)  No.  141.®^®  KCP&L 
responded  on  Juiy  12,  2010,  indicating  that  the  request  was 
“voluminous”  and  “If  a specific  vendor  invoice  or  invoices  is  required, 
please  advise. ”®^'*  Staff  followed  up  with  DR  141.1  on  September  3, 
2010,  with  a narrower  request  for  invoices  over  $5,000.®®  KCP&L 
responded  on  September  23,  2010,  by  providing  “face  sheets”  for  certain 
legal  expenses.®"®  These  face  sheets  provided  very  little  information 
about  the  charges. 

485.  Face  sheets  were  provided  in  prior  cases  and  if 
additional  detail  was  required,  the  company  provided  it.  The  face  sheets 
were  timely  provided  in  response  to  Staffs  request  for  legal  invoices. 
When  additional  detail  was  requested,  the  detail  was  also  provided  in  a 
timely  manner  with  redactions  for  privileged  material  made.®  ^ 

486.  Staff  issued  DR  1 41 .2  on  November  3,  201 0,  seeking  full 
invoice  detail  for  the  invoices.®^®  KCP&L  responded  on  November  24, 
2010.®^®  On  November  24,  2010,  Staff  expanded  its  invoice  request  with 
DR  141.3  which  asked  for  all  invoices  over  $1,000.®®°  KCP&L  provided 
the  invoices  on  December  30,  2010.®®^  KCP&L  made  no  objection  or 
assertion  of  privilege  to  DR  141 .3.®®® 

487.  Staff  initially  advocated  disallowance  of  all  legal 
expenses  from  vendors  Stinson,  Morrison  & Meeker;  Schiff  Hardin; 
Pegasus  Global;  and  Morgan,  Lewis  & Bockius.  After  reviewing  the 
invoices,  however.  Staff  changed  its  position  in  its  true-up  testimony  to 
advocate  a disallowance  of  all  legal  expenses  of  Morgan,  Lewis  & 
Bockius;  an  adjustment  to  rate  case  expenses  charged  by  Schiff  Hardin; 
an  adjustment  for  NextSource;  and  an  adjustment  for  services  of  The 
Communication  Counsel  of  America.®®® 

488.  The  hourly  rates  of  Morgan,  Lewis  & Bockius  were 
significantly  higher  than  the  highest  paid  attorney  from  a Missouri  firm  in 


Ex.  KCP&L  291 , Ex.  KCP&L  231 , p.  27. 

Ex.  KCP&L  291. 

Ex.  KCP&L  231,  p.27. 

Ex.  KCP&L  231,  p.  27;  and  Ex.  KCP&L  292. 
Tr.  3640-42. 

Ex.  KCP&L  231,  p.  28. 

Ex.  KCP&L  231,  p.  28. 

““  Ex.  KCP&L  231,  p.  28. 

Ex.  KCP&L  231,  p.  28. 

Ex.  KCP&L  231,  p.  28. 

Ex.  KCP&L  309,  pp.  2-9. 
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this  case.®®"^  The  Kansas  Corporation  Commission  aiso  found  this 
vendor’s  services  to  be  dupiicative.  The  KCC  noted  the  dupiicative 
nature  of  Ms.  Barbara  Van  Geider’s  services  for  the  firm  and  noted  she 
was  retained  to  cross-examine  one  particuiar  Staff  witness,  but  that  four 
capabie  attorneys  for  KCP&L  were  in  the  hearing  room  whiie  she  did 

__  685 

SO. 

489.  During  the  cross-examination  on  rate  case  expense,  two 
externai  counsei  and  two  internai  counsei  were  present  in  the  hearing 
room  for  KCP&L  and  GMO.®®®  Aiso,  during  the  Aprii  2010  proceedings 
reiated  to  Fiie  No.  EO-201 0-0259,  severai  KCP&L  outside  attorneys 
were  present  at  one  time  or  another,  inciuding  Mr.  Riggins,  former 
generai  counsei  at  KCP&L,  an  attorney  from  SNR  Denton,  an  attorney 
from  Fischer  & Dority,  an  attorney  from  Stinson,  Morrison  & Meeker,  and 
an  attorney  from  Morgan,  Lewis  & Bockius. 

490.  Morgan  Lewis  was  empioyed  in  Commission  Fiie  No. 
EO-201 0-0259  which  has  been  consoiidated  with  the  current  rate  case 
so  that  the  information  couid  be  readiiy  shared  between  fiies.  Fiie  No. 
EO-201 0-259  was  an  on-the-record  proceeding  to  determine  the  status 
of  Staff’s  latan  1 audit.  That  proceeding  was  important  to  the  rate  case 
in  that  the  Staff  was  to  expiain  every  aspect  of  the  latan  1 construction 
audit.  That  audit  is  part  of  this  rate  case  and  the  data  requests  in  that 
docket  are  iinked  to  this  rate  case. 

491 . With  regard  to  the  invoices  reiated  to  Schiff  Hardin,  Staff 
proposes  to  disaiiow  a portion  of  the  expenses  by,  in  effect,  discounting 
the  rate  charged  by  Schiff  Hardin  attorneys  to  the  houriy  rate  charged  by 
Pegasus  Giobai  Hoidings.®®^  Staff  ciaims  this  discount  is  reasonabie 
“given  the  number  of  attorneys  retained  in  these  proceedings”  it  is 
reasonabie  to  “assume”  there  was  dupiicative  iegai  services.®®  Staff 
aiso  reasons  that  because  Pegasus  Giobai  Hoidings  provided  services  to 
KCP&L  and  GMO  for  expert  testimony  on  the  prudence  of  latan,  and 
because  Schiff  Hardin  provided  expert  testimony  on  the  prudence  of 
latan,  that  it  is  reasonabie  to  assume  there  is  some  dupiication  of 
services. 


Ex.  KCP&L  309,  pp.  2-9. 
Ex.  KCP&L  231,  Sch.  5. 
Tr.  3629-3632. 

Ex.  KCP&L  309,  p.  6. 

Ex.  KCP&L  309,  pp.  6-7. 


KCP&L  GREATER  MISSOURI  OPERATIONS 


20  Mo.  P.S.C.  3d  511 

492.  Schiff  Hardin’s  hourly  rates  for  attorneys  and  consultants 
were  almost  two  times  that  of  Pegasus’  fees.®®® 

493.  The  hourly  rate  charged  by  Schiff  Hardin  in  the  KCC 
case  exceeded  those  for  experienced  attorneys  in  the  Kansas  City 
metropolitan  area.®®® 

494.  The  Kansas  Corporation  Commission  heard  many  of  the 
same  issues  that  are  before  this  Commission  including  rate  case 
expense.®®^  The  KCC  found  that  the  expenses  requested  for  Schiff 
Hardin  were  “particularly  troubling.’’®®®  And,  while  the  KCC  noted  the 
case  contained  complex  issues  concerning  the  construction  of  a major 
generating  facility,  it  found  it  “unreasonable  to  require  ratepayers  to  be 
responsible  for  the  entire  rate  case  expense  costs  being  sought  by 
KCP&L.’’®®® 

495.  KCP&L  and  GMO  did  not  object  to  any  of  Schiff  Hardin’s 
bills  for  legal  services  or  any  experts’  invoices,  or  ask  them  to  make  any 
adjustments  or  corrections.®®"^ 

496.  In  its  last  litigated  rate  case,  KCP&L  in-house  attorneys 
shared  in  a great  deal  of  the  work  associated  with  litigating  that  case. 
Those  attorneys,  whose  salary  and  benefits  are  already  recovered 
through  rates,  litigated  issues  associated  with  policy,  off-system  sales 
margins.  Hawthorn  5 settlement  costs  and  uranium  enrichment 
overcharges.®®® 

497.  At  least  six  outside  attorneys  with  four  different  firms 
entered  an  appearance  for  KCP&L  and  GMO  in  this  case.®®® 

498.  Regarding  NextSource,  Staff  initially  removed  “all  dollars 
KCP&L  has  included  in  rate  case  expense  related  to  Mr.  Giles’  services 
as  an  independent  contractor.’’®®^ 

499.  Mr.  Giles  is  currently  a regulatory  consultant  to  KCP&L. 
He  has  been  in  that  capacity  since  his  retirement  in  July  2009  from  his 
position  as  KCP&L’s  Vice  President,  Regulatory  Affairs.  His 


These  highly  confidential  numbers  are  provided  at  Ex.  KCP&L  309,  p.  7. 
Ex.  KCP&L  231,  Sch.  5-13. 

Docket  No.  10-KCPE-415-RTS,  Order  dated  Nov.  22,  2010  (KCC  Order). 
Ex.  KCP&L  231,  Sch.  5-13. 

Ex.  KCP&L  231,  Sch.  5. 

Tr.  267-268. 

Ex.  KCP&L  1217. 

See  generally,  Hearing  Transcripts. 

Ex.  KCP&L  9,  p.  6,  quoting  Ex.  KCP&L  230,  p.  21. 
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responsibilities  “include  assisting  and  advising  the  current  Senior 
Director,  Regulatory  Affairs.”®®® 

500.  At  the  time  of  his  testimony,  Mr.  Blanc  was  the  current 
Senior  Director,  Regulatory  Affair,  assuming  many  of  the  duties  that  Mr. 
Giles’  did  before  his  retirement. 

501 . Mr.  Giles’  salary  and  benefits  were  included  in  the  rates 
that  resulted  from  GMO’s  last  rate  case  (ER-201 0-0090)  and  have  been 
in  GMO’s  revenue  requirement  used  to  set  its  electric  utility  rates  for 
many  years.  While  Mr.  Giles’  job  duties  are  not  exactly  the  same  as  Mr. 
Blanc’s  as  Mr.  Blanc’s  his  work  is  somewhat  duplicative.®®® 

502.  The  KCC  did  not  include  any  expenses  for  NextSource 
(Mr.  Giles)  because  KCP&L  could  not  explain  why  its  own  employees 
could  not  perform  the  work  done  by  this  vendor. 

503.  In  the  true-up  case,  with  regard  to  Mr.  Giles’  consulting 
fees.  Staff  proposed  to  reallocate  the  total  adjustment  between  KCP&L 
and  GMO  using  the  payroll  factors  for  labor  expenses  used  in  Staff’s 
payroll  annualization."®^  Staff  recommends  allocating  the  disallowance 
within  the  true-up  to  67%  to  KCP&L,  23%  to  GMO-MPS  and  10%  to 
GMO-L&P. 

504.  Staff  also  proposes  removing  the  costs  associated  with 
The  Communication  Counsel  of  America  from  rate  case  expense.  The 
services  provided  by  The  Communication  Counsel  of  America  related  to 
witness  development  and  coaching  services.  These  are  routine  tasks 
typically  performed  by  retained  counsel,  internal  or  otherwise.^®® 
Specifically,  The  Communication  Counsel  of  America  was  engaged  to 
prepare  the  Companies’  latan  prudence  witnesses. 

505.  The  CCA  also  trained  KCP&L  witnesses  for  the  KCC 
hearing.^®®  The  KCC  disallowed  expenses  related  to  The  Communication 
Counsel  of  America  as  unjust  and  unreasonable.^®''  While  the  KCC 
noted  witness  preparation  as  important  it  stated  that,  “such  preparation  is 
routinely  part  of  the  service  counsel  performs  before  a hearing.”^®® 

506.  The  Companies’  shareholders  benefit  from  having  good 
advocates  and  experts  for  rate  cases.  Specifically,  the  Companies 


Ex.  KCP&L  24,  p.  1 . 

Ex.  KCP&L  230,  p.12. 

™ Ex.  KCP&L  231 , Sch.  pp.  5-1 1 . 
Ex.  KCP&L  309,  p.  8. 

Ex.  KCP&L  309,  p.  8. 

™ Ex.  KCP&L  231 , Sch.  p.  5-1 1 . 
™ Ex.  KCP&L  231 , Sch.  p.  5-1 1 . 
Ex.  KCP&L  231 , Sch.  p.  5-1 1 . 
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receive  the  benefit  of  a greater  recovery  of  [the  Companies’]  costs  ...  for 
decades  to  come”.^°® 

507.  The  Companies’  ratepayers  benefit  from  having  good 
advocates  and  experts  for  rate  cases.  Specificaiiy,  the  ratepayers 
receive  the  benefit  of  reduced  costs  of  borrowing  for  the  Companies  if 
the  Companies  get  a sufficient  recovery  of  assets  in  rates. 

508.  The  benefits  to  sharehoiders  and  ratepayers  of  having 
good  advocates  and  experts  are  more  significant  with  a iarge  doiiar  and 
compiex  issue  such  as  the  latan  prudence  issues.^®® 

509.  KCP&L  and  GMO  reiied  heaviiy  on  the  use  of  outside 

consuitants  for  the  iitigation  of  these  cases.  The  foiiowing  consuitants 
each  fiied  testimony  in  this  matter  and  were  charged  to  Missouri  rate 
case  expense:  Chris  Giies;^°®  Gary  Gobie;^^®  Samuei  Hadaway;^" 

Steven  Jones;^^^  Larry  Loos;^^®  Daniei  Meyer;^^"^  Kris  Nieisen;^^® 

Paui  Normand;^^®  Kenneth  Roberts;^^^  Michaei  Schnitzer;^^®  John 
Spanos;^^®  and  Ken  Vogi.^®® 

510.  Staff  has  no  objection  to  KCP&L  and  GMO  amortizing  its 
rate  case  expense  over  a two-year  period  and  deferring  expenses 
incurred  after  the  December  31 , 201 0,  true-up  date  with  Staff  review  for 

721  ' 

prudence  and  reasonabieness. 

51 1 . The  KCC  ordered  a four-year  amortization  period  for  rate 
case  expense.^®® 

512.  KCP&L  and  GMO  have  no  pians  to  fiie  their  next  rate 

723 


™ Tr.  3647. 

Tr.  3648-3649. 

™ Tr.  3648. 

™ Exs.  KCP&L  24  and  25. 

Ex.  KCP&L  26. 

Exs.  KCP&L  27-29. 

Ex.  KCP&L  38. 

Exs.  KCP&L  39-41 . 

™ Exs.  KCP&L  43-45. 

Exs.  KCP&L  46. 

Exs.  KCP&L47-49. 

Exs.  KCP&L  50-53. 

Ex.  KCP&L  58. 

Exs.  KCP&L  59-61 . 

Ex.  KCP&L  62. 

Ex.  KCP&L  310,  p.  2. 

Docket  No.  10-KCPE-415-RTS,  Order  dated  Nov.  22,  2010,  ordered  paragraph  R,  p. 
140. 

Tr.  3373. 
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513.  Some  adjustment  in  the  amortization  period  for  rate  case 
expense  is  reasonabie.  The  Commission  finds  that  a three-year 
amortization  period  is  sufficient. 


Conclusions  of  Law  - Rate  Case  Expense 

61.  The  Commission  can  disaiiow  costs  that  are  not  of 
benefit  to  ratepayers,  and  there  does  not  need  to  be  a showing  of  bad 
faith  or  abuse  of  discretion  for  the  Commission  to  disaiiow  costs. 

62.  In  File  No.  GR-2004-0209,  the  Commission  reduced  the 
amount  of  rate  case  expense  incurred  by  Missouri  Gas  Energy  (MGE)  by 
the  disallowance  of  certain  attorney  fees.  In  that  Report  and  Order,  the 
Commission  recognized  the  unfairness  of  charging  ratepayers  high 
attorney  fees.^^^ 


63.  In  a 1993  Missouri-American  decision,  the  Commission 
attempted  to  provide  some  definition  by  which  to  measure  whether  rate 
case  expense  is  necessary  and  prudently  incurred.  In  that  case  the 
Commission  based  its  decision  on  whether  actual  evidence  exists  of  cost 
containment. 

The  Commission  must  continue  to  look  to  the  record  for 
evidence  in  support  of  rate  case  expense  and  in  this 
case  that  evidence  is  lacking.  Disallowing  all  expense,  or 
perhaps  even  disallowing  any  prudently  incurred  rate 
case  expense  could  be  viewed  as  violating  the 
Company's  procedural  rights.  The  Commission  does  not 
want  to  put  itself  in  the  position  of  discouraging 
necessary  rate  cases  by  discouraging  rate  case 
expense.  The  operative  words  here,  however,  are 


not  reflect 

efforts  at 

cost  containment 

and 

conseauentiv 

it  does 

not  support  that 

- ...... . ..  /y(i 

these 

Absent  evidence  of  cost  containment,  the  Commission  in  that  case 
disallowed  approximately  one-third  of  Missouri  American’s  rate  case 
expense. 


™ state  ex  ret.  Laclede  Gas  Co.  v.  Public  Sen/.  Comm'n,  600  S.W.2d  222,  228-29  (Mo. 
App.,  W.D.  1980),  app.  dis’d,  449  U.S.  1072,  101  S.Ct.  848,  66  L.Ed.2d  795  (1981);  State 
ex  ret.  Southwestern  Bell  Tel.  Co.  v.  Public  Serv.  Comm’n,  645  S.W.2d  44,  55-56  (Mo. 
App.,  W.D.  1982). 

Report  and  Order,  File  No.  WR-93-212  (issued  November  18,  1993).  (Emphasis  Added.) 
Id. 
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Decision  - Rate  Case  Expense 

KCP&L  and  GMO  ask  that  they  be  allowed  to  recover  the 
entirety  of  their  $7.7  miiiion  rate  case  expense  (inciuding  $1.6  miiiion 
from  the  previous  cases  and  $6.1  miiiion  combined  for  the  current  cases) 
in  rates  amortized  over  a two-year  period  with  any  rate  case  expense 
incurred  after  the  true-up  period  to  be  deferred  to  the  next  rate  cases.  In 
response,  Staff  and  MEUA  propose  to  disallow  a certain  portion  of  those 
costs.  Staff  sets  out  specific  disallowances  while  MEUA  proposes  an 
across  the  board  33%  reduction. In  addition,  MEUA  suggests  that  the 
Commission  amortize  the  rate  case  expense  over  a four-year  period 
instead  of  a two-year  period. 

The  Companies  were  somewhat  obstructive  in  responding  to 
Staffs  data  requests  by  not  providing  full  information  up  front  and  thus 
requiring  Staff  to  make  several  requests  before  obtaining  the  information 
it  had  requested.  Staff,  however,  does  not  explain  its  own  delays  in 
making  follow-up  requests,  nor  did  Staff  bring  the  non-responsive 
answers  to  Commission’s  attention  in  an  expedient  manner  through  a 
discovery  conference  or  at  the  status  conferences  held  for  this  purpose. 
Therefore,  the  Commission  finds  that  both  parties  were  to  blame  for  the 
delays  in  getting  information  to  Staff.  Because  the  Companies  are 
partially  to  blame  for  this  delay,  the  Commission  finds  that  it  was  proper 
for  the  Staff  to  bring  its  specific  rate  case  disallowances  to  the  true-up 
proceeding. 

Although  the  Commission  acknowledges  the  complexity  and 
significance  of  these  rate  cases,  the  Commission  is  concerned  with  the 
continued  increase  of  rate  case  expenses.  It  is  undisputable  that 
shareholders  benefit  from  hiring  the  very  best  advocates  and  experts. 
This  clearly  aids  in  their  ability  to  argue  for  a higher  return  on  equity  as 
well  as  the  recovery  of  a greater  percentage  of  costs.  Yet,  given  the 
magnitude  of  these  expenses  ($7.7  million),  with  substantially  more  to  be 


MEUA  incorrectly  argues  that  the  total  rate  case  expense  for  ER-201 0-0355  and  ER- 
201 0-0356  will  be  $1 3.8  million.  First,  MEUA  includes  the  $1 .6  million  for  the  previous  rate 
cases  in  its  beginning  figure,  then  it  adds  an  additional  $6.1  million  as  testified  to  by  Mr. 
Weisensee  (Tr.  3634).  MEUA,  however,  misinterprets  Mr.  Weisensee’s  testimony.  The 
Commission  interprets  Mr.  Weisensee  as  stating  that  the  rate  case  expense  being  claimed 
for  ER-201 0-0355  and  ER-201 0-0356  is  $6.1  million  through  the  end  of  the  true-up  period. 
There  will  certainly  be  a substantial  amount  more  rate  case  expense  to  follow;  however,  the 
evidence  is  unclear  what  additional  rate  case  expense  for  these  cases  will  be  deferred  to 
the  next  rate  case. 

™ Industrials’  Initial  Brief  p.  66-67. 
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deferred  to  the  next  case,  the  Commission  wouid  expect  to  see  some 
evidence  that  KCP&L  and  GMO  had  engaged  in  some  cost  containment. 
Mr.  Bianc,  however,  testified  that  of  the  invoices  received  for  iegai  fees 
and  expert  consuitants  not  one  was  questioned  by  the  Companies. 

Certainiy,  given  the  benefits  enjoyed  by  the  sharehoiders,  the 
evidence  presented  by  Staff,  and  absent  some  sort  of  cost  containment 
some  disaiiowances  are  necessary.  The  Commission  aiso  recognizes 
that,  uniike  the  period  during  the  Reguiatory  Pian,  KCP&L  and  GMO 
have  no  definitive  scheduie  for  their  next  rate  case.  Faced  with  simiiar 
seemingiy  exorbitant  expenses,  the  KCC  ordered  a four-year,  rather  than 
a two-year  amortization  period  for  rate  case  expense.  The  Commission 
determines  that  an  extended  amortization  period  for  rate  case  expense  is 
in  order;  however,  based  on  the  Commission's  experience  with  these 
companies  and  the  amount  of  rate  case  and  other  expenses  being 
deferred  to  a future  proceeding,  the  Commission  determines  that  a three- 
year  amortization  period  for  rate  case  expense  is  sufficient. 

With  regard  to  Staffs  proposed  adjustment  to  remove  aii  iegai 
expenses  of  Morgan,  Lewis  & Bockius,  Staff  ciaims  the  attorneys’  rates 
are  excessive  when  compared  to  iocai  attorneys,  the  expenses  are  not 
reiated  to  the  current  rate  case  and  work  is  dupiicative  of  other  attorneys’ 
work.  The  Commission  cannot  determine  that  it  is  reasonabie  to  appiy 
the  rates  of  Missouri  iaw  firm  rates  to  the  rates  charged  by  attorneys 
practicing  in  other,  possibiy  more  expensive  iocations  without  better 
evidence.  The  Commission  conciudes  the  iegai  expenses  of  Morgan, 
Lewis  & Bockius  shouid  not  be  eiiminated  as  the  costs  were  not 
dupiicative  or  the  evidence  sufficientiy  competent  to  prove  the  fees  were 
excessive. 

The  Commission  conciudes  the  Schiff  Hardin  and  Pegasus 
witnesses  each  provided  testimony  on  separate,  discrete  issues  reiated 
to  the  reasonabieness  of  the  expenditures  reiated  to  the  construction  of 
latan.  As  a resuit,  there  was  no  dupiication  of  effort  and  Staff  “assumed” 
incorrectiy.  Thus,  the  Commission  rejects  Staffs  proposed  disaiiowance, 
inciuding  a reduction  to  Schiff  Hardin’s  rate  as  the  evidence  was  not 
sufficientiy  competent  to  prove  the  fees  were  excessive. 

With  regard  to  NextSource,  however,  the  Commission  conciudes 
Mr.  Giies  and  Mr.  Bianc’s  work  were  somewhat  dupiicative.  In  addition, 
the  question  was  raised  but  never  answered  as  to  why  KCP&L  internai 
empioyees  were  not  abie  to  provide  the  services  Mr.  Giies 
provided?  Based  on  the  record,  the  Commission  determines  that  the 
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expenses  with  regard  to  NextSource  as  allocated  by  Staff  between  the 
companies  shall  be  disallowed. 

Finally,  Staff  has  proposed  the  disallowance  of  the  expenses  for 
the  services  of  the  CCA.  The  CCA  provided  witness  development  and 
coaching  services,  routine  tasks  typically  performed  by  retained  counsel, 
internal  or  otherwise.  The  KCC  also  disallowed  similar  expenses  as 
unjust  and  unreasonable.  The  Commission  determines  that  the  CCA 
expense  should  be  disallowed  as  duplicative  of  other  services  that  were 
performed  or  should  have  been  performed  KCPL’s  and  GMO’s  attorneys. 

The  amounts  allowed  and  disallowed  represent  the  true-up 
amounts  recorded  as  of  December  31, 2010,  and  are  not  final  rate  case 
expenses.  Rate  case  expenses  for  these  cases  after  the  true-up  will  be 
deferred  for  possible  recovery  in  the  next  rate  case,  subject  to  review  for 
prudence  and  reasonableness. 

D.  Low  Income  Weatherization  Program 

A.  Should  KCP&L  and  GMO  continue  to  fund  their  low- 
income  weatherization  programs  at  the  current  levels  of  funding? 

B.  If  so,  should  the  funds  continue  to  be  administered 
under  current  procedures  or  should  the  Commission  order  they  be 
deposited  into  an  account  with  the  Environmental  Improvement  and 
Energy  Resources  Authority  (EIERA)  to  be  administered  by  EiERA 
and  MDNR? 

Findings  of  Fact  - Low  Income  Weatherization 

514.  Current  funding  by  KCP&L  and  GMO  for  low  income 
weatherization  programs  annually  is  $573,888  and  $150,000, 
respectively.^^® 

515.  KCP&L  has  spent  approximately  ninety-six  percent 
(96%)  of  the  budgeted  funds  for  its  existing  low-income  weatherization 

730 

program. 

516.  GMO  has  utilized  a much  lower  percentage  of  the  2007 
through  201 0 budgeted  funds  for  weatherization.^  ^ 

517.  Staff  recommended  that  KCP&L  and  GMO  be  required 
to  continue  to  provide  annual  funding  of  $573,888  and  $150,000, 


™ Ex.  KCP&L  21 0,  p.  1 43;  Ex.  GMO  21 0,  p.  1 56. 

Ex.  KCP&L  246,  p.  4;  Tr.  3606. 

The  exact  number  is  contained  in  the  “Highly  Confidential”  Testimony  of  Henry  E. 
Warren  (HC),  Staff  Report,  Revenue  Requirement  Cost  of  Service.  Ex.  GMO  210,  p.154. 
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respectively.  Staff  also  suggested  that  unspent  weatherization  funds 
should  be  placed  into  an  account  with  EIERA."^^ 

518.  The  Environmental  Improvement  and  Energy  Resources 
Authority  (EIERA)  is  a program  affiliated  with  MDNR.  EIERA  is  a 
separate  and  distinct  entity — a quasi-governmental  agency--and  is  not  a 
party  to  these  cases.  EIERA  has  a much  broader  scope  and  mission 
than  just  administering  weatherization  funds  under  MDNR  guidelines. 
EIERA  is  “involved  in  numerous  projects  and  programs  including 
providing  bond  financing  for  environmental  projects  such  as  water  and 
wastewater  treatment  facilities,  energy  efficiency  loans  and  other 
pollution  control  projects.  . . . EIERA  has  broad  statutory  authority  that 
goes  significantly  beyond  managing  and  disbursing  federal  and  other 
weatherization  funding  for  MDNR.”^® 

519.  The  EIERA  program  has  recently  spent  a much  lower 
percentage  of  its  funds  than  KCP&L  for  weatherization  purposes.^®'* 

520.  KCP&L  and  GMO  disagree  with  both  of  Staff  proposals. 

521.  The  Customer  Program  Advisory  Group  (CPAG) 
includes  Staff,  the  Office  of  the  Public  Counsel,  the  Missouri  Department 
of  Natural  Resources,  the  City  of  Kansas  City,  and  Praxair,  Inc.  The 
CPAG  has  tracked,  discussed,  and  overseen  the  implementation  and 
evaluation  of  KCP&L's  Low-Income  Weatherization  Program. 

522.  The  GMO  Advisory  Group  (GMOAG)  includes  Staff,  the 
Public  Counsel,  the  MDNR,  the  City  of  Kansas  City,  and  the  Sedalia 
Industrial  Energy  Users  Association.  The  GMOAG  has  tracked, 
discussed,  and  overseen  the  implementation  and  evaluation  of  GMO's 
Low-Income  Weatherization  Program.^®® 

523.  Prior  to  Staffs  proposal  in  this  proceeding,  MDNR  had 
not  been  approached  by  any  party  regarding  the  proposal  to  transfer 
funds  to  EIERA.  To  accommodate  Staffs  request,  EIERA  would  have  to 
balance  resources  with  other  projects  they  are  involved  in,  and  consider 
whether  there  are  significant  design  differences  between  the  federal 
weatherization  programs  and  KCP&L’s  program. 


Ex.  KCP&L  246  and  Ex.  GMO  247. 

Ex.  GMO  603,  p.  3. 

Tr.  3608. 

735  kCP&L-GMO  Low  Income  Weatherization  Program  Evaluation,  Opinion  Dynamics 
Corporation,  August,  2010. 

736  kCP&L-GMO  Low  Income  Weatherization  Program  Evaluation,  Opinion  Dynamics 
Corporation,  August,  2010. 

Ex.  KCP&L  605  and  Ex.  GMO  603,  p.  3. 
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524.  There  are  a number  of  administrative  burdens  for  MDNR 
and  EIERA  that  must  be  considered  in  order  to  piace  these  funds  in 
EIERA.  No  other  pubiic  utiiity--gas  or  eiectric--has  been  ordered  to 
deposit  weatherization  funds  with  EIERA;  in  every  other  case  it  has  been 
the  utiiity  that  requested  such  an  arrangement.  Furthermore,  payment  of 
funds  couid  not  be  effectuated  prior  to  execution  of  an  agreement  with 
EIERA,  which  in  aii  other  cases  has  taken  the  form  of  a Cooperation  and 
Funding  Agreement  entered  into  voiuntariiy  by  EIERA,  MDNR,  the 
Missouri  Pubiic  Service  Commission  and  the  pubiic  utiiity.^^® 

525.  In  addition,  KCP&L  and  GMO  wouid  need  to  commit  to 
annuai  up-front  funding  for  iow-income  weatherization  programs  for  the 
Staffs  proposed  approach  to  be  workabie  and  the  additionai  burdens  to 
be  justified. 

526.  The  benefits  of  piacing  these  funds  up-front  with  EIERA 
would  be  to  provide  a definite  amount  of  weatherization  funding  on  an 
up-front  basis,  and  provide  for  unspent  funds,  including  interest,  to  be 
available  to  local  weatherization  agencies  so  that  the  funds  remain 
available  for  the  purpose  for  which  they  are  dedicated,  especially  after 
American  Recovery  and  Reinvestment  Act  funds  are  expended. 

527.  No  other  public  utility-gas  or  electric-has  been  ordered 
by  this  Commission  without  the  utility’s  consent  and  support  to  deposit 
weatherization  funds  with  EIERA.  In  evet^  other  case  it  has  been  the 
utility  that  requested  such  an  arrangement.^"^^ 

528.  Additionally,  Staff  is  recommending  that  the  Companies 
modify  their  direct  reimbursement  payment  method  to  the  weatherization 
agencies  from  monthly  to  annual.  To  implement  Staffs  recommendation 
would  be  harmful  to  the  Companies’  cash  flow  and  place  an  undue 
burden  on  the  Companies. 

529.  Staff  further  recommends  that  KCP&L  and  GMO  deposit 
into  an  EIERA  account  any  budgeted  money  that  has  not  been  disbursed 
at  the  end  of  each  fiscal  year  and  that  has  been  specifically  targeted  for 
the  Low  Income  Weatherization  Program  to  be  utilized  by  the  Community 
Action  agencies  or  other  local  agencies.  Additionally,  any  funds  that 
have  not  been  spent  as  included  in  KCP&L’s  regulatory  plan  and  GMO’s 


Tr.  3605. 

Ex.  KCP&L  605,  p.  3. 

Ex.  KCP&L  605  and  Ex.  GMO  603,  pp.  2-3. 
™ Tr.  3604-3605. 

Ex.  KCP&L  55,  p.  3;  Ex.  GMO  33,  pp.  12-13. 
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2007  through  2010  budget  Staff  recommends  those  funds  should  be  put 
in  an  EIERA  account. 

530.  Staff  also  recommends  that  funds  expended  be  placed 
in  the  DSM  regulatory  asset  account  at  the  time  it  is  provided  to  the 
weatherization  agency  or  when  sent  to  EIERA. 

Conclusions  of  Law  - Low  Income  Weatherization 

64.  The  Commission  has  required  spending  by  other  utilities 
when  the  amount  is  recovered  in  rates  as  an  expense.^ 

Decision  - Low  Income  Weatherization 

Two  issues  have  been  presented  to  the  Commission  for  decision 
with  regard  to  Low  Income  Weatherization  programs:  should  the 

Companies  be  required  to  continue  those  programs  and  at  the  current 
level  of  funding;  and  if  so,  how  should  those  funds  be  administered. 

Staff  recommended  that  KCP&L  and  GMO  be  required  to 
continue  to  provide  annual  funding  for  low  income  weatherization 
programs  in  the  amounts  of  $573,888  and  $150,000,  respectively. 
Staff  also  suggested  that  unspent  weatherization  funds  should  be  placed 
into  an  account  with  the  Environmental  Improvement  and  Energy 
Resources  Authority  (EIERA)  to  be  administered  by  EIERA  and  the 
Missouri  Department  of  Natural  Resources  (MDNR).^"* 

MDNR  agrees  that  the  Companies  should  continue  to  fund  their 
low  income  weatherization  programs  at  the  current  funding  levels,  but 
recommends  against  Staffs  proposed  method  of  administration. 

The  Companies  contend  that  this  rate  case  is  not  the  proper 
forum  for  a decision  to  continue  the  current  funding  levels  for  low  income 
weatherization.  KCP&L  and  GMO  argue  that  such  proposals  should  be 
first  vetted  with  the  advisory  groups.  The  companies  further  argue  that  a 
Commission  determination  of  the  recovery  mechanism  for  such 
programs  should  be  made  before  a decision  on  the  level  of 
weatherization  funding  is  made. 

This  rate  case  is  the  proper  forum  to  discuss  the  issue  of  the 
Low  Income  Weatherization  Program  funding.  The  CPAG  has  tracked, 
discussed,  and  overseen  the  implementation  and  evaluation  of  KCP&L's 


In  the  Matter  of  Union  Electric  Company  d/b/a  AmerenUE  for  Authority  to  File  Tariffs 
Increasing  Rates  for  Electric  Service  Provided  to  Customers  in  the  Company’s  Missouri 
Sen/ice  Area,  Report  and  Order,  File  No.  ER-2008-0318,  (issued  Jan.  27,  2009). 

™ Ex.  KCP&L  21 0,  p.  1 43;  Ex.  GMO  21 0,  p.  1 56. 

Ex.  KCP&L  246  and  Ex.  GMO  247. 
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Low-Income  Weatherization  Program.  The  GMOAG  has  tracked, 
discussed,  and  overseen  the  implementation  and  evaluation  of  GMO's 
Low-Income  Weatherization  Program. However,  as  the  name  implies, 
these  are  advisory  groups  for  implementing  and  evaluating  the  demand- 
side  programs.  The  advisory  groups  cannot  and  should  not  decide  the 
budget  for  low-income  energy  efficiency  programs. 

The  Companies  argue  that  the  Commission  cannot  order 
spending  without  a cost  recovery  mechanism.  KCP&L  and  GMO 
suggest  it  would  be  unlawful  for  the  Commission  to  mandate  specific 
funding  for  low  income  weatherization  without  a mechanism  for  the 
Companies  to  recover  mandated  expenditures.  However,  Staffs 
recommendations  stem  from  programs  and  policies  that  KCP&L  and 
GMO  previously  set  in  place.  In  addition,  the  Commission  has  required 
spending  by  other  utilities  when  the  amount  is  included  in  the  case  as  an 
expense  as  it  will  be  in  this  instance. 

Staff  requests  the  Commission  to  order  KCP&L  and  GMO  to 
deposit  low  income  weatherization  funds  into  an  account  with  the 
Environmental  Improvement  and  Energy  Resources  Authority  (EIERA)  to 
be  administered  by  EIERA  and  MDNR.  While  GMO  failed  to  fully  expend 
its  low  income  weatherization  funding  budgeted  during  the  regulatory 
plan,  and  recognizing  there  are  some  benefits  to  placing  utility 
weatherization  funds  into  an  EIERA  account,  placing  the  funds  with 
EIERA  is  not  appropriate  at  this  time.  There  may  be  significant  program 
design  differences  between  the  federal  low-income  weatherization 
program  and  the  companies’  current  low-income  weatherization 
programs  that  would  make  program  management  and  monitoring  more 
difficult  for  MDNR.  As  described  in  MDNR  witness  Bickford’s  testimony, 
there  are  a number  of  administrative  burdens  for  MDNR  and  EIERA  that 
must  be  considered  and  KCP&L  and  GMO  would  need  to  commit  to 
annual  up-front  funding  for  low-income  weatherization  programs  for  the 
Staffs  proposed  approach  to  be  workable  and  the  additional  burdens  to 
be  justified.  In  addition,  no  other  public  utility-gas  or  electric-has  been 
ordered  by  this  Commission  without  the  utility’s  consent  and  support  to 
deposit  weatherization  funds  with  EIERA.  In  every  other  case  it  has 
been  the  utility  that  requested  such  an  arrangement. 

Furthermore,  while  the  EIERA  is  affiliated  with  MDNR,  EIERA  is 
a separate  and  distinct  entity — a quasi-governmental  agency-and  is  not 
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a party  to  these  cases.  EIERA  is  “involved  in  numerous  projects  and 
programs  including  providing  bond  financing  for  environmental  projects 
such  as  water  and  wastewater  treatment  facilities,  energy  efficiency 
loans  and  other  pollution  control  projects.  . . . EIERA  has  broad  statutory 
authority  that  goes  significantly  beyond  manadng  and  disbursing  federal 
and  other  weatherization  funding  for  MDNR.’^"*®  The  Commission  also 
concludes  that  it  is  unreasonable  to  require  that  KCP&L  deposit  funds 
into  an  EIERA  account  until  the  advisory  groups  have  reviewed  and 
made  a recommendation  on  the  proposal. 

The  Commission  also  concludes  that  it  will  not  adopt  Staffs 
recommendation  that  the  Companies  be  required  to  modify  their  direct 
reimbursement  payment  method  to  the  weatherization  agencies  from 
monthly  to  annual.  The  Commission  concludes  that  this 
recommendation  would  be  harmful  to  the  Companies’  cash  flow  and 
place  an  undue  burden  on  the  Companies. 

The  Commission  determines  that  KCP&L  and  GMO  shall: 
continue  their  respective  low-income  weatherization  programs  at  their 
current  levels  of  funding;  continue  working  with  local  community  action 
agencies;  and  evaluate  transition  of  the  low  income  weatherization  funds 
to  the  EIERA  and  administration  of  the  programs  to  DNR  and  present 
that  evaluation  to  the  CPAG  or  GMOAG  for  consideration.  If  the  CPAG 
or  GMOAG  determines  that  MDNR  administration  of  funds  to  be 
provided  to  EIERA  is  appropriate,  a Cooperative  Funding  Agreement  will 
be  presented  to  the  Commission,  consistent  with  the  method  of  funding 
other  utility  weatherization  programs. 

E.  Allocation  of  latan  2 Between  L&P  and  MPS 

What  is  the  appropriate  suppiy  aiiocation  between  the  L&P 
and  MPS  service  territories? 

Findings  of  Fact  - Aiiocation  of  iatan  2 Between  L&P  and 

MPS 

531 . This  issue  originates  with  the  merger  of  UtiliCorp  United, 
Inc.,  and  St.  Joseph  Light  & Power  Company  in  2000.  In  obtaining 
approval  from  this  Commission  for  that  merger,  UtiliCorp,  now  named 
GMO,  committed  to  not  changing  the  rates  of  the  former  St.  Joseph  Light 
& Power  Company  customers  due  to  the  merger.  Since  that  time  GMO 
has  had  two  rate  districts,  one  in  and  about  St.  Joseph,  Missouri — the 
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L&P  rate  district — and  one  for  the  remainder  of  its  service  area — the 
MPS  rate  district.  Since  that  merger  in  2000,  the  premerger  ownership 
of  assets  of  the  MPS  and  L&P  districts  have  been  used  as  the  basis  for 
assigning  and  aiiocating  costs  and  revenues  for  determining  rates  for 
these  two  districts. 

532.  For  this  case,  GMO  proposes  aiiocating  41  MW  of  latan 
2 to  the  L&P  service  area,  and  the  remaining  112  MW  to  the  MPS 
service  area,  based  upon  the  baiancing  of  the  respective  baseioad 
capacity  needs  of  L&P  and  the  MPS  service  areas,  as  weii  as  the 
resuiting  rate  impacts  upon  its  customers. 

533.  GMO’s  proposed  aiiocation  of  latan  2 results  in  60%  of 
L&P’s  2011  projected  peak  demand  to  be  met  with  base  load  capacity, 
and  61%  of  MPS’s  projected  peak  to  be  met  with  base  load  capacity. 
Using  GMO’s  allocation  proposal,  both  service  areas  would  have  nearly 
identical  percentages  of  base  capacity.^^^  GMO’s  proposal  also 
recognizes  that  latan  2 is  jointly  dispatched  between  both  the  L&P  and 
MPS  service  areas,  based  upon  economics  rather  than  previous 
corporate  history.^^^ 

534.  The  Staff  is  recommending  that  a substantially  larger 
share  of  latan  2 be  allocated  to  the  L&P  service  area  than  what  GMO 
has  requested.  Staff  recommends  allocating  1 00  MW  of  latan  2 to  the 
L&P  rate  jurisdiction.  Only  53  MWs  would  be  allocated  to  MPS  under 
Staffs  proposal.  Staff’s  proposal  would  have  73%  of  L&P’s  peak  met 
with  base  load  capacity,  and  only  57%  of  MPS’s  peak  would  be  met  with 
base  load  capacity.^^'^ 

535.  The  latan  2 Allocation  issue  is  more  akin  to  a rate  design 
issue  since  it  determines  the  relative  amount  of  the  rate  increase  that  will 
be  received  by  both  the  MPS  and  the  L&P  service  areas  rather  than  the 
overall  revenue  requirement  impact  of  latan  2/^^ 

536.  “Until  this  case,  with  the  addition  of  latan  2 at  a nearly  $2 
billion  cost,  GMO's  capacity  costs  were  easily  identifiable  to  either  MPS 
or  L&P.  Although  MPS  and  L&P  generation  is  jointly  dispatched,  GMO 
has  not  needed  additional  capacity  to  serve  L&P  customers  until  now. 


Ex.  GMO-210,  pp.  94-95  and  Appendix  5,  Sch.  LMM-3. 

Ex.  GMO  33,  pp.  10-12,;  Ex.  GMO-5,  pp.  7-10;  Ex.  GMO  11,  pp.  14-16. 
Ex.  GMO  11,  pp.  15-16. 
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Prior  to  the  addition  of  latan  2,  GMO's  capacity  addition  investment  and 
costs  since  the  merger  have  aii  been  assigned  to  MPS.”^^® 

537.  When  Utiiicorp  and  St.  Joseph  Light  & Power  Company 
merged,  St.  Joseph  Light  & Power  Company  had  more  than  enough 
generation  resources  to  serve  its  ioad,  inciuding  growth,  for  many  years, 
and  MPS  needed  significant  additionai  capacity  to  reoiace  its  500  MW 
purchased  power  contract  that  ended  in  May  of  2005.^ 

538.  Later,  Aquiia  (now  known  as  GMO),  due  to  its  poor 
financiai  condition,  oniy  had  the  opportunity  to  be  a part  owner  of  latan  2 
because  it  had  acquired  St.  Joseph  Light  & Power  Company’s  ownership 
in  the  latan  station  in  the  2000  merger.^®® 

539.  Because  it  was  the  MPS  rate  district  that  needed 
additionai  capacity  to  serve  its  retaii  customers,  the  costs  of  South 
Harper  were  assigned  to  MPS.^®® 

540.  Ownership  rights  of  the  previous  stand-aione  companies 
and  the  effect  of  the  historicai  aiiocations  are  compeiiing  reasons  to 
continue  the  aiiocations  based  on  the  costs  of  the  assets  being  used  to 
serve  the  customers  absent  a fuii  proposai  to  have  singie  tariff  pricing  for 
the  company.^®® 

541 . Staffs  proposai  more  correctiy  matches  the  proper  ievei 
of  latan  2 costs  to  customers  who  originally  supported  the  latan  plant 
facility  and  who  need  replacement  of  the  base  load  purchased  power 
capacity  that  has  expired.  Without  this  amount  of  capacity,  L&P,  if  it  was 
a stand-alone  utility,  would  not  have  sufficient  capacity  to  meet  the 
energy  requirements  of  its  customers. ^®^  Because  MPS  will  also  need 
additional  base  load  capacity.  Staff  has  assigned  the  remainder  of 
GMO’s  share  of  latan  2 to  MPS. 

542.  GMO’s  methodology,  which  results  in  a similar  mix  of 
base/non-base  generation,  is  not  supported  by  the  load  requirements  of 
MPS  and  L&P.  L&P’s  winter  heating  load  is  of  nearly  the  same 
magnitude  as  its  summer  cooling  load,  signifying  a high  saturation  of 
electric  heating  whereas  MPS’s  load  showed  little  response  to  winter.  As 
a percentage  of  load,  L&P  has  more  industrial  load  than  MPS  and  MPS 


Ex.  GMO  210,  p.  95. 

Ex.  GMO  21 0,  p.  91 ; Ex.  GMO  233,  p.  4. 
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has  more  weather-sensitive  commerciai  ioad  than  L&P.  Aii  of  which 
means  L&P  can  more  efficientiy  use  additionai  baseioad  capacity  such 
as  latan  2 than  MPS.^®^  L&P  has  more  baseioad  energy  needs  than 
MPS  and,  therefore,  shouid  be  aiiocated  more  of  latan  2.  As  a result,  it 
is  appropriate  it  have  more  baseioad  generation  in  L&P’s  mix  than 
MPS’s. 

543.  Staffs  allocation  takes  into  account  not  only  the 
difference  in  capital  costs  assigned  to  MPS  and  L&P,  but  also  the  impact 
on  fuel  costs,  latan  2 is  expected  to  be  GMO’s  lowest  cost  generation 
unit.^®®  And,  it  is  expected  to  “provide  inexpensive  energy  for  at  least 
half  a century[.]”^®"^ 

544.  With  the  addition  of  latan  2,  GMO’s  more  expensive  to 
run  natural  gas-fired  units  will  be  used  less,  resulting  in  lowered  MPS 
fuel  costs.  While  L&P  will  reap  the  same  benefit,  the  beneficial  impact 
on  L&P’s  fuel  costs  will  be  less  since  power  from  latan  2 will  replace  low- 
cost  energy  L&P  has  been  getting  through  a 100  MW  purchased  power 
agreement  that  ends  in  May  of  201 1 . Further,  for  each  incremental  MW 
less  than  100  MW  of  latan  2 that  is  allocated  to  L&P  (the  capacity  of  the 
expiring  purchased  power  agreement),  L&P’s  fuel  costs  will  greatly 
increase  because,  in  each  hour,  the  low-cost  latan  2 energy  L&P  would 
have  gotten  will  be  replaced  by  energy  from  MPS’s  highest  operating 
cost  unit  that  is  running.  Therefore,  Staffs  recommendation  of  allocating 
more  MWs  to  L&P  results  in  the  lower  fuel  costs  for  L&P  than  MPS’s 
recommended  allocation.^®® 

545.  Counting  “fuel  savings  of  4 to  $5  million  a year  . . . over 
[a]  50-year  time  period,  . . . [equates  to]  over  a half  a billion  dollars  of 
savings  based  on  their  [L&P’s]  allocation.’’^®®  The  Commission  is 
persuaded  by  Staff  that  it  is  in  the  long-term  best  interest  of  the  L&P 
customers  to  take  a larger  share  of  the  allocation  of  latan  2 as  an  upfront 
cost,  thereby  avoiding  some  fuel  costs  and  some  capacity  charges  and 
giving  those  customers,  lower-cost  baseioad  generation  for  the  long- 
term. 

546.  Having  determined  that  L&P  customers  would  benefit  in 
the  long-run  from  Staff’s  proposed  allocation,  the  Commission  still 
cannot,  however,  ignore  the  immediate  effect  on  those  customer’s  rates. 
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It  is  undisputed  that  economic  conditions  are  tough  and  that  the  rate 
impact  of  adding  100  MW  to  L&P  customers  “wiii  not  be  easy  for  many  of 
its  customers.”^ 

547.  Staffs  proposai  wouid  increase  the  revenue  requirement 
for  the  L&P  service  area  by  approximateiy  $20  miiiion  above  GMO’s 
request.^®®  GMO  requested  a $22  miiiion  totai  increase  for  the  L&P  area 
after  considering  aii  of  the  other  cost  drivers  in  the  case.  Adding  another 
$20  miiiion  to  account  for  Staff’s  proposed  aiiocation  of  latan  2,  wiii  have 
too  much  of  an  adverse  impact  upon  GMO’s  customers  that  iive  in  the 
St.  Joseph  and  other  L&P  service  areas. 

548.  “Aii  additions  of  iarge  base  ioad  units  in  Missouri  initiaiiy 
have  resuited  in  a iarge  increase  on  the  utiiity's  revenue  requirement.  . . 

. The  initiai  inciusion  of  St.  Joseph  Light  & Power  Company's  investment 
and  costs  in  latan  1 in  its  revenue  requirement  caused  its  rates  to 
increase  by  over  26%.  When  Union  Eiectric  Company's  investment  and 
costs  in  the  Caiiaway  Nuciear  Piant  were  initiaiiy  inciuded  in  its  revenue 
requirement,  despite  having  a iarge  customer  base,  it  caused  Union 
Eiectric  Company's  rates  to  increase  by  45%.  Further,  when  KCPL's 
investment  and  costs  of  the  Woif  Creek  Nuciear  piant  was  first  inciuded 
in  KCPL's  revenue  requirement,  it  caused  KCPL's  rates  in  Missouri  to 
increase  by  21 .75%.  Despite  the  initiai  iarge  increase  in  rates  when 
these  base  ioad  units  were  first  inciuded  in  the  utiiities'  revenue 
requirements,  in  the  iong-term  they  have  resuited  in  iower  rates  for  the 
customers  of  these  utiiities  - iower  rates  which  those  customers  are  now 
enjoying. Those  customers  who  initiaiiy  paid  higher  rates  for 
generating  faciiities  stiii  being  used  to  serve  them — primariiy  latan  1 — 
should  get  the  benefit  of  the  now  relatively  lower  cost  of  those  units  to 
generate  electricity. 

549.  GMC  jointly  dispatches  its  generating  units  to  serve  load 
in  both  the  MPS  and  L&P,  and  has  stated  since  it  acquired  St.  Joseph 
Light  & Power  Company  it  has  a long-term  goal  of  having  a uniform  tariff, 
including  uniform  rates  throughout  its  service  territory.^^^ 

550.  GMC’s  retail  rates  for  MPS  and  L&P  not  only  differ 
significantly,  they  have  differed  significantly  for  many  years.  The 
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following  table  shows,  for  residential  customers,  a comparison  of 
residential  rates:^^^ 


Residential  rate 
((f/kWh) 

2009 

2008 

2007 

2006 

2005 

KCPL-  Kansas 

9.07 

8.43 

7.43 

6.92 

6.88 

KCPL-Missouri 

8.51 

8.14 

7.61 

6.90 

6.88 

MPS 

9.67 

9.10 

8.64 

8.08 

7.45 

L&P 

7.43 

7.03 

6.78 

6.31 

5.97 

Ameren  Missouri 

7.03 

6.53 

6.60 

6.60 

6.52 

Empire 

9.75 

9.19 

9.10 

8.35 

7.98 

Missouri  Average 

7.77 

7.27 

5.93 

6.96 

6.77 

USA  Average 

11.72 

11.52 

10.95 

10.62 

9.60 

As  this  table  shows,  current  MPS  residential  rates  exceed  the  average  of 
Missouri  residential  rates  of  rate  regulated  utilities  (9.67  d/kWh  vs.  7.77 
p/kWh)  and  current  L&P  residential  rates  are  below  the  average  of 
Missouri  residential  rates  of  rate  regulated  utilities  (7.43  p/kWh  vs.  7.77 
$/kWh). 

551 . GMO’s  proposal  would  have  the  effect  of  widening  the 
gap  between  MPS  and  L&P  rates;^^^  Staffs  proposal  would  not. 

552.  The  evidence  indicates  that  there  is  more  than  one 
allocation  scenario  for  allocating  latan  2 that  would  be  reasonable. In 
fact.  Staff  analyzed  five  different  scenarios  in  the  Cost  of  Service  Report. 
Emphasizing  different  factors  (such  as  rate  impact,  fuels  costs, 
’’ownership”  rights,  and  capacity  needs  of  each  area)  each  of  the 
5 Scenarios  may  be  reasonable. In  addition,  Ms.  Mantle  testified 
during  questioning  from  Commissioner  Davis,  that  some  other  allocation 
may  be  reasonable. 

553.  The  scenarios  examined  by  Staff  are: 

Scenario  1 : 1 53  MW  to  L&P  and  0 MW  to  MPS 
Scenario  2:  100  MW  to  L&P  and  53  MW  to  MPS 
Scenario  3:  53  MW  to  L&  P and  1 00  MW  to  MPS 


GMO  215,  p.  37. 
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Scenario  4:  41  MW  to  L&P  and  112  MW  to  MPS 
Scenario  5:  153  MW  to  MPS  and  0 MW  to  L&P.^^^ 

554.  The  effects  of  each  scenario  on  the  MPS  and  L&P  areas 


and  the  percentages  of  current  revenues  for  each  are  as  foiiows:^^^ 


MPS 

Scenario 

Capital 

Costs 

Change  in 
Fuei  Costs 

Total 

% of 

Current 
Revenue 

1 

$0 

$14,115,884 

$14,1 15,884 

2.6% 

2 

$18,645,319 

$10,532,214 

$29,177,533 

5.3% 

3 

$35,180,760 

$6,079,896 

$41,260,656 

7.5% 

4 

$39,401,433 

$4,764,849 

$44,166,282 

8.0% 

5 

$53,825,174 

$0 

$53,825,174 

9.8% 

L&P 

Scenario 

Capital 

Costs 

Change  in 
Fuei  Costs 

NPPD 

Capacity 

Payment 

Total 

% of  Curreni 
Revenue 

1 

$53,446,831 

$0 

$12,120,000 

$41,326,831 

31.4% 

2 

$34,933,389 

$3,583,635 

$12,120,000 

$26,397,024 

20.1% 

3 

$18,514,261 

$8,035,858 

$12,120,000 

$14,430,119 

11.0% 

4 

$14,322,353 

$9,350,953 

$12,120,000 

$11,553,306 

8.8% 

5 

$0 

$14, 115,8100 

$12,120,000 

$1,995,810 

1 .5% 

555.  Foiiowing  the  precedent  of  using  the  pre-2000  merger 
ownership  of  assets  as  a basis  for  assigning  and  aiiocating  costs  reiated 
to  generating  units  for  determining  rates  for  MPS  and  L&P,  Staff  has 
reiied  on  the  foiiowing  to  shape  its  recommendation  and  the  Commission 
aiso  reiies  on  these  factors  in  making  its  decision:  1)  It  was  St.  Joseph 
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Light  & Power  Company  that  had  an  ownership  interest  in  the  latan 
station  before  the  construction  of  latan  2;  2)  it  was  St.  Joseph  Light  & 
Power  Company  that  entered  into  a iong-term  purchased  power  contract 
with  NPPD  for  100  MW  of  baseioad  capacity  that  expires  in  May  2011, 
whiie  MPS  does  not  have  a simiiar  agreement  that  wiii  expire  as 
imminentiy^^®;  and  3)  the  effects  on  MPS’s  and  L&P’s  rates  of  different 
aiiocations  of  latan  2.^®° 

556.  Based  on  these  considerations,  the  precedent  of  iooking 
at  the  capacity  needs  of  each  district,  and  considering  aii  the  interests 
presented  both  iong-term  and  short-term,  the  Commission  finds  that 
Scenario  3 (53  MW  to  L&P  and  100  MW  to  MPS)  is  the  aiiocation  that  is 
just  and  reasonabie  and  in  the  pubiic  interest. 

557.  With  this  aiiocation,  both  L&P  and  MPS  wiii  receive 
some  of  the  latan  2 base  load  capacity.  In  addition,  although  a larger 
percentage  increase  in  rates  than  proposed  by  GMO,  L&P  customers  are 
currently  paying  lower  rates  and  they  will  benefit  long-term  from  the 
lower-cost  generation  far  into  the  future. 

Conclusions  of  Law  - Allocation  of  latan  2 Between  L&P  and 

MPS 

65.  Based  on  the  findings  above,  the  Commission  concludes 
that  Staffs  Scenario  3 (53  MW  to  L&P  and  100  MW  to  MPS)  is  the 
allocation  that  is  just  and  reasonable  and  in  the  public  interest. 

Decision  - Allocation  of  latan  2 Between  L&P  and  MPS 

The  Commission  concludes  that  it  should  balance  the  varied 
interests  of  GMO’s  MPS  and  L&P  district  customers.  In  analyzing  these 
interests,  GMO  (and  the  interested  interveners  including  the  City  of  St. 
Joseph)  and  Staff  have  each  presented  good  arguments  for  their 
allocations.  The  Commission  has  determined  that  allocating  latan  2 by 
assigning  53  MW  to  the  L&P  district  and  100  MW  to  the  MPS  district  is 
the  appropriate  allocation  is  just  and  reasonable  and  in  the  public 
interest. 


MPS  has  a 75  MW  purchased  power  agreement  with  NPPD,  but  it  does  not  expire  untii 
2014.  Ex.  GMO  11,  pp.  6-7;  Ex.  GMO  33,  p.  11,  Tim  M.  Rush,  Tr.  3880;  Mantle  Tr.  3867- 
68. 

Ex.  GMO  233,  p.  8. 
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IV.  Fuel  Adjustment  Clause 

Several  outstanding  issues  exist  with  regard  to  GMO’s  fuei 
adjustment  ciause  (“FAC”)  and  whether  it  shouid  continue  or  be 
modified.  The  Commission  determines  these  issues  as  set  out  beiow. 

A.  FAC  Rebasing 

Should  the  Company  be  required  to  rebase  its  fuel  and 
purchase  power  expenses,  net  of  off  system  sales,  in  excess  of 
such  amounts  built  into  base  rates? 

Findings  of  Fact  - FAC  Rebasinq 

558.  The  Company  did  not  propose  to  increase  base  rates  by 
rebasing  or  resetting  its  Base  Energy  Costs,  as  defined  in  its  Fuei  and 
Purchased  Power  Adjustment  Ciause  (“FAC”)  tariff  sheets.  These  base 
costs  are  the  core  energy  costs  to  which  are  appiied  (a)  variabie  fuei 
component  costs,  (b)  purchased  power  energy  charges,  (c)  emission 
aiiowance  costs,  (d)  adjustments  for  recovery  period  saies  variations, 
and  (e)  interest  on  deferred  eiectric  energy  costs."®^ 

559.  Staff  has  proposed  to  rebase  the  FAC  Base  Energy 
Cost.  The  effect  of  rebasing  is  to  increase  base  rates  equai  to  the 
normaiized  Based  Energy  Costs  for  fuei  and  purchased  power  costs, 
iess  off-system  saies  revenue  in  the  2009  test  year,  as  trued-up,  for  both 
the  MPS  and  the  L&P  Divisions.^®® 

560.  Based  on  the  true-up  information  as  of  December  31 , 
2010,  rebasing  the  FAC  using  Staffs  recommended  revenue 
requirements  has  the  effect  of  increasing  GMO’s  fuei  adjustment  ciause 
base  energy  cost  for  MPS  and  L&P  by  2.3%  and  30.1%,  respectiveiy. 
But  these  percentages  are  deceptive  because  the  FAC  charge  wouid 
aiso  be  iowered.^®®  Customers  are  aiready  paying  95%  of  the  charges 
pius  possibie  interest  accruais,  as  part  of  the  FAC. 

561 . GMO  stated  that  it  proposed  to  keep  the  current  base 
amounts  for  the  MPS  Division  ($0.02348/KWh  net  system  input)  and  the 
L&P  Division  ($0.01642/KWh  net  system  input)  in  order  to  keep  GMO’s 
overaii  rate  request  to  as  iow  an  amount  as  reasonabie,  yet  stiii  provide  a 
fair  return  to  the  Company.^®'*  And,  because  GMO  has  not  rebased 
these  Base  Energy  Costs  and  has,  thus,  not  adjusted  the  FAC  to  refiect 


See,  GMO  Tariff  Sheets  124-126.1 , Proposed  Tariff  Change  Scheduies. 
See  Ex.  GMO  21 0,  pp.  1 99-201 . 

Ex.  GMO  241 , pp.  8-9. 

Ex.  GMO  33,  p.  3;  Ex.  GMO  34,  p.  26. 
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such  rebasing,  GMO  has  agreed  to  forego  5%  of  the  increase  in  its 
future  fuei  and  purchased  power  expenses  under  the  current  FAC  that 
oniy  aiiows  it  to  recover  95%  of  its  prudentiy  incurred  costs. Under 
GMO’s  proposai  customers  may  be  subjected  to  paying  interest  charges 
which  can  occur  if  the  FAC  is  not  rebased. 

562.  The  Commission  agrees  with  Staff  that  customers  in 
each  generai  rate  case  shouid  be  assured  that  they  receive  the  correct 
price  signais  through  fixed  rates  as  soon  as  possibie.^®^  GMO’s  proposai 
does  not  send  the  correct  price  signai  to  the  customers. 

563.  The  Commission  wiii  adopt  Staff’s  recommendation  to 
match  the  base  energy  costs  in  the  FAC  to  the  base  energy  cost  in  the 
test  year  totai  revenue  requirement  used  for  setting  the  generai  rates 
because  doing  so  ensures  that  retaii  customers  get  the  correct  price 
signai  through  fixed  rates  for  the  utiiity’s  cost  to  serve  them  as  soon  as 
possibie.^®®  In  addition,  the  utiiity’s  retaii  customers  wiii  avoid  paying 
interest  on  fuei  and  purchased  power  costs  that  may  be  coiiected  iater 
through  its  fuei  adjustment  ciause.^®® 

564.  As  Staff  demonstrated  three  exampies  to  support 
rebasing  that  the  Commission  found  persuasive: 

Case  1 iiiustrates  that  if  the  Base  Energy  Cost  in  the 
FAC  is  equai  to  the  Base  Energy  Cost  in  the  test  year 
revenue  requirement,  the  utiiity  does  not  benefit  nor  is  it 
penaiized  as  a resuit  of  the  ievei  of  actuai  energy  costs. 

Case  2 iiiustrates  that  if  the  Base  Energy  Cost  in  the 
FAC  is  iess  than  the  Base  Energy  Cost  in  the  test  year 
revenue  requirement,  the  utiiity  is  expected  to  benefit 
and  customers  are  expected  to  be  penaiized  regardiess 
of  the  ievei  of  actuai  of  [sic]  energy  costs. 

Case  3 iiiustrated  that  if  the  Base  Energy  Cost  in  the 
FAC  is  greater  than  the  Base  Energy  Cost  in  the  test 
year  revenue  requirement,  the  utiiity  is  expected  to  be 
penaiized  and  customers  are  expected  to  benefit 
regardiess  of  the  ievei  of  actuai  energy  costs. 

These  three  cases  iiiustrate  the  importance  of 
setting  the  Base  Energy  Cost  in  the  FAC  correctiy,  i.e. 


Ex.  GMO  33,  pp.  3-4. 

Ex.  GMO  241 . 

Ex.  GMO  241 , p.  7. 

Ex.  GMO  241 , pp.  6-9;  Ex.  GMO  21 0,  pp.  1 99-201 . 
Ex.  GMO  241 , pp.  6-9;  Ex.  GMO  21 0,  pp.  1 99-201 . 
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equal  to  the  Base  Energy  Cost  in  the  test  year  true-up 

revenue  requirement.^®® 

565.  To  accompiish  the  purpose  of  a FAC — to  protect  utiiities 
and  their  customers  from  deiay  in  recognizing  changes  in  the  costs  of 
fuei  and  purchased  power — the  net  base  fuei  cost  in  GMO’s  fuei 
adjustment  ciause  shouid  match  with  the  base  energy  cost  in  the  test 
year  totai  revenue  requirement  used  for  setting  rates  in  this  case.  GMO’s 
Fuel  Adjustment  Clause  should  be  modified  to  require  the  base  energy  cost  in 
the  Fuel  Adjustment  Clause  equal  the  base  energy  cost  in  the  test  year  total 
revenue  requirement  used  for  setting  rates  in  the  rate  case. 

Conclusions  of  Law  - FAC  Rebasinq 

66.  No  provision  in  Section  386.266,  RSMo,  requires  the 
rebasing  of  Base  Energy  Costs  in  generai  rate  cases  subsequent  to  the 
proceeding  that  impiements  an  FAC  or  other  rate  adjustment 
mechanism. 

67.  The  Commission’s  fuei  adjustment  ciause  reguiations 
found  in  4 CSR  240-3.161  and  4 CSR  240-20.090  do  not  require  a 
rebasing  of  Base  Energy  Costs  in  an  FAC  when  a utiiity  fiies  a generai 
rate  case  that  requests  that  its  rate  adjustment  mechanism  be  continued. 

68.  There  is  no  provision  in  the  Company’s  fuei  adjustment 
ciause  tariffs  or  any  of  its  other  tariffs  that  requires  the  rebasing  of  its 
Base  Energy  Costs  when  it  fiies  a generai  rate  case. 

69.  The  Commission  conciudes,  however,  that  the  purpose 
of  a fuei  adjustment  ciause  is  to  protect  utiiities  and  their  customers  from 
deiay  in  recognizing  changes  in  the  costs  of  fuei  and  purchased  power. 

70.  To  accompiish  that  purpose  the  net  base  fuei  cost  in 
GMO’s  fuei  adjustment  ciause  shouid  match  with  the  base  energy  cost  in 
the  test  year  totai  revenue  requirement  used  for  setting  rates  in  this  case. 

Decision  - FAC  Rebasinq 

Even  though  not  required  by  the  FAC  iaws  to  rebase,  the 
Commission  determines  that  it  is  consistent  with  the  purpose  of  those 
iaws  and  in  the  pubiic  interest  to  rebase  the  FAC  Base  Energy  Cost.  To 
faii  to  do  so  sends  the  wrong  signai  to  the  customers  that  the  base  rate 
they  are  paying  inciudes  the  compiete  fuei  costs  and  subjects  those 
customers  to  the  potentiai  for  paying  interest  charges.  The  Commission 
determines  that  the  FAC  shaii  be  rebased. 


790 


Ex.  GMO  210,  pp.  200-201. 
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B.  FAC  Sharing  Mechanism 

Should  the  FAC  sharing  mechanism  be  changed  from  95/5 
to  75/25  as  proposed  by  Staff? 

Findings  of  Fact  - FAC  Sharing  Mechanism 

566.  GMO’s  FAC  was  established  and  approved  in  the  final 
rate  case  of  its  predecessor  Aquila,  where  the  Commission  set  forth  the 
current  sharing  mechanism  at  a 95%  to  5%  ratio.  In  that  decision  the 
Commission  found  that  allowing  Aquila  to  pass  95%  of  its  prudently 
incurred  fuel  and  purchased  power  costs,  above  those  included  in  its 
base  rates,  through  an  FAC  is  appropriate.  The  Commission  stated  that 
with  the  95%  pass-through  Aquila  would  be  protected  from  extreme 
fluctuations  in  fuel  and  purchased  power  costs,  yet  retain  an  incentive  to 
take  all  reasonable  actions  to  keep  its  fuel  and  purchased  power  costs 
as  low  as  possible,  and  still  have  an  opportunity  to  earn  a fair  return  on 
its  investment.  It  concluded  that  a 95%  pass-through  would  not  violate 
Section  386.226.4(1)  because  it  would  still  afford  Aquila  a sufficient 
opportunity  to  earn  a fair  return  on  equity.^®^ 

567.  Since  the  FAC  was  established,  Aquila/GMO  have  made 
six  Cost  Adjustment  Factor  (CAE)  filings  which,  in  total,  the  parties 
agreed  resulted  in  the  under-collection  of  $121  million  over  a 3-year 
period. Of  this  amount,  approximately  $6  million  was  absorbed  by  the 
Company  pursuant  to  the  95/5  sharing  mechanism.^®® 

568.  In  this  case.  Staff  recommends  that  the  sharing 
mechanism  be  modified  to  a 75%  to  25%  ratio  whereby  GMO  would  only 
be  permitted  to  pass  75%  of  its  prudently  incurred  fuel  costs  above  those 
fuel  costs  included  in  base  rates  to  customers.  The  remaining  25% 
would  be  borne  by  GMO  itself.  Interveners  AARP  and  Consumers 
Council  recommend  a 70/30  sharing  mechanism. 

569.  Staff  “found  no  evidence  of  imprudent  decisions  by  the 
Company’s  management  related  to  procurement  of  fuel  for  generation, 
purchased  power  and  off-system  sales. At  the  evidentiary  hearing. 
Staffs  witness  John  Rogers  confirmed  that  this  was  Staffs  finding.^®® 


See,  In  re  Aquila,  Inc.,  Report  and  Order,  File  No.  ER-2007-0004  (May  17,  2007)  at  54- 
55. 

Ex.  GMO  210,  pp.  196-97. 

Id.  at  197. 

Ex.  GMO  210,  p.  193. 

Tr.  4476-77. 
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570.  The  Staff  Report  and  Mr.  Rogers  stated  that  prior  to  the 
inception  of  the  Company’s  FAC,  Aquiia/GMO  had  under-coiiected  $116 
miiiion  during  2004-06  “for  which  GMO’s  customers  were  responsibie  for 
paying  $0.’’^  ® Mr.  Rogers  stated  on  cross-examination  that  those  iosses 
contributed  to  Aquiia’s  financiai  probiems  at  the  time.^®^ 

571 . GMO  summarized  the  sharing  mechanisms  appiicabie  to 
fuei  adjustment  ciauses  and  off-system  saies  margin  in  eieven  other 
Midwestern  states.^®®  Based  on  that  exhibit,  other  companies  in  the 
Midwest  do  not  operate  under  a 95/5  sharing  mechanism  iike  GMO  and 
other  Missouri  companies.^®® 

572.  GMO  Witness  Gary  M.  Rygh,  a Managing  Director  of 
Barciays  Capitai  Inc.,  testified  that  there  wouid  be  potentiai  adverse 
effects  of  aitering  the  95/5  sharing  mechanism  to  a 75/25  ratio.  He  was 
generaiiy  famiiiar  with  fuei  adjustment  ciauses  being  utiiized  by 
integrated  eiectric  utiiities  in  the  United  States,  most  of  which  do  not 
have  a sharing  mechanism.®®® 

573.  The  Commission  finds  Mr.  Rygh’s  background  and 
experience  reievant  to  this  issue,  and  finds  that  his  opinions  are 
authoritative  and  credibie. 

574.  Given  that  there  is  no  evidence  in  the  record  that  GMO 
has  not  competentiy  managed  its  fuei  operating  expense,  the  investment 
community  wouid  take  a negative  view  of  the  proposais  before  the 
Commission  to  change  the  95/5  sharing  mechanism  to  75/25  or  70/30.®®^ 

575.  Given  the  iack  of  findings  of  imprudence  by  GMO  in  its 
fuei  procurement  practices,  there  is  no  basis  for  changing  the  existing 
FAC  and  past-through  mechanism  so  that  GMO  is  not  abie  to  pass 
through  to  its  customers  95%  of  its  prudentiy  incurred  fuei  and  reiated 
costs. 

576.  Since  the  Company’s  acquisition  by  Great  Piains  Energy 
Inc.,  it  has  achieved  an  improved  financiai  outiook  with  investment  grade 
credit  ratings.®®®  At  this  time  there  is  no  basis  for  changing  the  95/5 
sharing  mechanism,  which  wouid  otherwise  bring  uncertainty  to  the 


Ex.  GMO  241,  p.  17. 

Tr.  4486. 

Ex.  GMO  51. 

Ex.  GMO  51 ; and  Tr.  4448-51 . 

Ex.  GMO  37. 

Ex.  GMO  37  pp.  11  and  14. 

Ex.  GMO  210,  pp.  18-19  and  App.  2,  Alt.  E (noting  BBB  credit  rating). 
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minds  of  investors  and  raise  unnecessary  questions  for  a company  with 
a good  operating  record.®®^ 

Conclusions  of  Law  - FAC  Sharing  Mechanism 

71.  Section  386.266,  RSMo,  estabiished  the  poiicy  for 
Missouri  that  cost  recovery  for  prudentiy  incurred  fuei  expenses  shouid 
occur  through  the  use  of  “periodic”  or  “interim”  adjustments  to  rates. 

Decision  - FAC  Sharing  Mechanism 

The  Commission  determines  that  there  is  no  reason  to  change 
the  current  FAC  sharing  mechanism.  GMO  shaii  maintain  the  95%/5% 
sharing  mechanism  whereby  it  passes  95%  of  its  fuei  costs  to  customers 
through  the  FAC  and  5%  of  those  costs  are  borne  by  the  Company  itseif. 

C.  FAC  Other  Issues 

Findings  of  Fact  - FAC  Other  Issues 

Crossroads  Generating  Station  Factor 

577.  If  the  Commission  accepts  Staffs  position  on  fuei  costs 
in  the  Crossroads  issue,  Staff  recommends  the  Commission  authorize 
and  require  modification  of  GMO’s  fuei  adjustment  ciause  to  inciude  a 
new  factor  that  wouid  exciude  an  increment  of  GMO’s  fuei  costs  for  its 
Crossroads  generating  station  from  Fuei  and  Purchased  Power 
Adjustments  (GMO  FAC  “FPAs”).  Consistent  with  its  position  that 
GMO’s  ratepayers  shouid  pay  costs  based  on  two  105  megawatt 
combustion  turbines  buiit  in  2005  and  iocated  at  the  South  Harper  site, 
GMO’s  fuei  ciause  shouid  be  modified  so  that  its  customers  do  not  bear 
the  incrementai  costs  associated  with  higher  gas  prices  and  transmission 
costs  of  the  Crossroads  Energy  Center  which  is  iocated  near  Ciarksdaie, 
Mississippi. 

578.  Staff  proposes  the  “CPG”  factor  be  $740,071  annuaiiy; 
$370,035  for  each  six-month  accumuiation  period.  Staff  proposes  this 
factor  consistent  with  its  position  fuei  costs  for  Crossroads  are  higher 
than  they  wouid  be  had  GMO  buiit  two  additionai  105MW  combustion 
turbines  at  South  Harper  in  2005.®°'* 

579.  The  Commission  has  not  accepted  Staffs  position 
reiating  to  the  two  additionai  turbines  at  South  Harper. 


Ex.  GMO  37,  pp.  11-16. 

Ex.  GMO  211,  p.  34,  Sch.  JAR-2-14;  Ex.  GMO  241,  Sch.  JAR-2-14  Revised. 
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Forecasted  Retail  Net  System  Input  Definition 

580.  Staff  recommends  the  Commission  authorize  and 
require  modification  of  GMO’s  FAC  so  that  the  factor  RNSI  (forecasted 
retaii  net  system  input)  in  GMO’s  FAC  use  be  redefined  to  ciarify  that  it  is 
based  on  net  system  input  at  the  generator.^°^ 

581 . This  change  shouid  have  no  substantive  effect. 

582.  GMO  does  not  oppose  this  ciarification. 

583.  The  FAC  shouid  be  ciarified  as  proposed. 

Only  Sales  to  Missouri  Municipalities  Excluded  From  OSS 

Revenues 

584.  Staff  recommends  the  Commission  authorize  and 

require  modification  of  GMO’s  FAC  to  ciarify  that  oniy  saies  to  Missouri 
municipaiities  are  exciuded  from  off-system  saies  revenues  (GMO  FAC 
factor  “OSSR”).®°® 

585.  This  change  shouid  have  no  substantive  effect. 

586.  GMO  does  not  oppose  this  ciarification. 

587.  The  FAC  shouid  be  ciarified  as  proposed. 

Additional  Clarifications 

588.  Staff  recommends  the  Commission  authorize  and 

require  certain  other  modifications  to  GMO’s  FAC  tariff  sheets  to  ciarify 
and  improve  them  as  shown  in  the  exampie  tariff  sheets  attached  to 
Staffs  Rate  Design  and  Ciass  Cost-of-Service  Report,  as  revised  in 
scheduies  attached  to  the  surrebuttai  testimony  of  Staff  witness  John  A. 
Rogers.®®^ 

589.  GMO  agrees  to  these  modifications  to  the  extent  that 
Staffs  proposed  changes  match  changes  proposed  by  GMO  witness  Tim 
Rush.®“ 

590.  The  FAC  shouid  be  ciarified  as  proposed. 

Transmission  Expenses 

591.  The  Company  had  requested  in  its  initiai  fiiing  that  aii 
transmission  costs  be  inciuded  in  the  FAC  tariff  or,  in  the  aiternative,  that 


Ex.  GMO  211 , p.  33,  Sch.  JAR-2-1 6. 

Ex.  GMO  21 1 , p.  34,  Sch.  JAR-2-1 5;  Ex.  GMO  241 , Sch.  JAR-2-1 5 Revised. 

Ex.  GMO  211,  Schs.  JAR-1  and  JAR-2;  Ex.  GMO  241,  Schs.  JAR-1 -10  Revised,  JAR-2- 
14  Revised  and  JAR-2-15  Revised 
Ex.  GMO  2,  Sch.  TMR2010-3. 
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a transmission  tracker  be  estabiished  to  ensure  the  appropriate  recovery 
of  transmission  costs. 

592.  Staff  opposes  GMO’s  proposed  modification  to  inciude 
transmission  expenses  and,  in  addition,  proposes  GMO’s  fuei  adjustment 
ciause  be  modified  to  remove  from  the  definition  of  Purchased  Power 
Cost  in  the  ciause  two  FERC  accounts — FERC  account  numbers  565 
and  575.®°® 

593.  The  issue  of  a transmission  tracker  was  settied  in  the 
Non-Unanimous  Stipuiation  and  Agreement  as  to  Misceiianeous  Issues, 
filed  on  February  3,  2011  (“Miscellaneous  Issues  Stipulation”).  In  the 
section  related  to  Transmission  Expense  and  Revenue  Tracker,  the 
stipulation  provides:  “The  Signatories  agree  that  a tracker  for  changes  in 
certain  transmission-related  expenses  should  not  be  implemented  in  this 
case.”°^° 

594.  The  Company  opposes  the  Staffs  proposed  exclusion  of 
expenses  currently  included  in  the  FAC  tariffs,  including  the  transmission 
expenses  that  are  now  in  the  FAC. 

595.  The  only  transmission  costs  currently  included  in  the 
FAC  are  those  costs  attributable  to  off-system  sales.®”  These  costs  are 
essential  to  determine  overall  off-system  sales  cost  and  margins.  The 
transmission  costs  associated  with  off-system  sales  are  variable  costs 
and  are  only  incurred  when  off-system  sales  are  made. 

596.  The  FACs  utilized  by  both  The  Empire  District  Electric 
Company  and  Ameren-Missouri  contain  similar  transmission  cost 
recovery  language  as  does  GMO’s  proposed  tariff. 

597.  GMO’s  proposal  to  include  all  transmission  expenses  in 
its  fuel  adjustment  clause  is  based  on  its  faulty  interpretation  that 
“transportation”  costs  as  used  in  4 CSR  240-20.090(1  )(B)  and  therefore. 
Section  386.266.1,  RSMo.  Supp.  2010,  includes  transmission  costs. ®^® 
GMO  witness  Tim  Rush  even  draws  a distinction  between 
“transportation”  and  “transmission”  costs  in  his  direct  testimony  when  he 
says,  “The  increasing  prices  for  natural  gas,  coal,  coal  transportation  and 
transmission  costs  are  not  costs  that  can  be  controlled  by  the  Company, 
nor  are  they  costs  that  can  be  absorbed  by  reducing  other  costs. ”®^® 


Ex.  GMO  211,  Sch.  JAR-2-15;  Ex.  GMO  241,  Sch.  JAR-2-15  Revised. 
See,  Miscellaneous  Issues  Stipulation  at  8. 

Ex.  GMO  32,  p.  19. 

Ex.  GMO  35,  p.  2. 

Ex.  GMO  32,  p.  6.  (Emphasis  added.) 
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598.  There  was  no  evidence  that  transmission  expenses  vary 
in  a direct  reiationship  with  fuei  or  purchased  power. 

599.  GMO’s  originai  proposai  to  inciude  aii  transmission  costs 
in  its  FAC  tariff  is  rejected. 

600.  Staffs  position  that  the  transmission  costs  necessary  to 
make  off-system  saies  shouid  somehow  be  exciuded  from  the  FAC  is 
rejected.  However,  the  Commission  has  previousiy  found  in  this  order 
that  it  is  not  just  and  reasonabie  for  customers  to  pay  for  the 
transmission  expenses  from  the  Crossroads  faciiity.  Because  no 
transmission  expenses  from  the  Crossroads  faciiity  wiii  be  inciuded  in 
rates,  those  expenses  shaii  aiso  not  be  aiiowed  through  the  FAC  . 

Conclusions  of  Law  - FAC  Other  Issues 

p-j 4 OH  c 

72.  Both  Empire  and  Ameren  have  tariffs  which  inciude 
the  same  transmission  costs  that  Staff  is  now  recommending  be 
removed  from  the  GMO  FAC  tariffs. 

73.  Section  386.266.1  states: 

Subject  to  the  requirements  of  this  section,  any  eiectricai 
corporation  may  make  an  appiication  to  the  commission 
to  approve  rate  scheduies  authorizing  an  interim  energy 
charge,  or  periodic  rate  adjustments  outside  of  generai 
rate  proceedings  to  refiect  increases  and  decreases  in 
its  prudentiy  incurred  fuei  and  purchased-power  costs, 
inciuding  transportation.  The  commission  may,  in 
accordance  with  existing  iaw,  inciude  in  such  rate 
scheduies  features  designed  to  provide  the  eiectricai 
corporation  with  incentives  to  improve  the  efficiency  and 
cost-effectiveness  of  its  fuei  and  purchased-power 
procurement  activities.®^® 

74.  The  statutes  at  Section  386.520.1  make  a distinction 
between  transmission  and  transportation.  That  subsection  states  in  part: 

...  In  case  the  order  or  decision  of  the  commission  is 
stayed  or  suspended,  the  order  or  judgment  of  the  court 
shaii  not  become  effective  untii  a suspending  bond  shaii 


The  Empire  District  Eiectric  Company,  P.S.C.  Mo.  No.  5 Sec.  4,  7th  Revised  Sheet  No. 
17. 

Ameren-Missouri,  MO.P.S.C.  SCHEDULE  NO.  5,  1st  Revised  SHEET  NO.  98.1.  (Under 
the  Ameren  tariff,  the  reference  to  transmission  costs  is  found  in  the  description  of  Account 
565,  which  is  the  FERC  account  containing  transmission  costs.) 

Emphasis  added. 
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first  have  been  executed  and  filed  with,  and  approved 
by,  the  circuit  court,  payable  to  the  state  of  Missouri,  and 
sufficient  in  amount  and  security  to  secure  the  prompt 
payment,  by  the  party  petitioning  for  the  review,  of  all 
damages  caused  by  the  delay  in  the  enforcement  of  the 
order  or  decision  of  the  commission,  and  of  all  moneys 
which  any  person  or  corporation  may  be  compelled  to 
pay,  pending  the  review  proceedings,  for 
transportation,  transmission,  product,  commodity  or 
service  in  excess  of  the  charges  fixed  by  the  order  or 
decision  of  the  commission,  in  case  such  order  or 
decision  is  sustained. 

75.  Commission  rule  4 CSR  240-20.090(1  )(B)  states  in  part: 
(B)  Fuel  and  purchased  power  costs  means  prudently 
incurred  and  used  fuel  and  purchased  power  costs, 
inciuding  transportation  costs.  Prudently  incurred 
costs  do  not  include  any  increased  costs  resulting  from 
negligent  or  wrongful  acts  or  omissions  by  the  utility.  If 
not  inconsistent  with  a commission  approved  incentive 
plan,  fuel  and  purchased  power  costs  also  include 
prudently  incurred  actual  costs  of  net  cash  payments  or 
receipts  associated  with  hedging  instruments  tied  to 
specific  volumes  of  fuel  and  associated  transportation 
costs. 

1.  If  off-system  sales  revenues  are  not 

reflected  in  the  rate  adjustment  mechanism  (RAM),  fuel 
and  purchased  power  costs  only  reflect  the  prudently 
incurred  fuel  and  purchased  power  costs  necessary  to 
serve  the  electric  utility’s  Missouri  retail  customers. 

2.  If  off-system  sales  revenues  are  reflected  in 
the  RAM,  fuel  and  purchased  power  costs  reflect  both: 

A.  The  prudently  incurred  fuel  and 

purchased  power  costs  necessary  to  serve  the 
electric  utility’s  Missouri  retail  customers;  and 

B.  The  prudently  incurred  fuel  and 

purchased  power  costs  associated  with  the 

electric  utility’s  off-system  sales; 
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(C)  Fuel  adjustment  clause  (FAC)  means  a mechanism 
established  in  a general  rate  proceeding  that  allows 
periodic  rate  adjustments,  outside  a general  rate 
proceeding,  to  reflect  increases  and  decreases  in  an 
electric  utility’s  prudently  incurred  fuel  and  purchased 
power  costs.  The  FAC  may  or  may  not  include  off- 
system  sales  revenues  and  associated  costs.  The 
commission  shall  determine  whether  or  not  to  reflect  off- 
system  sales  revenues  and  associated  costs  in  a FAC  in 
the  general  rate  proceeding  that  establishes,  continues 
or  modifies  the  FAC;®^® 

76.  The  Commission  concludes  that  all  transmission  costs 
should  not  be  included  in  GMO’s  adjustment  clause  because  they  are 
not  included  in  section  386.266,  RSMo.  Supp.  2010,  as  a type  of  cost  to 
be  recovered  through  a fuel  adjustment  clause,  they  are  inconsistent  with 
the  definitions  of  fuel  and  purchased  power  cost  in  4 CSR  240- 
20.090(1  )(B),  and  elsewhere,  and  they  do  not  vary  in  a direct  relationship 
with  fuel  or  purchased  power.  With  regard  to  the  transmission  costs 
specifically  related  to  OSS,  however,  those  costs  shall  be  allowed  to  the 
extent  that  they  do  not  include  transmission  costs  from  the  Crossroads 
facility. 

Decision  - FAC  Other  Issues 

The  Commission  did  not  find  in  favor  of  Staffs  prudence 
disallowance  and  imputed  costs  for  two  additional  turbines  at  South 
Harper.  Therefore,  the  Commission  will  not  add  the  Crossroads 
Generating  Station  Factor  in  the  FAC. 

GMO’s  FAC  shall  be  modified  so  that  the  factor  RNSI 
(forecasted  retail  net  system  input)  is  redefined  to  clarify  that  it  is  based 
on  net  system  input  at  the  generator  as  set  out  in  Exhibit  GMO  21 1 , Staff 
Rate  Design  and  Class  Cost-of-Service  Report,  at  page  33,  Schedule 
JAR-2-16. 

GMO’s  FAC  shall  be  modified  to  clarify  that  only  sales  to 
Missouri  municipalities  are  excluded  from  off-system  sales  revenues 
(GMO  FAC  factor  “OSSR”)  as  set  out  in  Exhibit  GMO  241 , Surrebuttal 
Testimony  of  John  Rogers,  Schedule  JAR-2-15  Revised. 

GMO’s  FAC  tariff  sheets  shall  be  modified  to  clarify  and  improve 
them  as  shown  in  the  example  tariff  sheets  attached  to  Staffs  Rate 
Design  and  Class  Cost-of-Service  Report,  as  revised  in  schedules 
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attached  to  the  Surrebuttal  Testimony  of  John  A.  Rogers  to  the  extent 
that  Staffs  proposed  changes  match  changes  proposed  by  GMO  in  the 
Direct  Testimony  of  Tim  M.  Rush. 

The  Commission  determines  that  transmission  costs  for  OSS  are 
appropriateiy  inciuded  in  the  FAC  under  the  Commission’s  ruie  4 CSR 
20.090(1  )(B).  Aii  other  transmission  costs  are  not  appropriate  and  shaii 
not  be  inciuded.  In  addition,  because  the  Commission  has  determined 
that  transmission  costs  from  the  Crossroads  faciiity  shaii  not  be  borne  by 
the  ratepayers,  those  costs  shaii  aiso  be  exciuded  from  the  FAC 
mechanism.  Staff’s  position  that  the  transmission  costs  necessary  to 
make  off-system  saies  shouid  be  exciuded  is  rejected. 

THE  COMMISSION  ORDERS  THAT: 

1.  The  seven  Nonunanimous  Stipuiations  and  Agreements 
referenced  in  this  Report  and  Order  are  approved,  and  the  signatories 
thereto  are  ordered  to  compiy  with  those  Nonunanimous  Stipuiations  and 
Agreements.  The  agreements  and  dates  fiied  are: 


Non  Unanimous  Stipulation  and  Agreement 
Regarding  Depreciation  and  Accumulated 
Additional  Amortization 

February  2,  201 1 

Non-unanimous  Stipulation  and  Agreement  as  to 
Outdoor  Lighting  Issues 

February  3,  201 1 

Non-unanimous  Stipulation  and  Agreement  as  to 
Miscellaneous  Issues 

February  3,  201 1 

Non-unanimous  Stipulation  and  Agreement  as  to 
Class  Cost  of  Service  / Rate  Design 

February  17,  201 1 

Non-unanimous  Stipulation  and  Agreement  as  to 
MGE  Rate  Design  Issue 

February  17,  201 1 

Non-unanimous  Stipulation  and  Agreement 
Regarding  Pensions  and  Other  Post-employment 
Benefits 

March  23,  201 1 

Non-unanimous  Stipulation  and  Agreement  as  to 
latan  Common  Costs 

March  23,  201 1 

KCP&L  GREATER  MISSOURI  OPERATIONS 


542 


20  Mo.  P.S.C.  3d 


2.  The  proposed  tariff  sheets  filed  by  KCP&L  Greater 

Missouri  Operations  Company  on  June  4,  2010,  Tariff  No. 

JE-201 0-0693,  are  rejected. 

3.  KCP&L  Greater  Missouri  Operations  Company  shall  file 
tariffs  that  comport  with  this  Report  and  Order  no  later  than  May  12, 
2011. 

4.  The  Staff  of  the  Commission  shall  file  a recommendation 
regarding  the  tariffs  ordered  in  paragraph  [3]  no  later  than  May  16,  2011. 
Any  party  that  wishes  to  object  to  the  tariffs  ordered  in  paragraph  [3] 
shall  do  so  no  later  than  May  1 6,  201 1 . 

5.  Staffs  March  18,  201 1 objection  to  Kansas  City  Power  & 
Light’s  late-filed  exhibit  is  overruled,  and  the  exhibit  is  admitted  into 
evidence  as  KCP&L  Exhibit  127. 

6.  The  late-filed  exhibit  filed  on  March  2,  2011  by  Kansas 
City  Power  & Light  is  admitted  into  evidence  as  KCP&L  Exhibit  128. 

7.  Kansas  City  Power  & Light  Company  and  KCP&L 
Greater  Missouri  Operations  Company’s  Motion  to  Late-File  Exhibit  filed 
on  March  3,  201 1 is  granted;  Exhibit  GMO  49  is  admitted  into  evidence. 

8.  The  Staff  of  the  Missouri  Public  Service  Commission’s 
amended  motion  to  file  late  Exhibit  GMO  265  filed  on  March  29,  2011  is 
granted;  Exhibit  GMO  265  is  admitted  into  evidence. 

9.  All  pending  motions  and  other  requests  for  relief  not 
granted  are  denied. 

10.  This  Report  and  Order  shall  become  effective  on  May 
14,  2011. 

Gunn,  Chm.,  Clayton,  Davis, 

Jarrett,  and  Kenney,  CC.,  concur 
and  certify  compliance  with  the 
provisions  of  Section  536.080,  RSMo. 

Dated  at  Jefferson  City,  Missouri, 
on  this  4*'^  day  of  May,  201 1 . 

'NOTE:  This  case  was  appealed  to  the  Missouri  Court  of  Appeals  (WD)  and  affirmed.  See 
408  SW  3d  153.  (Mo.  App.  W.D.  2013) 

'NOTE:  See  pages  111,  142,  186  and  534  for  other  orders  in  this  case. 
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In  the  Matter  of  the  First  Prudence  Review  of  Costs  Subject  to  the 
Commission-Approved  Fuel  Adjustment  Clause  of  Union  Electric 
Company,  d/b/a  Ameren  Missouri 

Case  No.  EO-20 10-0255 
Decided  May  26,  2011 

Rates  §101.  The  Commission  approved  a stipuiation  and  agreement  to  clarify  the  amount 
of  interest  owed  by  the  utility  pursuant  to  the  decision  announced  in  the  report  and  order. 

ORDER  APPROVING  STIPULATION  AND  AGREEMENT  TO  CLARIFY 
THE  COMMISSION’S  REPORT  AND  ORDER 


On  April  27,  2011,  the  Commission  issued  a Report  and  Order 
that  required  Union  Electric  Company,  d/b/a  Ameren  Missouri  to  refund 
$17,169,838  to  its  ratepayers  by  an  adjustment  to  its  FAC  charge  to 
correct  an  over  collection  of  revenues  for  the  period  of  March  1 , 2009,  to 
September  30,  2009.  By  its  terms,  that  report  and  order  became  effective 
on  May  7,  2011.  Ameren  Missouri  filed  a timely  application  for  rehearing 
that  the  Commission  will  address  in  a separate  order.  This  order  will 
address  a motion  for  clarification  that  Staff  filed  on  May  5,  as  well  as  a 
stipulation  and  agreement  filed  by  Staff  and  Ameren  Missouri  on  May  6. 

The  motion  for  clarification  and  the  stipulation  and  agreement 
relate  to  the  question  of  how  interest  is  to  be  calculated  on  the  amount 
the  Commission  has  ordered  Ameren  Missouri  to  refund  to  its 
ratepayers.  Staffs  motion  for  clarification  raises  the  question  of  the 
amount  of  interest  included  in  the  specific  refund  amount  established  in 
the  report  and  order.  The  stipulation  and  agreement  answers  that 
question  to  the  satisfaction  of  both  Staff  and  Ameren  Missouri  by  stating 
that  the  $17,169,838  refund  ordered  by  the  Commission  includes  interest 
at  Ameren  Missouri’s  short-term  borrowing  rate  through  September  30, 
2009,  which  is  the  end  of  the  review  period.  Staff  and  Ameren  Missouri 
also  agree  that  interest  has  continued  to  accrue  at  Ameren  Missouri’s 
short-term  borrowing  rate  after  September  30,  2009,  and  will  continue  to 
accrue  until  Ameren  Missouri  refunds  the  money  to  its  ratepayers. 

The  stipulation  and  agreement  filed  by  Staff  and  Ameren 
Missouri  is  non-unanimous  in  that  the  Office  of  the  Public  Counsel  did 
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not  sign.^  However,  Commission  ruie  4 CSR  240-2.115(2)  provides  that 
the  Commission  may  treat  a non-unanimous  stipuiation  and  agreement 
as  unanimous  if  no  party  objects  within  seven  days.  No  party  has 
objected  to  the  non-unanimous  stipuiation  and  agreement  and  the 
Commission  wiii  treat  it  as  unanimous. 

After  reviewing  the  stipuiation  and  agreement,  the  Commission 
finds  that  it  appropriateiy  ciarifies  the  Commission’s  report  and  order  by 
estabiishing  that  the  ordered  refund  amount  inciudes  interest  oniy 
through  the  end  of  the  review  period  on  September  30,  2009,  not  through 
May  2010,  as  had  been  erroneousiy  indicated  by  Staff  during  the 
hearing.  The  effect  of  the  stipuiation  is  to  increase  the  amount  of  interest 
Ameren  Missouri  wiii  have  to  pay  in  addition  to  the  specific  refund 
amount  ordered  in  the  Commission’s  report  and  order. 

THE  COMMISSION  ORDERS  THAT: 

1 . The  stipuiation  and  agreement  fiied  by  Staff  and  Union  Eiectric 
Company  d/b/a  Ameren  Missouri  is  approved  as  a ciarification  of  the 
Commission’s  report  and  order  issued  on  Aprii  27,  201 1 . 

2.  This  order  shaii  become  effective  immediateiy  upon  issuance. 

Gunn,  Chm.,  Ciayton,  and  Kenney,  CC.,  concur; 

Jarrett  and  Davis,  CC.,  dissent. 

Woodruff,  Chief  Reguiatory  Law  Judge 

'NOTE:  The  Stipulation  and  Agreement  in  this  case  has  not  been  published.  If  needed, 
this  document  is  available  in  the  official  case  files  of  the  Public  Service  Commission. 
'NOTE:  See  page  342  for  another  order  in  this  case. 


The  Stipulation  and  Agreement  represents  that  Counsel  for  the  Office  of  the  Public 
Counsel  has  indicated  that  Public  Counsel  does  not  oppose  the  agreement. 
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In  the  Matter  of  the  Application  of  KCP&L  Greater  Missouri 
Operations  Company  for  Approval  to  Make  Certain  Changes  in  its 
Charges  for  Electric  Service 

File  No.  ER-201 0-0356 
Issue  Date:  May  27,  2011 

Rates  §3.  The  Commission  may  phase  in  a rate  increase  that  is  primariiy  due  to  an 
unusuaiiy  iarge  increase  in  the  utiiity’s  rate  based.  Because  the  rate  base  increased  more 
than  100%  as  a result  of  this  rate  case,  there  is  an  unusually  large  increase  in  rate  base. 


ORDER  OF  CLARIFICATION  AND  MODIFICATION 


On  May  4,  201 1 , the  Commission  issued  its  Report  and  Order. 
Timeiy  appiications  for  rehearing  were  fiied  by  KCP&L  Greater  Missouri 
Operations  Company  (GMO),  Ag  Processing  Inc.,  a cooperative,  the 
Office  of  the  Pubiic  Counsei,  and  Dogwood  Energy,  LLC.  Aher  receiving 
additionai  responses  and  arguments,  the  Commission  heid  a brief  on- 
the-record  question  and  answer  session  on  May  26,  201 1 , in  order  to 
better  understand  the  requests  for  rehearing  and  ciarification  regarding 
the  latan  aiiocation  issue. 

Section  386.500.1,  RSMo  Cum.  Supp.  2010,  states  that  the 
Commission  shaii  grant  an  appiication  for  rehearing  if  “in  its  judgment 
sufficient  reason  therefor  be  made  to  appear.”  With  the  exception  of  the 
portions  of  the  appiications  for  rehearing  addressed  beiow,  those 
appiications  mereiy  restate  positions  and  arguments  the  Commission 
has  previousiy  rejected  in  its  Report  and  Order.  Except  as  set  out  beiow, 
in  the  judgment  of  the  Commission,  the  parties  have  not  shown  sufficient 
reason  to  rehear  the  Report  and  Order  and  the  Commission  denies  the 
appiications  for  rehearing. 

With  regard  to  the  requests  for  ciarification,  the  Commission  aiso 
finds  no  sufficient  reason  to  ciarify  the  Report  and  Order  except  as  set 
out  beiow. 

Stipulation  and  Agreement 

GMO  and  Staff  fiied  a Second  Nonunanimous  Stipuiation  and 
Agreement  Regarding  Pensions  and  Other  Post-Empioyment  Benefits  on 
May  13,  2011.  The  agreement  was  intended  to  revise  the  previousiy 
approved  agreement  settiing  these  issues  in  accordance  with  the 
aiiocation  of  latan  2 to  the  MPS  and  L&P  service  areas.  No  objections  to 
the  stipuiation  and  agreement  were  received.  Under  4 CSR  240-2.115  if 
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no  party  objects  to  an  agreement  and  no  hearing  is  requested,  then  it  is 
deemed  to  be  a unanimous  agreement.  The  Commission  has  reviewed 
the  agreement  and  finds  it  just  and  reasonabie.  Therefore  the  agreement 
is  approved. 

Correction 

On  May  13,  2011,  Ag  Processing  and  the  Sedaiia  Industriai 
Energy  Users"  Association  (SIEUA)  fiied  a motion  for  ciarification.  The 
motion  requests  that  the  Commission  correct  an  error  in  the  Report  and 
Order  at  page  100,  which  inciuded  the  wrong  number  of  months  of 
depreciation  for  the  Crossroads  faciiity.  GMO  requested  a simiiar 
ciarification  in  its  May  13,  2011  pieading.  The  Commission  wiii  correct 
this  error. 

Crossroads  Accumulated  Deferred  Income  Tax  Reserve  Amount 

GMO  further  requested  ciarification  of  the  Report  and  Order 
regarding  the  accumuiated  deferred  income  tax  reserve  amount  for  the 
Crossroads  faciiity.  GMO  argues  that  because  the  Commission  vaiued 
Crossroads  at  $61.8  miiiion,  which  is  iess  than  the  vaiuation  put  forth  by 
GMO,  the  amount  of  accumuiated  deferred  income  tax  aiso  needs  to  be 
recaicuiated  based  on  that  iower  vaiuation. 

Ag  Processing  and  SIEUA  oppose  this  ciarification.  Ag 
Processing  and  SIEUA  argue  that  because  Aquila  Merchant  was  not 
profitable,  it  would  have  never  been  able  to  take  the  benefits  of  a 
depreciation  deduction  without  its  affiliation  with  a profitable  regulated 
business.  Secondly,  Ag  Processing  and  SIEUA  argue  that,  as  found  by 
the  Commission,  Great  Plains  Energy  (GPE)  would  have  considered  this 
deferred  tax  balance  in  its  valuation  of  Crossroads  when  conducting  its 
due  diligence  before  the  purchase.  Third,  AG  Processing  and  SIEUA 
argue  that  the  Commission"s  valuation  of  Crossroads  is  already 
generous  and  thus,  the  Commission  should  not  further  “increase”  the 
value  by  recalculating  the  deferred  income  tax  reserve  amount. 

The  Commission  agrees  with  Ag  Processing  and  SIEUA"s 
assessment.  The  Commission  set  the  value  of  Crossroads  considering 
all  relevant  factors  presented  and  found  that  GPE  had  conducted  due 
diligence  in  its  purchase  of  Aquila,  Inc.  Therefore,  the  Commission  need 
not  clarify  this  point  in  the  Report  and  Order. 


Rebased  Fuel  and  Purchased  Power  Amounts 

In  its  request  for  clarification,  GMO  requested  that  the 
Commission  clarify  whether  GMO"s  MIDAS™  model  or  Staffs  historical 
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model  should  be  used  to  calculate  the  revenue  requirement  fuel  numbers 
for  the  “rebased”  fuel  and  purchased  power  amounts.  GMO  indicated 
that  the  revenue  requirement  filing  made  by  Staff  on  May  1 1 , 201 1 , uses 
the  Staffs  historical  model  for  these  costs.  In  addition,  GMO  argues  that 
Staff's  model  does  not  include  many  of  the  energy  costs  which  the 
Commission  stated  in  its  Report  and  Order  should  be  rebased  to  match 
the  FAC.  GMO  filed  an  additional  response  on  May  25,  2011,  which 
included  specific  revenue  requirement  numbers  to  support  its  clarification 
request. 

Ag  Processing  and  SIEUA  oppose  this  clarification  and  argue 
that  the  fuel  and  purchased  power  expense  should  not  be  clarified  in  this 
manner  and  questioned  GMO"s  motives  for  requesting  the  clarification. 

Staff  also  filed  a response  to  the  fuel  and  purchased  power 
clarification  request.  In  its  response  Staff  agrees  that  it  erred  in  not 
including  certain  fuel-related  costs  in  its  model.  Staff  also  agrees  that 
those  items  should  be  included  in  determining  revenue  requirements  for 
GMO.  Staff  indicates  that  to  include  the  additional  items  in  the  fuel- 
related  costs  would  increase  those  items  by  a total  of  $5.5  million  for 
GMO  ($5.1  million  for  MPS  and  $479,000  for  L&P). 

To  the  extent  needed  the  Commission  will  clarify  the  Report  and 
Order.  The  Report  and  Order  is  clear  that  the  Commission  determined 
the  MIDAS™  model  should  be  used  for  spot  market  purchased  power 
prices.  In  addition,  the  Commission  adopted  the  method  presented  by 
GMO  for  determining  natural  gas  costs.  All  other  variable  components 
should  be  calculated  as  presented  to  the  Commission  using  Staffs 
traditional  historical  model.  In  addition,  the  Report  and  Order  intends  for 
the  items  admittedly  missing  from  Staffs  calculations  but  ordered  to  be 
included  in  the  FAC  calculation  to  be  included  in  the  revenue 
requirement. 

latan  2 Allocation  Between  MPS  and  L&P 

The  Commission  received  applications  for  rehearing  from  Ag 
Processing  and  Public  Counsel  based  on  the  decision  of  the 
Commission  to  allocate  the  L&P  portion  of  GMO"s  rate  increase  to  an 
amount  that  was  greater  than  the  amount  GMO  originally  asked  to  be 
attributed  to  the  L&P  division.  The  specific  objection  was  to  the  lack  of 
notice  to  the  L&P  customers  of  a 21%  increase  since  the  original  notices 
stated  that  the  company  was  requesting  a 13.78%  increase.  GMO  also 
requested  that  the  Commission  reconsider  or  rehear  its  decision  with 
regard  to  the  latan  allocation  and  adopt  instead  the  allocation  presented 
by  the  company.  And,  the  City  of  St.  Joseph  filed  a response  urging  the 
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Commission  to  reconsider  its  decision  with  regard  to  the  severe  effect 
that  a 21%  increase  in  base  rates  wouid  have  on  L&P  customers. 

In  addition  to  the  requests  for  rehearing  and  reconsideration,  the 
Commission  received  objections  from  Ag  Processing  and  SIEUA  and 
Pubiic  Counsei  to  the  compiiance  tariffs  fiied  by  GMO  aiieging  that  the 
compiiance  tariffs  shouid  not  become  effective  for  the  same  reasons  as 
argued  in  the  appiications  for  rehearing.  Ag  Processing  aiso  suggested 
as  a possibie  soiution  that  the  rate  increase  for  L&P  customers  be 
phased-in.  This  phase-in  option  was  argued  in-depth  during  the  on-the- 
record  session  on  May  26,  201 1 . 

Section  393.155.1,  RSMo,  states  that  the  Commission  may 
phase  in  a rate  increase  that  is  “primariiy  due  to  an  unusuaiiy  iarge 
increase  in  the  corporation"s  rate  base.”  Rate  base  in  GMO"s  previous 
rate  case^  was  $190,475,404.  Rate  base  as  a resuit  of  this  case  is 
$422,039,507.  Thus,  there  is  an  “unusuaiiy  iarge  increase”  in  rate  base 
in  this  case. 

The  Commission  previousiy  heard  evidence  on  the  effect  a iarge 
rate  increase  wouid  have  on  GMO"s  customers.^  In  fact,  the  Commission 
has  aiready  taken  that  effect  into  consideration  in  deciding  how  much  of 
latan  2 to  aiiocate  between  the  MPS  and  L&P  service  territories.^  After 
reviewing  the  requests  for  rehearing  and  the  objections  to  the  tariffs,  and 
after  hearing  additionai  orai  arguments  on  the  aiiocation  issue,  the 
Commission  has  reconsidered  the  effect  on  the  customers.  The 
Commission  determines  that  it  has  made  a just  and  reasonabie 
determination  as  to  the  proper  aiiocation  of  latan  2 between  the  MPS 
and  L&P  territories.  However,  because  of  the  iarge  increase  in  rate  base 
in  this  case,  and  considering  the  effects  of  such  an  unusuaiiy  iarge 
increase  on  L&P"s  customers,  a just  and  reasonabie  aiternative  is  to 
phase  in  the  rate  increase  for  the  L&P  customers  pursuant  to  Section 
393.155.1,  RSMo  2000. 

The  Commission  observes  that  aithough  the  Report  and  Order 
had  an  effective  date  of  May  14,  2011,  it  is  weii  settied  iaw  that  an  order 
iacks  finaiity  “whiie  it  remains  tentative,  provisionai,  or  contingent,  subject 
to  recaii,  revision  or  reconsideration  by  the  issuing  agency.”"*  The 


* Fiie  No.  ER-2009-0090. 

^ Report  and  Order,  Finding  of  Fact  546. 

^Report  and  Order,  Finding  of  Facts  546-557. 

City  of  Park  Hills  v.  Public  Service  Comm'n  of  State  of  Mo.,  26  S.W.3d 
401, 404  (Mo.  App.  2000). 
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Commission"s  decisions  are  not  finai  decisions  whiie  appiications  for 
rehearing  are  pending.^ 

Based  upon  its  review  of  the  record,  the  Commission  wiii,  on  its 
own  motion,  modify  its  Report  and  Order  with  regard  to  the  aiiocation  of 
latan  2 between  the  L&P  and  MPS  rate  ciasses  by  adding  the  foiiowing 
Conciusions  of  Law  at  page  204  of  the  Report  and  Order: 

65A.  Section  393.155.1,  RSMo,  states  that  the 
Commission  may  phase-in  a rate  increase  that  is 
“primariiy  due  to  an  unusuaiiy  iarge  increase  in  the 
corporation"s  rate  base.”  Because  of  the  magnitude  of 
the  rate  increase  and  the  effects  on  the  ratepayers  in  the 
L&P  service  area,  the  Commission  determines  that,  in  its 
discretion,  a phase-in  of  the  rate  increase  is  a just  and 
reasonabie  method  of  impiementing  this  iarge  increase. 

The  Commission  further  conciudes  that  rates  for  L&P 
service  area  shouid  initiaiiy  be  set  at  an  amount  equai  to 
the  $22.1  miiiion  originaiiy  proposed  by  GMO  with  the 
remaining  increase  being  phased-in  in  equai  parts  over  a 
two  year  period. 

65B.  In  addition,  GMO  shaii  be  aiiowed  “to  recover  the 
revenue  which  wouid  have  been  aiiowed  in  the  absence 
of  a phase-in  . . . .”® 

And,  the  Report  and  Order  shaii  be  modified  by  adding  the  foiiowing 
sentences  to  the  end  of  the  Decision  paragraph  on  page  204: 

Because  of  the  magnitude  of  the  rate  increase  and  the 
effects  on  the  ratepayers  in  the  L&P  service  area,  the 
Commission  determines  in  its  discretion  that  a just  and 
reasonabie  method  of  impiementing  this  iarge  increase 
is  by  phasing  it  in  over  a reasonabie  number  of  years. 


^ State  ex  ret.  AG  Processing,  Inc.  v.  Public  Service  Comm'n,  276 
S.W.3d  303  (Mo.  App.  2008).  Furthermore,  Missouri  courts  have 
recognized  the  Commission"s  authority  to  amend  or  abrogate  its  prior 
orders  pursuant  to  Section  386.490,  RSMo  2000,  even  after  an  order  has 
become  finai.  State  ex  rel.  Jackson  County  v.  Public  Sen/ice 
Commission,  532  S.W.2d  20,  29  -30  (Mo.  banc  1975). 

® Section  393.155.1. 
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The  Commission  further  conciudes  that  rates  for  L&P 
service  area  shouid  initiaiiy  be  set  at  an  amount  equai  to 
the  $22.1  miiiion  originaiiy  proposed  by  GMO  with  the 
remaining  increase  pius  carrying  costs  being  phased-in 
in  equai  parts  over  a two  year  period. 

Compliance  Tariffs  and  Motions  for  Expedited  Treatment 

In  order  to  comply  with  the  Commission"s  Report  and  Order  as 
issued  on  May  4,  2011,  GMO  filed  tariffs  on  May  12,  2011,  and  revised 
tariffs  sheets  on  May  16  and  17,  2011.  GMO  filed  motions  requesting 
expedited  treatment  of  the  tariffs  so  that  they  would  become  effective  in 
less  than  30  days  on  June  4,  201 1 . 

As  previously  mentioned,  objections  to  the  tariffs  were  filed  by 
Public  Counsel  and  Ag  Processing  on  the  basis  of  the  allocation  of  latan 
2 between  the  MPS  and  L&P  service  territories.  Public  Counsel,  Ag 
Processing,  and  the  Sedalia  Industrial  Energy  Users"  Association 
(SIEUA)  also  objected  to  the  fuel  adjustment  clause  (FAC)  portions  of 
the  tariff  sheets. 

On  May  17,  2011,  Staff  filed  a recommendation  to  approve  the 
tariffs.  Staff  indicated  that  in  its  opinion,  the  tariff  sheets  comply  with  the 
Report  and  Order. 

Public  Counsel,  Ag  Processing,  and  SIEUA  argue  that  the  FAC 
portion  of  the  tariffs  cannot  become  effective  on  June  4,  201 1 as 
requested,  but  rather,  must  become  effective  on  the  first  of  the  month 
following  the  effective  date  of  the  Commission  order  approving  the  FAC. 
Public  Counsel,  Ag  Processing,  and  SIEUA  argue  that  Section 
386.266.4(2),  RSMo  Cum.  Supp.  2010,  states  that  an  FAC  must  provide 
for  “an  annual  true-up  which  shall  accurately  and  appropriately  remedy 
any  over-  or  under-collections,  including  interest  . . Public  Counsel 
further  argues  that  the  Commission  promulgated  4 CSR  240-3.161  (1)(G) 
in  order  to  implement  this  requirement.  That  definition  provides: 

True-up  year  means  the  twelve  (12)  month  period 
beginning  on  the  first  day  of  the  first  calendar  month 
following  the  effective  date  of  the  commission  order 
approving  a RAM  [rate  adjustment  mechanism]  unless 
the  effective  date  is  on  the  first  day  of  the  calendar 
month. 


Emphasis  added. 
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GMO  filed  a response  to  Public  Counsel,  Ag  Processing,  and 
SIEUA  on  May  25,  2011.  In  its  response,  GMO  argues  “the  request  that 
the  tariffs  become  effective  on  June  4 does  not  relate  to  the  definition  of 
„true-up  year"  in  the  regulations.”  The  Commission  disagrees. 

As  Public  Counsel,  Ag  Processing,  and  SIEUA  argue,  this  rule  is 
designed  around  the  fact  that  utilities  keep  financial  records  on  a 
monthly,  not  a daily,  basis.  Thus,  the  FAC  could  not  have  an  accurate 
true-up  as  required  by  Section  386.220.4  if  the  true-up  begins  on  a day 
other  than  the  first  day  of  the  month. 

The  Commission  does  agree,  however,  with  GMO"s  next 
argument  that  the  Commission  is  not  prohibited  from  determining  a 
different  effective  date  of  a tariff  if  good  cause  exists  to  do  so.®  In  this 
case  however,  there  is  no  good  cause  to  do  so  for  the  FAC  portion  of  the 
tariffs.  Because  the  current  FAC  will  remain  in  effect  until  replaced  by 
these  tariff  sheets,  GMO  will  not  be  harmed  by  the  delay.  The  only  way 
to  reconcile  the  language  of  the  statute  requiring  an  accurate  true-up 
with  the  language  of  the  regulation  under  the  facts  of  this  case  is  for  the 
FAC  to  become  effective  on  the  first  of  the  month,  because  the  evidence 
demonstrated  that  the  utility  maintains  financial  records  on  a monthly 
basis  and  not  a daily  basis. 

The  Commission,  therefore,  denies  the  motions  for  expedited 
treatment  with  regard  to  the  FAC  portion  of  the  tariffs.  Because  the 
Commission  has  made  other  decisions  in  this  order  which  will  affect  the 
FAC  tariffs,  the  Commission  will  reject  those  tariff  sheets  and  require 
GMO  to  file  revised  tariff  sheets  to  implement  the  FAC,  with  a tariff 
effective  date  of  July  1 , 201 1 . 

Because  the  Commission  has  clarified  and  modified  its  Report 
and  Order,  new  tariff  sheets  must  be  filed  to  comply  with  those 
clarifications  and  modifications.  The  tariffs  as  filed  will  be  rejected.  The 
Commission  finds  good  cause,  however,  to  grant  expedited  treatment  for 
all  but  the  FAC  portions  of  GMO"s  compliance  tariffs  to  become  effective 
on  less  than  30  days  notice  and  GMO  need  not  file  an  additional  motion 
requesting  expedited  treatment  with  its  new  tariff  filing. 

THE  COMMISSION  ORDERS  THAT: 

1.  The  Second  Nonunanimous  Stipulation  and  Agreement 
Regarding  Pensions  and  Other  Post-Employment  Benefits  is  approved. 
The  signatories  of  that  agreement  are  ordered  to  comply  with  its  terms. 


® Section  393.140(11),  RSMo. 
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2.  The  Motion  for  Clarification  filed  by  Ag  Processing,  Inc.  a 
cooperative,  and  the  Sedalia  Industrial  Energy  Users"  Association  and 
similar  request  made  by  KCP&L  Greater  Missouri  Operations  Company 
to  correct  the  number  of  months  of  depreciation  for  the  Crossroads 
facility  is  granted.  Page  100  of  the  Report  and  Order  is  corrected  to  read: 

Given  the  subsequent  29  months  through  the  ordered 

true-up  date,  the  fair  market  value  of  Crossroads  for 

purposes  of  establishing  rate  base  in  this  case  should 

also  reflect  29  months  of  depreciation  on  that  unit. 

3.  Except  as  set  out  in  the  ordered  paragraphs  above,  the  Motion 
for  Clarification  and/or  Reconsideration  and  Application  for  Rehearing  of 
KCP&L  Greater  Missouri  Operations  Company  on  May  13,  2011,  is 
denied. 

4.  Dogwood  Energy,  LLC"s  Application  for  Rehearing  is  denied. 

5.  Public  Counsel"s  Application  for  Rehearing  is  denied. 

6.  The  Application  for  Rehearing  by  Ag  Processing  Inc.,  a 
cooperative,  is  denied. 

7.  The  requests  for  clarification  are  determined  as  set  out  in  the 
body  of  this  order  and  the  Report  and  Order  is  clarified  as  indicated 
above.  All  other  requests  for  clarification  are  denied. 

8.  With  regard  to  the  allocation  of  latan  2 between  the  MPS  and 
L&P  service  areas,  the  Report  and  Order  is  modified  as  stated  in  the 
body  of  this  order. 

9.  The  motions  for  expedited  treatment  are  granted  in  part  and 
denied  in  part  as  set  out  above. 

10.  The  fuel  adjustment  clause  (FAC)  tariff  sheets.  Tariff  No.  YE- 
2011-0577,  are  rejected,  and  KCP&L  Greater  Missouri  Operations 
Company  is  authorized  to  refile  those  tariff  sheets  in  compliance  with  this 
order  including  an  effective  date  of  July  1 , 201 1 . 

11.  The  remaining  compliance  tariff  sheets.  Tariff  No.  YE-2011- 
0567,  are  rejected  and  KCP&L  Greater  Missouri  Operations  Company  is 
authorized  to  refile  those  tariff  sheets  in  compliance  with  this  order  and 
may  file  those  tariff  sheets  with  an  effective  date  of  June  4,  201 1 , without 
the  need  for  filing  an  additional  motion  for  expedited  treatment. 

12.  KCP&L  Greater  Missouri  Operations  Company  shall  file  any 
revisions  necessary  to  comply  with  the  correction  and  clarifications  set 
out  in  this  order  no  later  than  May  31 , 201 1 , at  1 :00  p.m. 
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13.  Any  objections  to  the  compliance  tariffs  containing  a June  4, 
201 1 tariff  effective  date  shall  be  filed  no  later  than  June  2,  201 1 , at  9:00 
a.m. 

1 4.  This  order  shall  become  effective  on  June  3,  201 1 . 

Gunn,  Chm.,  Davis,  Jarrett,  and 
Kenney,  CC.,  concur; 

Clayton,  C.,  dissents,  with  separate 
dissenting  opinion  to  follow; 
and  certify  compliance  with  the 
provisions  of  Section  536.080,  RSMo. 

Dippell,  Deputy  Chief  Regulatory  Law  Judge 

'NOTE:  At  the  time  of  publication,  no  opinion  of  Commissioner  Clayton  has  been  filed. 
'NOTE:  See  pages  111,  142,  186  and  367  for  other  orders  in  this  case. 


In  the  Matter  of  The  Empire  District  Eiectric  Company  of 
Jopiin,  Missouri  for  Authority  to  Fiie  Tariffs  Increasing 
Rates  for  Eiectric  Service  Provided  to  Customers  in  the 
Missouri  Service  Area  of  the  Company 

File  No.  ER-201 1-0004 

Decided  June  1,  2011 

ELECTRIC  §20.  The  Commission  approved  a non-unanimous  Global  Agreement  resolving 
a tariff  issue  concerning  Empire  District  Electric  Company’s  jurisdictional  gross  annual 
electric  revenues  by  $18,650,000.  Empire  had  previously  attempted  to  set  rates  that  would 
increase  its  annual  gross  revenues  by  approximately  $36.5  million.  The  Commission  found 
that  Empire  had  met  its  burden  of  proof  by  a preponderance  of  the  evidence  that  the  rates 
set  forth  in  the  Global  Agreement  were  just  and  reasonable. 


ORDER  APPROVING  GLOBAL  AGREEMENT 


Procedural  History 
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On  September  28,  2010,  The  Empire  District  Eiectric  Company 
(“Empire”)  submitted  a tariff  designed  to  impiement  a generai  rate 
increase  for  eiectric  service.  Empire  indicated  that  the  proposed  eiectric 
service  rates  were  designed  to  increase  its  gross  annuai  revenues  by 
approximateiy  $36.5  miiiion,  exciusive  of  appiicabie  gross  receipts,  saies, 
franchise  or  occupationai  fees  or  taxes.  The  tariff  sheets  were 
suspended,  notice  was  issued,  and  a procedurai  scheduie  was  set  that 
cuiminated  in  an  evidentiary  hearing  to  begin  on  May  23,  201 1 . 

At  the  parties  request,  the  procedurai  scheduie  was  suspended, 
and  on  May  27,  201 1 severai  of  the  parties  fiied  a non-unanimous  Giobai 
Agreement  (“Agreement”)  purporting  to  resoive  aii  issues  in  this  matter. 
The  signatory  parties  inciude  Empire,  the  Commission’s  Staff,  the 
Missouri  Department  of  Naturai  Resources  (“MDNR”)  and  the  Office  of 
the  Pubiic  Counsei  (“Pubiic  Counsei”).  The  remaining  parties,  the  City  of 
Jopiin,  Missouri  (“Jopiin”),  the  Midwest  Energy  Users  Association 
(“MEUA”)^  and  Kansas  City  Power  and  Light  Company  (“KCPL”)  are 
non-signatories. 

The  Commission  heid  an  on-the-record  proceeding  on  May  31, 
2011  to  direct  questions  to  the  parties  regarding  the  Agreement.  Jopiin 
and  MEUA  did  not  appear  at  the  proceeding.^  Whiie  the  Agreement  is 
not  unanimous,  none  of  the  non-signatories  have  objected  to  the 
Agreement,  or  any  part  of  the  Agreement.® 

The  Agreement 

The  Agreement  waives  procedurai  reguirements  that  wouid 
otherwise  be  necessary  before  finai  decision."^  Aiso,  because  the 
settiement  disposes  of  this  action,  the  Commission  need  not  separateiy 
state  its  findings  of  fact.®  The  parties  expressiy  ask  for  an  order 


' MEUA  is  an  unincorporated  ad-hoc  association  of  iarge  commerciai  and  industriai  users 
of  eiectricity.  For  purposes  of  this  case,  MEUA  participants  are  Praxair,  Inc.,  Expiorer 
Pipeiine  Company,  and  Enbridge  Energy,  LLP,  each  of  which  is  an  Empire  customer. 

MEUA  was  not  represented  as  an  association,  and  none  of  MEUA’s  participants 
appeared  individuaiiy. 

3 

Commission  Rule  4 CSR  240-2.115  provides  that  the  Commission  may  consider  a non- 
unanimous  stipulation  to  be  unanimous  if  no  party  files  an  objection  within  seven  days  of 
the  filing  of  the  agreement.  While  seven  days  have  not  passed  since  the  filing  of  the  Global 
Agreement,  KCPL,  Joplin  and  MEUA  have  indicated  that  they  have  no  objection  to  the 
Agreement.  Moreover,  this  provision  of  this  order  approving  the  Agreement  does  not 
become  effective  until  June  6,  201 1 , thus,  providing  ten  days  since  the  filing  of  the  Giobai 
Agreement  for  any  objections  to  be  filed. 

^ Section  536.060,  RSMo  2000. 

® Section  536.090,  RSMo  2000. 
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approving  all  of  the  specific  terms  and  conditions  of  the  Agreement. 
Therefore,  the  Commission  incorporates  the  terms  of  the  Agreement  into 
this  order. 

The  Agreement’s  terms  include  an  increase  to  Empire’s  Missouri 
jurisdictional  gross  annual  electric  revenues  in  the  amount  of 
$18,685,000,  exclusive  of  any  applicable  license,  occupation,  franchise, 
gross  receipts  taxes,  or  similar  fees  or  taxes.  The  Agreement  also 
includes  specimen  tariff  sheets  and  appendices,  which  include  provisions 
for  rate  design,  specific  assumptions  underlying  the  Agreement  and 
depreciation  rates  for  latan  2. 

The  parties  further  request  the  Commission  to  order  Empire  to 
file  tariff  sheets  no  later  than  June  3,  201 1 in  compliance  with  the 
specimen  tariff  sheets,  and  that  those  tariff  sheets  be  made  effective  on 
an  expedited  basis  on  June  15,  2011.  And,  without  further  discussion, 
the  Commission  incorporates  all  provisions  of  the  Agreement,  as  if  fully 
set  forth,  into  this  order. 

Ratemaking  Standards 

The  standard  for  rates  is  “just  and  reasonable,’’®  a standard 
founded  on  constitutional  provisions,  as  the  United  States  Supreme 
Court  has  explained: 

Rates  which  are  not  sufficient  to  yield  a reasonable 
return  on  the  value  of  the  property  used  at  the  time  it  is 
being  used  to  render  the  services  are  unjust, 
unreasonable  and  confiscatory,  and  their  enforcement 
deprives  the  public  utility  company  of  its  property  in 
violation  of  the  Fourteenth  Amendment.^ 

But  the  Commission  must  also  consider  the  customers: 

The  rate-making  process  . . . i.e.,  the  fixing  of  ‘just  and 
reasonable’  rates,  involves  a balancing  of  the  investor 
and  the  consumer  interests.® 

Further,  that  balancing  has  no  single  formula: 

The  Constitution  does  not  bind  rate-making  bodies  to  the 
service  of  any  single  formula  or  combination  of  formulas. 
Agencies  to  whom  this  legislative  power  has  been 
delegated  are  free,  within  the  ambit  of  their  statutory 


® Id.  and  Section  393.150.2,  RSMo  2000. 

^ Bluefield  Water  Works  & Improvement  Co.  v.  Public  Sen/.  Com’n  of  the  State  of  H/esf 
Virginia,  262  U.S.  679,  690  (1923). 

® Federal  Power  Com’n  v.  Hope  Natural  Gas  Co.,  320  U.S.  591 , 603  (1 944). 
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authority,  to  make  the  pragmatic  adjustments  which  may 
be  caiied  for  by  particuiar  circumstances.® 

Moreover,  making  such  pragmatic  adjustments  is  part  of  the 
Commission’s  duty: 

What  annuai  rate  wiii  constitute  just  compensation 
depends  upon  many  circumstances  and  must  be 
determined  by  the  exercise  of  a fair  and  eniightened 
judgment,  having  regard  to  aii  reievant  facts. 

And: 

[T]he  Commission  [is]  not  bound  to  the  use  of  any  singie 
formuia  or  combination  of  formuiae  in  determining  rates. 

Its  rate-making  function,  moreover,  invoives  the  making 
of  ‘pragmatic  adjustments.’^^ 

Thus,  the  iaw  requires  a just  and  reasonabie  end,  but  does  not  specify  a 
means: 

Under  the  statutory  standard  of  ‘just  and  reasonabie’  it  is 
the  resuit  reached  not  the  method  empioyed  which  is 
controiiing.  It  is  not  theory  but  the  impact  of  the  rate 
order  which  counts.^® 

Determining  whether  a rate  adjustment  is  necessary  requires  comparing 
Empire’s  current  net  income  to  Empire’s  revenue  requirement.  Revenue 
requirement  is  the  amount  of  money  that  a utiiity  may  coiiect  per  year, 
which  depends  on  the  requirements  for  providing  safe  and  effective 
service  at  a profit.  Those  requirements  are  tangibie  and  intangibie: 

From  the  investor  or  company  point  of  view  it  is 
important  that  there  be  enough  revenue  not  oniy  for 
operating  expenses  but  aiso  for  the  capitai  costs  of  the 
business.  These  inciude  service  on  the  debt  and 
dividends  on  the  stock. 

That  and  simiiar  hoidings  have  ied  to  a conventionai  anaiysis  of  the 
resources  devoted  to  service,  from  which  the  Commission  determines 
revenue  requirement  as  foiiows. 


® Federal  Power  Com’n  v.  Natural  Gas  Pipeline  Co.,  315  U.S.  575,  586  (1942) 

Bluefleld,  262  U.S  at  692. 

State  ex  ret.  Associated  Natural  Gas  Co.  v.  Public.  Serv.  Com’n,  706  S.W.2d  870,  873 
(Mo.  App.  1985)  (citing  Hope  Natural  Gas  Co.,  320  U.S.  at  602-03). 

® Id. 

Hope  Natural  Gas  Co.,  320  U.S.  at  603  (1944). 
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To  provide  service,  a utiiity  devotes  resources,  which  accounting 
conventions  ciassify  as  either  expense  or  investment.  Expenses  inciude 
operation,  repiacement  of  capitai  items  as  they  depreciate  (“current 
depreciation”),  and  taxes  on  the  return.  Investment  is  the  basis  (“rate 
base”)  on  which  the  utiiity  seeks  profit  (“return”).  Return  is  therefore  a 
percentage  (“rate  of  return”)  of  rate  base.  Rate  base  inciudes  capitai 
assets  (“gross  piant”),  iess  historic  deterioration  of  such  assets 
(“accumuiated  depreciation”),  pius  other  items. 

Those  components  reiate  to  each  other  in  the  foiiowing  formuia: 
Revenue  Requirement  = Cost  of  Providing  Utiiity  Service  or  RR=  O + (V  - D)  R where, 

RR  = Revenue  Requirement; 

O = Operating  Costs;  (such  as  fuei,  payroii,  maintenance,  etc.. 
Depreciation  and  Taxes); 

V = Gross  Vaiuation  of  Property  Used  for  Providing  Service; 

D = Accumuiated  Depreciation  Representing  the  Capitai 
Recovery  of  Gross  Property  Investment. 

(V  - D)  = Rate  Base  (Gross  Property  Investment  less 
Accumulated  Depreciation  = Net  Property  Investment) 

R = Overall  Rate  of  Return  or  Weighted  Cost  of  Capital 

(V  - D)  R = Return  Allowed  on  Net  Property  Investment 

But  determining  the  revenue  requirement  does  not  end  the  analysis, 
because  the  utility  must  collect  that  amount  from  its  customers,  and  all 
customers  need  not  receive  identical  treatment.  Rate  design  is  how  a 
utility  distributes  its  revenue  requirement  among  its  various  classes  of 
customer.  Customers  vary  as  to  the  costs  attributable  to  their  service. 
Accordingly,  their  rates  should  reflect  their  costs,  respectively.  Just  and 
reasonable  rates  may  account  for  such  differences  among  customers. 

Conclusions^'* 

A utility  has  the  burden  of  proving  that  increased  rates  are  just 
and  reasonable*^  by  a preponderance  of  the  evidence.*®  In  this  order,  the 
Commission  grants  the  signatory  parties’  unopposed  request  to  enter  all 
pre-filed  testimony  and  affidavits  prepared  by  the  parties  into  the  record. 
The  record  thus  contains  substantial  and  competent  evidence.  The 
Commission  has  compared  the  substantial  and  competent  evidence  on 


14 

Section  386.420.2,  RSMo  2000  requires  a report  of  the  Commission’s  conclusions. 
Section  393.1 50.2,  RSMo  2000. 

State  Board  of  Nursing  v.  Berry,  32  S.W.3d  638,  641  (Mo.  App.  2000). 
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the  whole  record  with  the  Agreement  as  to  both  rate  adjustment  and  rate 
design.  The  Commission  independentiy  finds  and  conciudes  that  Empire 
has  met  its  burden  of  proof  that  the  rates  proposed  in  the  Agreement  are 
just  and  reasonabie  rates.  Additionaiiy,  upon  review  of  the  record  and  the 
Agreement,  the  Commission  independentiy  finds  and  conciudes  that  the 
Agreement’s  proposed  terms  support  safe  and  adequate  service. 

THE  COMMISSION  ORDERS  THAT: 

1.  The  non-unanimous  Giobai  Agreement  fiied  on  May  27,  2011 
is  approved.  The  signatory  parties  shaii  compiy  with  the  terms  of  the 
Giobai  Agreement.  A copy  of  the  Agreement  shaii  be  attached  to  this 
order  as  “Attachment  A.” 

2.  The  tariff  sheets  submitted  under  Tariff  Fiie  No.  YE-2011- 
0154,  on  September  28,  2010,  by  The  Empire  District  Eiectric  Company 
(“Empire”),  for  the  purpose  of  increasing  rates  for  eiectric  service,  is 
rejected.  The  specific  tariff  sheets  rejected  are: 

P.S.C.  MO.  No.  5 

Sec.  A,  26th,  Revised  Sheet  No.  1 ; Canceling  Sec.  A,  25th,  Revised  Sheet  No.  1 
Sec.  1, 16th,  Revised  Sheet  No.  1;  Canceling  Sec.  1,  15th,  Revised  Sheet  No.  1 
Sec.  2, 15th,  Revised  Sheet  No.  1;  Canceling  Sec.  2,  14th,  Revised  Sheet  No.  1 
Sec.  2,  15th,  Revised  Sheet  No.  2;  Canceling  Sec.  2,  14th,  Revised  Sheet  No.  2 

Sec.  2,  15th,  Revised  Sheet  No.  3;  Canceling  Sec.  2,  14th,  Revised  Sheet  No.  3 

Sec.  2,  16th,  Revised  Sheet  No.  4;  Canceling  Sec.  2,  15th,  Revised  Sheet  No.  4 

Sec.  2,  15th,  Revised  Sheet  No.  6;  Canceling  Sec.  2,  14th,  Revised  Sheet  No.  6 

Sec.  2,  15th,  Revised  Sheet  No.  7;  Canceling  Sec.  2,  14th,  Revised  Sheet  No.  7 

Sec.  2, 11th,  Revised  Sheet  No.  9;  Canceling  Sec.  2,  10th,  Revised  Sheet  No.  9 
Sec.  2,  8th,  Revised  Sheet  No.  9b;  Canceling  Sec.  2,  7th,  Revised  Sheet  No.  9b 
Sec.  2, 10th,  Revised  Sheet  No.  13;  Canceling  Sec.  2,  9th,  Revised  Sheet  No.  13 
Sec.  3,  7th,  Revised  Sheet  No.  la;  Canceling  Sec.  3,  6th,  Revised  Sheet  No.  la 
Sec.  3,  15th,  Revised  Sheet  No.  3;  Canceling  Sec.  3,  14th,  Revised  Sheet  No.  3 
Sec.  3,  15th,  Revised  Sheet  No.  4;  Canceling  Sec.  3,  14th,  Revised  Sheet  No.  4 
Sec.  4,  1st,  Revised  Sheet  No.  8a. 1;  Canceling  Sec.  4,  Original  Sheet  No.  8a. 1 
Sec.  4,  4th,  Revised  Sheet  No.  8c;  Canceling  Sec.  4,  3rd  Revised  Sheet  No.  8c 
Sec.  4,  2nd,  Revised  Sheet  No.  8d;  Canceling  Sec.  4, 1st  Revised  Sheet  No.  8d 
Sec.  4,  1st,  Revised  Sheet  No.  8f;  Canceling  Sec.  4,  Original  Sheet  No.  8f 
Sec.  4, 1st,  Revised  Sheet  No.  8g;  Canceling  Sec.  4,  Original  Sheet  No.  8g 
Sec.  4,  1st,  Revised  Sheet  No.  8h;  Canceling  Sec.  4,  Original  Sheet  No.  8h 
Sec.  4,  1st,  Revised  Sheet  No.  8j;  Canceling  Sec.  4,  Original  Sheet  No.  8j 
Sec.  4,  6th,  Revised  Sheet  No.  9;  Canceling  Sec.  4,  5th  Revised  Sheet  No.  9 
Sec.  4,  4th,  Revised  Sheet  No.  10;  Canceling  Sec.  4,  3rd  Revised  Sheet  No.  10 
Sec.  4,  5th,  Revised  Sheet  No.  1 1 ; Canceling  Sec.  4,  4th  Revised  Sheet  No.  1 1 
Sec.  5,  7th,  Revised  Sheet  No.  A;  Canceling  Sec.  5,  6th  Revised  Sheet  No.  A 
Sec.  5,  5th,  Revised  Sheet  No.  1 ; Canceling  Sec.  5,  4th  Revised  Sheet  No.  1 
Sec.  5,  6th,  Revised  Sheet  No.  2;  Canceling  Sec.  5,  5th  Revised  Sheet  No.  2 
Sec.  5,  3rd,  Revised  Sheet  No.  2a;  Canceling  Sec.  5,  2nd  Revised  Sheet  No.  2a 
Sec.  5,  6th,  Revised  Sheet  No.  3;  Canceling  Sec.  5,  5th  Revised  Sheet  No.  3 
Sec.  5,  5th,  Revised  Sheet  No.  4;  Canceling  Sec.  5,  4th  Revised  Sheet  No.  4 
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Sec.  5,  4th,  Revised  Sheet  No.  5;  Canceling  Sec.  5,  3rd  Revised  Sheet  No.  5 

Sec.  5,  4th,  Revised  Sheet  No.  6;  Canceling  Sec.  5,  3rd  Revised  Sheet  No.  6 

Sec.  5,  5th,  Revised  Sheet  No.  7;  Canceling  Sec.  5,  4th  Revised  Sheet  No.  7 

Sec.  5,  5th,  Revised  Sheet  No.  8;  Canceling  Sec.  5,  4th  Revised  Sheet  No.  8 

Sec.  5,  6th,  Revised  Sheet  No.  9;  Canceling  Sec.  5,  5th  Revised  Sheet  No.  9 

Sec.  5,  7th,  Revised  Sheet  No.  10;  Canceling  Sec.  5,  6th  Revised  Sheet  No.  10 
Sec.  5,  6th,  Revised  Sheet  No.  1 1 ; Canceling  Sec.  5,  5th  Revised  Sheet  No.  1 1 
Sec.  5,  3rd,  Revised  Sheet  No.  11a;  Canceling  Sec.  5,  2nd  Revised  Sheet  No.  11a 
Sec.  5,  8th,  Revised  Sheet  No.  12;  Canceling  Sec.  5,  7th  Revised  Sheet  No.  12 
Sec.  5,  6th,  Revised  Sheet  No.  13;  Canceling  Sec.  5,  5th  Revised  Sheet  No.  13 
Sec.  5,  5th,  Revised  Sheet  No.  14;  Canceling  Sec.  5,  4th  Revised  Sheet  No.  14 
Sec.  5,  5th,  Revised  Sheet  No.  15;  Canceling  Sec.  5,  4th  Revised  Sheet  No.  15 
Sec.  5,  5th,  Revised  Sheet  No.  16;  Canceling  Sec.  5,  4th  Revised  Sheet  No.  16 
Sec.  5,  5th,  Revised  Sheet  No.  17;  Canceling  Sec.  5,  4th  Revised  Sheet  No.  17 
Sec.  5,  2nd,  Revised  Sheet  No.  17a;  Canceling  Sec.  5,  1st  Revised  Sheet  No.  17a 

Sec.  5,  2nd,  Revised  Sheet  No.  17b;  Canceling  Sec.  5, 1st  Revised  Sheet  No.  17b 

Sec.  5,  2nd,  Revised  Sheet  No.  17c;  Canceling  Sec.  5, 1st  Revised  Sheet  No.  17c 

Sec.  5,  2nd,  Revised  Sheet  No.  17d;  Canceling  Sec.  5, 1st  Revised  Sheet  No.  17d 

Sec.  5,  2nd,  Revised  Sheet  No.  17e;  Canceling  Sec.  5, 1st  Revised  Sheet  No.  17e 

Sec.  5,  2nd,  Revised  Sheet  No.  17f;  Canceling  Sec.  5,  1st  Revised  Sheet  No.  17f 
Sec.  5,  6th,  Revised  Sheet  No.  18;  Canceling  Sec.  5,  5th  Revised  Sheet  No.  18 
Sec.  5,  5th,  Revised  Sheet  No.  19;  Canceling  Sec.  5,  4th  Revised  Sheet  No.  19 
Sec.  5,  4th,  Revised  Sheet  No.  20;  Canceling  Sec.  5,  3rd  Revised  Sheet  No.  20 
Sec.  5,  4th,  Revised  Sheet  No.  21 ; Canceling  Sec.  5,  3rd  Revised  Sheet  No.  21 
Sec.  5,  6th,  Revised  Sheet  No.  22;  Canceling  Sec.  5,  5th  Revised  Sheet  No.  22 
Sec.  5,  6th,  Revised  Sheet  No.  23;  Canceling  Sec.  5,  5th  Revised  Sheet  No.  23 
Sec.  5,  3rd,  Revised  Sheet  No.  23a;  Canceling  Sec.  5,  2nd  Revised  Sheet  No.  23a 
Sec.  5,  6th,  Revised  Sheet  No.  24;  Canceling  Sec.  5,  5th  Revised  Sheet  No.  24 
Sec.  5,  6th,  Revised  Sheet  No.  25;  Canceling  Sec.  5,  5th  Revised  Sheet  No.  25 
Sec.  5,  7th,  Revised  Sheet  No.  26;  Canceling  Sec.  5,  6th  Revised  Sheet  No.  26 
Sec.  5,  6th,  Revised  Sheet  No.  27;  Canceling  Sec.  5,  5th  Revised  Sheet  No.  27 
Sec.  5,  6th,  Revised  Sheet  No.  28;  Canceling  Sec.  5,  5th  Revised  Sheet  No.  28 
Sec.  5,  6th,  Revised  Sheet  No.  29;  Canceling  Sec.  5,  5th  Revised  Sheet  No.  29 
Sec.  5,  4th,  Revised  Sheet  No.  30;  Canceling  Sec.  5,  3rd  Revised  Sheet  No.  30 
Sec.  5,  4th,  Revised  Sheet  No.  31 ; Canceling  Sec.  5,  3rd  Revised  Sheet  No.  31 
Sec.  5,  2nd,  Revised  Sheet  No.  32;  Canceling  Sec.  5,  1st  Revised  Sheet  No.  32 
Sec.  5,  2nd,  Revised  Sheet  No.  33;  Canceling  Sec.  5,  1st  Revised  Sheet  No.  33 
Sec.  5,  2nd,  Revised  Sheet  No.  34;  Canceling  Sec.  5,  1st  Revised  Sheet  No.  34 
Sec.  5,  2nd,  Revised  Sheet  No.  35;  Canceling  Sec.  5,  1st  Revised  Sheet  No.  35 
Sec.  5,  3rd,  Revised  Sheet  No.  36;  Canceling  Sec.  5,  2nd  Revised  Sheet  No.  36 
Sec.  5,  3rd,  Revised  Sheet  No.  37;  Canceling  Sec.  5,  2nd  Revised  Sheet  No.  37 
Sec.  5,  3rd,  Revised  Sheet  No.  38;  Canceling  Sec.  5,  2nd  Revised  Sheet  No.  38 

Sec.  5,  3rd,  Revised  Sheet  No.  39;  Canceling  Sec.  5,  2nd  Revised  Sheet  No.  39 
Sec.  5,  3rd,  Revised  Sheet  No.  40;  Canceling  Sec.  5,  2nd  Revised  Sheet  No.  40 
Sec.  5,  2nd,  Revised  Sheet  No.  41 ; Canceling  Sec.  5,  1st  Revised  Sheet  No.  41 

3.  The  prefiled  testimony,  including  all  exhibits,  appendices, 
schedules,  etc.  attached  thereto,  as  well  as  all  reports  of  all  witnesses, 
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that  are  already  filed  in  the  Commission’s  Electronic  Filing  and 
Information  System  (“EFIS”)  are  hereby  admitted  into  evidence.  A 
notation  in  EFIS  for  the  issuance  of  this  order  shall  stand  in  lieu  of  a 
notation  in  EFIS  for  any  exhibit’s  entry  into  the  record. 

4.  Empire  shall  file  new  tariff  sheets  consistent  with  this  order 
and  the  specimen  tariff  sheets  attached  to  the  Global  Agreement  no  later 
than  June  3,  201 1 , bearing  an  effective  date  of  June  1 5,  201 1 . 

5.  The  Commission’s  Staff  may  either  join  Empire  with  filing  its 
compliance  tariff  sheets,  or  file  a separate  recommendation  regarding 
their  approval  no  later  than  June  6,  201 1 . 

6.  This  order  shall  become  effective  on  June  6,  201 1 , except  for 
paragraphs  4 and  5 that  shall  become  effective  immediately  upon  this 
order’s  issuance. 

Gunn,  Chm.,  Clayton,  Davis,  Jarrett, 
and  Kenney,  CC.,  concur. 

Stearley,  Senior  Regulatory  Law  Judge 

'NOTE:  Attachments  to  this  order  have  not  been  published.  If  needed,  these  documents 
are  available  in  the  official  case  files  of  the  Public  Service  Commission. 


In  the  Matter  of  Union  Electric  Company,  d/b/a  Ameren  Missouri’s 
Tariff  to  Increase  Its  Annual  Revenues  for  Electric  Service 

File  No.  ER-201 1-0028 
Decided  June  1,  2011 

Evidence,  practice  and  procedure  §8.  By  Commission  rule,  non-unanimous  stipulations 
and  agreements  to  which  no  party  objects  within  seven  days  may  be  treated  as  if  they  were 
unanimous. 

ORDER  APPROVING  STIPULATIONS  AND  AGREEMENTS 

During  the  course  of  the  hearing  of  this  case,  various  parties 
have  filed  nonunanimous  stipulations  and  agreements  to  resolve  certain 
issues  that  would  otherwise  have  been  presented  to  the  Commission  for 
resolution.  Specifically,  on  May  3,  Staff,  Ameren  Missouri,  Public 
Counsel,  the  Missouri  Industrial  Energy  Consumers  (MIEC),  the  Missouri 
Energy  Group  (MEG),  and  the  Missouri  Retailers  Association  (MRA)  filed 
a First  Nonunanimous  Stipulation  and  Agreement  - Miscellaneous 
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Revenue  Requirement  Items.  On  May  5,  Ameren  Missouri  and  the  MIEC 
fiied  a Nonunanimous  Stipuiation  and  Agreement  Regarding  Tax  Issues. 
On  May  6,  Staff,  Ameren  Missouri,  and  MIEC  filed  a Third 
Nonunanimous  Stipulation  and  Agreement.  Each  of  the  submitted 
stipulations  and  agreements  would  resolve  multiple  issues  regarding 
Ameren  Missouri’s  request  for  a rate  increase. 

Each  described  stipulation  and  agreement  is  nonunanimous  in 
that  none  was  signed  by  all  parties.  However,  Commission  rule  4 CSR 
240-2.115(2)  provides  that  other  parties  have  seven  days  in  which  to 
object  to  a nonunanimous  stipulation  and  agreement.  If  no  party  files  a 
timely  objection  to  a stipulation  and  agreement,  the  Commission  may 
treat  it  as  a unanimous  stipulation  and  agreement.  More  than  seven  days 
have  now  passed  since  each  described  stipulation  and  agreement  was 
filed  and  no  party  has  objected.  Therefore,  the  Commission  will  treat 
each  of  these  stipulations  and  agreements  as  a unanimous  stipulation 
and  agreement. 

Two  other  nonunanimous  stipulations  and  agreements  were  also 
filed.  One,  filed  on  May  12,  would  have  resolved  certain  class  cost  of 
service  and  rate  design  issues.  The  other,  filed  on  May  18,  embodied  an 
agreement  regarding  the  evaluation  of  Ameren  Missouri’s  low-income 
weatherization  program.  Both  nonunanimous  stipulations  and 
agreements  were  objected  to  by  a non-signatory  party.  Under 
Commission  Rule  4 CSR  240.2-1 15(2)(D)  both  stipulations  and 
agreements  are  treated  as  mere  position  statements  of  the  signatory 
parties.  As  a result,  those  stipulations  and  agreements  cannot  be 
approved. 

After  reviewing  the  stipulations  and  agreements  and  having 
questioned  the  parties  at  an  on-the-record  proceeding  held  on  May  20, 
the  Commission  independently  finds  and  concludes  that  each  described 
stipulation  and  agreement  to  which  no  objections  was  raised  is  a 
reasonable  resolution  of  the  issues  addressed  by  that  stipulation  and 
agreement  and  that  each  such  stipulation  and  agreement  should  be 
approved. 

THE  COMMISSION  ORDERS  THAT: 

1.  The  First  Nonunanimous  Stipulation  and  Agreement  - 
Miscellaneous  Revenue  Requirement  Issues,  filed  on  May  3,  2011,  is 
approved  as  a resolution  of  the  issues  addressed  in  that  stipulation  and 
agreement.  A copy  of  the  stipulation  and  agreement  is  attached  to  this 
order. 
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2.  The  Nonunanimous  Stipulation  and  Agreement  Regarding  Tax 
Issues,  filed  on  May  5,  2011,  is  approved  as  a resolution  of  the  issues 
addressed  in  that  stipulation  and  agreement.  A copy  of  the  stipulation 
and  agreement  is  attached  to  this  order. 

3.  The  Third  Nonunanimous  Stipulation  and  Agreement,  filed  on 
May  6,  2011,  is  approved  as  a resolution  of  the  issues  addressed  in  that 
stipulation  and  agreement.  A copy  of  the  stipulation  and  agreement  is 
attached  to  this  order. 

4.  This  order  shall  become  effective  on  June  1 , 201 1 . 

Gunn,  Chm.,  Clayton,  Davis,  Jarrett, 
and  Kenney,  CC.,  concur. 

Woodruff,  Chief  Regulatory  Law  Judge 

'NOTE:  The  Stipulation  & Agreement  in  this  case  has  not  been  published.  If  needed,  this 
document  is  available  in  the  official  case  files  of  the  Public  Service  Commission. 

'NOTE:  See  pages  40,  562,  & 662  for  other  orders  in  this  case. 

In  the  Matter  of  the  Application  of  Southern  Union  Company,  d/b/a 
Missouri  Gas  Energy,  for  a Certificate  of  Public  Convenience  and 
Necessity  Authorizing  It  to  Construct,  Install,  Own,  Operate, 
Control,  Manage  and  Maintain  a Natural  Gas  Distribution  System  to 
Provide  Gas  Service  in  Lawrence  County,  Missouri  as  a Further 
Expansion  of  Its  Existing  Certified  Area 

File  No.  GA-201 1-0367 
Decided  June  10,  2011 

Gas  §3.  The  Commission  may  impose  such  conditions  on  a certificate  of  convenience 
and  necessity  as  it  deems  reasonable  and  necessary.  Nothing  in  the  order  granting  this 
certificate  was  a finding  by  the  Commission  of  the  reasonableness  or  prudence  of 
expenditures  involved  in  serving  the  customers  in  the  new  service  area  listed  in  the 
certificate. 


ORDER  GRANTING  CERTIFICATE 
OF  PUBLIC  CONVENIENCE  AND  NECESSITY 

Syllabus: 

This  order  grants  Southern  Union  Company,  d/b/a  Missouri  Gas 
Energy  (“MGE”),  a certificate  of  convenience  and  necessity  to  provide 
naturai  gas  service  in  a portion  of  Lawrence  County,  Missouri. 

Procedural  History: 
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On  May  6,  201 1\  Southern  Union  Company,  d/b/a  Missouri  Gas 
Energy  (“MGE”),  appiied  with  the  Missouri  Pubiic  Service  Commission, 
pursuant  to  Section  393.170,  RSMo,  requesting  that  the  Commission 
grant  it  authority  to  “construct,  instaii,  own,  operate,  controi,  manage  and 
maintain  a system  for  the  provision  of  naturai  gas  service  to  the  pubiic 
pursuant  to  its  approved  rates,  ruies  and  reguiations,  in  Lawrence 
County,  Missouri.  MGE  asks  for  a certificate  to  serve  Section  1, 
Township  26  North,  Range  25  West,  in  Lawrence  County,  Missouri.  MGE 
states  that  a deveioper  has  requested  MGE  to  provide  naturai  gas 
service  to  a new  four-piex  to  be  iocated  within  that  section. 

The  Commission  issued  notice  of  the  appiication  on  May  10,  and 
aiiowed  potentiai  intervenors  untii  May  30  to  request  intervention.  The 
Commission  received  no  intervention  requests. 

On  June  2,  the  Staff  of  the  Commission  fiied  its 
Recommendation.  Staff  beiieves  that  granting  the  appiication  wouid  be  in 
the  pubiic  interest  because:  1)  MGE  is  wiiiing  and  abie  to  serve  the  new 
area  under  current  tariff  provisions;  2)  MGE’s  service  to  the  new 
customers  wouid  not  jeopardize  MGE’s  current  customers;  3)  no 
intervenors  objected;  4)  MGE  anticipates  using  the  customary  state 
highway,  raiiroad,  and  county  rights  of  way,  5)  the  requested  service 
area  has  projected  growth,  and  6)  no  new  franchises  are  required.  Staff 
recommends  that  the  Commission  grant  the  appiication. 

Findings  of  Fact: 

The  Commission  has  reviewed  the  verified  pieadings,  which  are 
admitted  into  evidence,  and  from  those  pieadings  finds  as  foiiows: 

MGE  is  a Deiaware  corporation  in  good  standing,  and  has  a 
certificate  to  do  business  in  Missouri.  MGE  is  a “gas  corporation”  and 
provides  naturai  gas  service  in  the  Missouri  counties  of  Andrew,  Barry, 
Barton,  Bates,  Buchanan,  Carroii,  Cass,  Cedar,  Christina,  Ciay,  Ciinton, 
Dade,  DeKaib,  Greene,  Henry,  Howard,  Jackson,  Jasper,  Johnson, 
Lafayette,  Lawrence,  McDonaid,  Moniteau,  Pettis,  Piatte,  Ray,  Saiine, 
Stone,  and  Vernon.. 

MGE’s  new  proposed  service  area  is  within  Section  1,  in 
Township  26  North,  Range  25  West,  in  Lawrence  County.  To  serve  the 
new  area,  MGE  wiii  appiy  the  same  rates  and  reguiations  it  appiies  to 
customers  under  its  current  tariff.  Other  than  a certificate  from  the 
Commission,  the  oniy  remaining  permission  MGE  requires  to  serve  this 


Calendar  references  are  to  201 1 unless  otherwise  noted. 
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area  is  from  state  highway,  raiiroad  and  county  road  authorities  for 
rights-of-way.  No  Commission-reguiated  gas  company  suppiies  naturai 
gas  to  this  area. 

The  Commission  wiii  grant  MGE  the  certificate.  The  proposed 
service  is  in  the  pubiic  interest.  The  Commission  wiii  order  MGE  to  fiie 
revised  tariff  sheets  describing  the  new  service  area. 

Conclusions  of  Law: 

MGE  is  a “gas  corporation”  and  a “pubiic  utiiity”  as  defined  in 
Subsections  386.020(18)  and  (43),  RSMo  Supp.  2010.  It  is  subject  to  the 
Commission’s  jurisdiction  under  to  Chapters  386  and  393,  RSMo  2000. 

A gas  corporation  may  not  exercise  any  right  under  a franchise 
uniess  the  Commission  gives  it  a certificate.  Aiso,  the  Commission  may 
impose  such  conditions  on  the  certificate  as  it  deems  reasonabie  and 
necessary.^ 

The  Commission  conciudes  that  the  proposed  service  area  is 
both  necessary  and  convenient  for  the  pubiic  service.  Furthermore,  the 
Commission  wiii  authorize  MGE  to  construct,  instaii,  own,  operate, 
controi,  manage  and  maintain  a naturai  gas  distribution  system  as 
described  in  its  appiication.  The  Commission  aiso  conciudes  that  it  is 
reasonabie  and  necessary  for  MGE  to  fiie  revised  tariff  sheets  that  refiect 
this  new  service. 

THE  COMMISSION  ORDERS  THAT: 

1 . Southern  Union  Company,  d/b/a  Missouri  Gas  Energy,  is 
granted  a certificate  of  pubiic  convenience  and  necessity  to  construct, 
instaii,  own,  operate,  controi,  manage  and  maintain  a naturai  gas 
distribution  system  in  Sectioni,  Township  26  North,  Range  25  West, 
Lawrence  County,  Missouri. 

2.  The  certificate  of  convenience  and  necessity  referenced  in 
ordered  paragraph  1 shaii  become  effective  on  June  20,  201 1 . 


Subsection  393.170.3,  RSMo  2000. 
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3.  Southern  Union  Company,  d/b/a  Missouri  Gas  Energy,  shaii 
fiie  with  the  Commission  tariff  sheets  describing  the  new  service  area 
and  gas  suppiy  iine  no  iater  than  Juiy  1 0,  201 1 . 

4.  Southern  Union  Company,  d/b/a  Missouri  Gas  Energy,  shaii 
not  serve  the  new  service  area  granted  in  this  order  before  it  fiies  the 
tariff  sheets  described  in  ordered  paragraph  3. 

5.  Nothing  in  this  order  shaii  be  considered  a finding  by  the 
Commission  of  the  reasonabieness  or  prudence  of  the  expenditures 
herein  invoived,  nor  of  the  vaiue  for  ratemaking  purposes  of  the 
properties  herein  invoived,  nor  as  an  acquiescence  in  the  vaiue  piaced 
on  said  property. 

6.  The  Commission  reserves  the  right  to  consider  the  ratemaking 
treatment  to  be  afforded  the  properties  herein  invoived,  and  the  resuiting 
cost  of  capitai,  in  any  iater  proceeding. 

7.  This  order  shaii  become  effective  on  June  20,  201 1 . 

Gunn,  Chm.,  Ciayton,  Davis,  Jarrett, 
and  Kenney,  CC.,  concur. 

Pridgin,  Senior  Reguiatory  Law  Judge 


In  the  Matter  of  the  Application  of  Kansas  City  Power  & Light 
Company  for  Permission  and  Approval  and  a Certificate  of  Public 
Convenience  And  Necessity  Authorizing  It  to  Acquire,  Construct 
Install,  Own,  Operate,  Maintain,  and  Otherwise  Control  and  Manage 
Electrical  Production  and  Related  Facilities  in  the  Smart  Grid 
Project  Area  of  Jackson  County,  Missouri 

File  No.  EA-201 1-0368 
Decided  June  10,  2011 

Electric  §3.  In  granting  the  utility  a certificate  of  convenience  and  necessity,  the 
Commission  approved  the  overall  project  to  install  small  solar  production  facilities  within  a 
defined  area.  Additional  approval  was  not  required  after  the  utility  determined  the  exact 
placement  of  those  facilities. 

ORDER  GRANTING  CERTIFICATE  OF  CONVENIENCE  AND 
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On  May  6,  2011,  Kansas  City  Power  & Light  Company  (KCPL) 
appiied  to  the  Commission  for  a certificate  of  pubiic  convenience  and 
necessity  granting  it  authority  to  construct  and  operate  muitipie  smaii 
soiar  energy  eiectricai  production  faciiities  iocated  in  the  SmartGrid 
Demonstration  Area  in  Kansas  City,  Missouri.  KCPL  asks  the 
Commission  to  approve  its  appiication  by  June  15  so  that  the  project  can 
be  part  of  a pubiic  demonstration  event  to  be  heid  this  summer. 

KCPL’s  appiication  expiains  that  the  soiar  faciiities  wiii  be  iocated 
primariiy  on  the  rooftops  of  schoois,  commerciai  faciiities,  and  residences 
within  the  Demonstration  Area.  The  soiar  faciiities  wiii  be  smaii,  ranging 
in  size  from  100  kW  for  faciiities  instaiied  on  schoois,  down  to  15  kW  for 
faciiities  instaiied  at  customer  residences  and  5 kW  for  a faciiity  to  be 
instaiied  at  a KCPL  substation.  In  total,  the  solar  production  facilities  will 
have  a nameplate  capacity  of  approximately  180  kW.  The  contractors 
installing  the  solar  facilities  will  obtain  any  necessary  local  building 
permits.  The  project  will  be  financed  using  KCPL’s  general  funds  and  the 
United  States  Department  of  Energy  will  reimburse  KCPL  for  half  of  the 
cost  of  the  Project. 

In  response  to  KCPL’s  application,  the  Commission  established 
May  23  as  the  deadline  for  submission  of  intervention  requests  and 
directed  its  Staff  to  file  a recommendation  by  May  27.  The  Missouri 
Department  of  Natural  Resources  (MDNR)  applied  to  intervene  on  May 
23,  and  the  Commission  granted  its  application  to  intervene  on  May  24. 
No  other  party  has  applied  to  intervene. 

Staff  and  MDNR  filed  their  recommendations  on  May  27.  MDNR 
advises  the  Commission  to  approve  KCPL’s  application  as  a visible 
demonstration  of  distributed  solar  technology.  MDNR  believes  that 
placement  of  rooftop  solar  units  on  a diverse  selection  of  buildings  in  the 
SmartGrid  Demonstration  Area  will  serve  the  public  interest  by 
increasing  the  public’s  exposure  to  this  renewable  energy  alternative. 

Staff  also  advises  the  Commission  to  approve  KCPL’s 
application.  However,  Staff  is  concerned  that  KCPL’s  Application  does 
not  specify  the  exact  locations  where  the  rooftop  solar  facilities  will  be 
installed.  In  an  amendment  to  its  application  filed  on  May  27,  KCPL  was 
able  to  specify  the  installation  location  of  two  solar  facilities,  100  kW  to 
be  installed  at  a school  and  5kW  to  be  installed  at  a KCPL  substation. 
However,  KCPL  has  not  yet  determined  the  exact  location  of  the  other  75 
kW  it  plans  to  install. 

Staff  believes  the  Missouri  Court  of  Appeals’  recent  decisions 
regarding  the  construction  of  the  South  Harper  electrical  generating  plant 
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requires  the  utility  to  specify  the  location  of  the  generation  to  be  built 
before  the  Commission  can  grant  a certificate  of  convenience  and 
necessity.  The  first  South  Harper  decision,^  declares  that  section 
393.170.1 , RSMo  2000  requires  an  electric  utility  to  obtain  a certificate  of 
convenience  and  necessity  from  the  Commission  before  constructing  an 
electrical  generating  facility  within  its  service  territory.  That  decision  also 
declares  that  section  393.170.3,  RSMo  2000  requires  the  Commission  to 
determine  contemporaneously  with  the  application  whether  construction 
of  the  electrical  generating  facility  is  necessary  or  convenient  for  the 
public  service.^  Because  of  that  decision,  Staff  advises  the  Commission 
to  issue  a certificate  only  for  the  105  kW  facilities  for  which  KCPL  has 
specifically  identified  an  installation  site. 

After  reviewing  the  applicable  decisions  and  statutes,  as  well  as 
the  facts  described  in  KCPL’s  application,  the  Commission  concludes 
that  Staffs  interpretation  is  overly  restrictive.  The  purpose  of  the 
statutory  requirement  is  to  ensure  that  the  public  interest  is  protected.  In 
the  South  Harper  case  the  public  interest  concerned  placement  of  a 
natural  gas-fired  turbine  electrical  generating  plant  that  could  potentially 
disrupt  a residential  neighborhood  without  regard  to  local  zoning 
requirements.  In  this  case,  the  public  interest  concerns  placement  of 
solar  arrays  on  a few  buildings,  subject  to  local  building  permits  and  in  a 
way  that  does  not  implicate  local  zoning  requirements. 

If  Staff’s  interpretation  of  the  requirements  of  the  statute  and  the 
court  decision  were  correct,  then  KCPL  would  have  to  come  back  before 
the  Commission  with  a new  application  for  a certificate  of  convenience 
and  necessity  each  time  it  identifies  a new  structure  on  which  it  wishes  to 
install  a small  solar  production  facility.  That  would  be  a waste  of 
resources  for  both  the  utility  and  for  the  Commission.  Instead,  the 
Commission  finds  that  by  specifying  the  parameters  of  the  area  in  which 
it  intends  to  install  the  described  small  solar  production  facilities,  KCPL 
has  provided  the  Commission  with  sufficient  information  to  satisfy  the 
requirements  of  the  statute. 

Section  393.170.1,  RSMo  2000  provides  that  no  electrical 
corporation  may  begin  construction  of  electric  plant  until  it  has  obtained 
the  permission  and  approval  of  the  Commission.  Subsection  3 of  that 
statute  says  the  Commission  may  grant  such  approval  when  it 
determines,  after  due  hearing,  that  such  construction  is  necessary  or 


^ Stopaquila.org  v.  Aquilajnc.,  180  S.W.  3d  24  (Mo  Ap.  W.D.  2005). 
^ Id.  at  34. 


KANSAS  CITY  POWER  & LIGHT  COMPANY 


568 


20  Mo.  P.S.C.  3d 


convenient  for  the  public  service.  In  this  case  no  party  has  requested  a 
hearing  and  the  Commission  will  decide  the  case  based  on  the  submitted 
pleadings. 

Based  on  KCPL’s  verified  application  and  the  recommendations 
of  Staff  and  MDNR,  the  Commission  finds  that  KCPL’s  plan  to  install 
small  solar  production  facilities  within  the  SmartGrid  Demonstration 
Project  Area  is  necessary  and  convenient  for  the  public  service.  The 
Commission  will  grant  KCPL  a certificate  of  public  convenience  and 
necessity  for  that  purpose. 

KCPL  also  requests  a waiver  of  Commission  Rule  4 CSR  240- 
4.020(2),  which  would  require  KCPL  to  file  notice  of  a potential  contested 
case  sixty  days  before  filing  its  application  for  certificate  of  public 
convenience  and  necessity.  The  Commission  will  grant  that  requested 
waiver. 

In  granting  KCPL  a certificate  of  convenience  and  necessity,  the 
Commission  is  approving  the  overall  project  to  install  small  solar 
production  facilities  within  the  SmartGrid  Demonstration  Project  area. 
Additional  Commission  approval  is  not  required  after  KCPL  determines 
precisely  on  which  buildings  to  install  those  small  solar  facilities. 
However,  the  Commission  will  direct  KCPL  to  file  a list  of  the  specific 
locations  at  which  small  solar  production  facilities  have  been  installed 
after  that  information  is  available. 

THE  COMMISSION  ORDERS  THAT: 

1 . Kansas  City  Power  & Light  Company  is  granted  a certificate  of 
convenience  and  necessity  to  acquire,  construct,  install,  own,  operate, 
maintain  and  otherwise  control  and  manage  a group  of  distributed  solar 
electrical  production  facilities  with  an  additive  nameplate  capacity  of 
approximately  180  kW  and  related  facilities  located  in  the  SmartGrid 
Project  Area  in  Kansas  City,  Missouri. 

2.  Kansas  City  Power  & Light  Company  is  granted  a waiver  from 
the  requirements  of  Commission  Rule  4 CSR  240-4.020(2). 

3.  Nothing  in  this  order  shall  be  considered  a finding  by  the 
Commission  of  the  reasonableness  of  the  expenditures  herein  involved, 
nor  of  the  value  for  ratemaking  purposes  of  the  properties  herein 
involved,  nor  as  an  acquiescence  in  the  value  placed  on  said  property. 

4.  The  Commission  reserves  the  right  to  consider  the  ratemaking 
treatment  to  be  afforded  the  expenditures  and  properties  herein  involved, 
and  the  resulting  cost  of  capital,  in  any  later  proceeding. 

5.  This  order  shall  become  effective  on  June  1 5,  201 1 . 


AQUA  MISSOURI,  INC. 
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Gunn,  Chm.,  Clayton,  Davis,  Jarrett, 
and  Kenney,  CC.,  concur. 

Woodruff,  Chief  Reguiatory  Law  Judge 


In  the  Matter  of  the  Joint  Application  of  Aqua  Missouri,  Inc.  and  the 
City  of  Taos,  Missouri,  for  Authority  to  Acquire  Certain  Assets  of 
Aqua  Missouri,  Inc.,  and  in  Connection  Therewith,  Certain  Other 
Related  Transactions 


File  No.  SO-201 1-0331 
Decided  June  15,  2011 

Certificates  §45.  The  Commission  grants  public  utility’s  application  to  sell  works  and  system 
to  city,  conditioned  on  notice  of  that  transfer,  for  cancelation  of  public  utility’s  certificate  and 
tariff. 

Water  §4.  The  Commission  grants  public  utility’s  application  to  sell  works  and  system  to  city, 
conditioned  on  notice  of  that  transfer,  for  cancelation  of  public  utility’s  certificate  and  tariff. 

ORDER  GRANTING  APPLICATION  WITH  CONDITIONS 


The  Missouri  Pubiic  Service  Commission  is  approving  the 
appiication  subject  to  conditions  recommended  by  Staff. 

On  Aprii  7,  2011,  Aqua  Missouri,  Inc.  and  the  City  of  Taos, 
Missouri  fiied  the  appiication  seeking  authority  for  the  City  of  Taos, 
Missouri  to  acquire  the  sewer  system  of  Aqua  Missouri,  Inc. 

By  order  dated  April  8,  201 1 , the  Commission  provided  for  notice 
of  the  application  to  affected  political  subdivisions  and  others.  In  that 
same  order,  the  Commission  set  a deadline  for  applications  to  intervene. 
As  of  the  date  of  this  order,  the  Commission  has  received  no  application 
to  intervene.  Staff  filed  its  recommendation  on  June  10,  2011,  favoring 
the  application  subject  to  certain  conditions.  Because  the  applicants 
sought  expedited  treatment,^  the  Commission  will  dispense  with  the  time 
for  responses  to  the  recommendation. 

No  law  requires  an  evidentiary  hearing,^  and  no  person  has 
sought  one,®  so  this  action  is  not  a contested  case  and  the  Commission 
need  not  separately  state  its  findings  of  fact. 


' Motion  filed  on  May  31 , 2001 1 ; granted  by  order  dated  June  3,  201 1 . 
" Section  536.010(4),  RSMo  Supp.  2010. 
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The  Commission  has  jurisdiction  to  ruie  on  the  appiication  under 
the  foiiowing  provision: 

No  [sewer  company]  shaii  hereafter  seii . . . its  . . . works 

or  system  . . . without  having  first  secured  from  the 

commission  an  order  authorizing  it  so  to  do.  ['‘j 
The  Commission  wiii  oniy  deny  the  appiication  if  approvai  wouid  be 
detrimentai  to  the  pubiic  interest.^  The  pubiic  interest  wiii  suffer  no 
detriment  from  the  saie,  according  to  the  verified  fiiings,  with  the 
conditions  set  forth  beiow.  Therefore,  the  Commission  wiii  approve  the 
appiication  subject  to  those  conditions. 

THE  COMMISSION  ORDERS  THAT: 

1.  The  appiication  for  authority  to  transfer  assets  (“transfer”)  from 
Aqua  Missouri,  Inc.  (“Aqua”)  to  the  City  of  Taos,  Missouri  is  approved 
subject  to  the  foiiowing  conditions. 

2.  Uniess  the  transfer  of  assets  is  compiete,  no  iater  than  30 
days  after  the  effective  date  of  this  order  and  at  the  end  of  each 
subsequent  30-day  period.  Aqua  shaii  fiie  a status  report  stating  whether 
the  transfer  is  compiete,  is  proceeding,  or  wiii  not  occur. 

3.  Within  three  business  days  after  the  transfer  is  compiete. 
Aqua  shaii  fiie  notice  of  the  transfer,  inciuding  evidence  that  the  transfer 
has  occurred,  so  that  the  Commission  may  cancei  Aqua’s  certificate  of 
convenience  and  necessity  and  sewer  tariff  on  fiie  for  the  area  being 
served  by  the  assets  transferred. 

4.  This  order  shaii  become  effective  on  June  25,  201 1 . 

5.  This  fiie  shaii  remain  open  for  notice  of  the  transfer,  and  the 
canceiiation  of  any  associated  tariff,  and  certificate  of  convenience  and 
necessity. 

Gunn,  Chm.,  Ciayton,  Davis,  Jarrett, 
and  Kenney,  CC.,  concur. 

Daniei  Jordan,  Senior  Reguiatory  Law  Judge 


^ state  ex  ret.  Rex  Deffenderfer  Ent,  Inc.  v.  Public  Serv.  Comm’n,  776  S.W.2d  494,  496 
(Mo.  App.,  W.D.  1989). 

Section  393. 1 90. 1 , RSMo  2000. 

^ State  ex  ret.  City  of  St.  Louis  v.  Public  Serv. Comm’n  of  Missouri,  73  S.W.2d  393,  400  (Mo. 
1934). 
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In  the  Matter  of  the  Assessment  Against  the  Public  Utilities  in  the 
State  of  Missouri  for  the  Expenses  of  the  Commission  for  the  Fiscal 
Year  Commencing  July  1,  2011 

Case  No.  AO-2011-0395 
Decided  June  22,  2011 

Public  Utilities  §1.  The  Commission  estimated  its  fiscai  year  2012  Assessment  to  be 
$16,574,239. 


ASSESSMENT  ORDER  FOR  FISCAL  YEAR  2012 


Pursuant  to  386.370,  RSMo  2000,  the  Commission  estimates  the 
expenses  to  be  incurred  by  it  during  the  fiscai  year  commencing  Juiy  1, 
201 1 . These  expenses  are  reasonabiy  attributabie  to  the  reguiation  of 
pubiic  utiiities  as  provided  in  Chapters  386,  392  and  393,  RSMo  and 
amount  to  $18,813,763.  Within  that  totai,  the  Commission  estimates  the 
expenses  directiy  attributabie  to  the  reguiation  of  the  six  groups  of  pubiic 
utiiities:  eiectricai,  gas,  heating,  water,  sewer  and  teiephone,  which  totai 
for  aii  groups  $11,094,488.  In  addition  to  the  separateiy  identified  costs 
for  each  utiiity  group,  the  Commission  estimates  the  amount  of  expenses 
that  couid  not  be  attributed  directiy  to  any  utiiity  group  of  $7,71 9,275. 

The  Commission  estimates  that  the  amount  of  Federai  Gas 
Safety  reimbursement  wiii  be  $540,852.  The  unexpended  baiance  in  the 
Pubiic  Service  Commission  Fund  in  the  hands  of  the  State  Treasurer  on 
Juiy  1,  2011,  is  estimated  to  be  $1,698,672.  The  Commission  deducts 
these  amounts  and  estimates  its  Fiscai  Year  2012  Assessment  to  be 
$16,574,239.  The  unexpended  sum  is  aiiocated  as  a deduction  from  the 
estimated  expenses  of  each  utiiities  group  iisted  above,  in  proportion  to 
the  group’s  gross  intrastate  operating  revenue  as  a percentage  of  aii 
groups’  gross  intrastate  operating  revenue  for  the  caiendar  year  of  2010, 
as  provided  by  iaw.  The  reimbursement  from  the  federai  gas  safety 
program  is  deducted  from  the  estimated  expenses  attributed  to  the  gas 
utiiity  group. 

The  Commission  aiiocates  to  each  utiiity  group  its  directiy 
attributabie  estimated  expenses.  Additionai  common,  administrative  and 
other  costs  not  directiy  attributabie  to  any  particuiar  utiiity  group  are 
assessed  according  to  the  group's  proportion  of  the  totai  gross  intrastate 
operating  revenue  of  aii  utiiities  groups.  Those  amounts  are  set  out  with 
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more  specificity  in  documents  iocated  on  the  Commission’s  web  page  at 
http://www.psc.mo.gov. 

The  Commission  fixes  the  amount  so  aiiocated  to  each  such 
group  of  pubiic  utiiities,  net  of  said  estimated  unexpended  fund  baiance 
and  federai  reimbursement  as  foiiows: 

Eiectric $ 8,428,925 

Gas $4,129,396 

Steam/Heating $ 96,862 

Water $ 1 ,324,045 

Sewer $ 594,222 

Teiephone $ 2,000,789 

Totai $ 16,574,239 

This  year,  pursuant  to  HB7,  Section  7.185,  2011  Session,  the 
Commission  has  been  charged  with  coiiecting  an  assessment  for  the 
Office  of  Pubiic  Counsei  which  totais  $1,024,131  and  is  inciuded  in  the 
totai  assessment  amount  of  $1 6,574,239. 

The  Commission  aiiocates  a proportionate  share  of  the 
$16,574,239  to  each  industry  group  as  indicated  above.  The  amount 
aiiocated  to  each  industry  group  is  aiiotted  to  the  companies  within  that 
group.  This  aiiotment  is  accompiished  according  to  the  percentage  of 
each  individuai  company’s  gross  intrastate  operating  revenues  compared 
to  the  totai  gross  intrastate  operating  revenues  for  that  group.  The 
amount  aiiotted  to  a company  is  the  amount  assessed  to  that  company. 

The  Budget  and  Fiscai  Services  Department  of  the  Commission 
is  hereby  directed  to  caicuiate  the  amount  of  such  assessment  against 
each  pubiic  utiiity,  and  the  Commission’s  Executive  Director  shaii  render 
a statement  of  such  assessment  to  each  pubiic  utiiity  on  or  before  Juiy  1 , 
2011.  The  assessment  shaii  be  due  and  payabie  on  or  before  Juiy  15, 
2011,  or  at  the  option  of  each  pubiic  utiiity,  it  may  be  paid  in  equai 
quarteriy  instaiiments  on  or  before  Juiy  15,  2011,  October  15,  2011, 
January  15,  2012,  and  Aprii  15,  2012.  The  Budget  and  Fiscai  Services 
Department  shaii  deiiver  checks  to  the  Director  of  Revenue  the  day  they 
are  received. 

Aii  checks  shaii  be  made  payabie  to  the  Director  of  Revenue, 
State  of  Missouri;  however,  these  checks  must  be  sent  to: 

Missouri  Pubiic  Service  Commission 
Budget  and  Fiscai  Services  Department 
P.O.  Box  360 

Jefferson  City,  MO,  651 02-0360 
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IT  IS  ORDERED  THAT: 

1 . The  assessment  for  fiscal  year  201 2 shall  be  as  set  forth 

herein. 

2.  The  Budget  and  Fiscal  Services  Department  of  the 
Commission  shall  calculate  the  amount  of  such  assessment  against 
each  public  utility. 

3.  On  behalf  of  the  Commission,  the  Commission’s 
Executive  Director  shall  render  a statement  of  such  assessment  to  each 
public  utility  on  or  before  July  1 , 201 1 . 

4.  Each  public  utility  shall  pay  its  assessment  as  set  forth 

herein. 

5.  The  Budget  and  Fiscal  Services  Department  shall  deliver 
checks  to  the  Director  of  Revenue  the  day  they  are  received. 

6.  This  order  shall  become  effective  on  July  1 , 201 1 . 


Gunn,  Chm.,  Clayton,  Davis 
Jarrett,  and  Kenney,  CC.,  concur. 

Woodruff,  Chief  Regulatory  Law  Judge 


In  the  Matter  of  Union  Electric  Company,  d/b/a  Ameren  Missouri’s 
Tariff  to  Increase  Its  Annual  Revenues  for  Electric  Service* 

File  No.  ER-2011-0028 
Decided  July  13,  2011 

Rates  §22.  No  one  benefits  when  a utility  is  deprived  of  the  ability  to  charge  its  customers  a 
just  and  reasonable  rate.  Public  sentiment  is  only  part  of  the  equation  the  Commission 
must  consider  when  fulfilling  its  responsibility  to  establish  just  and  reasonable  rates. 

Electric  §33.  The  Commission  continued  a tracking  mechanism  for  costs  related  to 
vegetation  management  to  encourage  the  utility  to  continue  to  improve  reliability. 

Rates  §20.  The  purpose  of  normalization  is  to  determine  a reasonable  expectation  of  what 
costs  a utility  is  likely  to  experience  in  the  future  so  that  rates  can  be  set  to  allow  the  utility  a 
reasonable  opportunity  to  recover  those  costs. 

Evidence,  practice  and  procedure  §4.  Utility  expenditures  are  presumed  to  be  prudently 
incurred  until  some  party  presents  sufficient  evidence  to  establish  a serious  doubt  as  to 
prudence.  Thereafter  the  burden  shifts  to  the  utility  to  prove  that  its  expenditures  were 
prudent. 
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Electric  §22.  The  throughput  disincentive  discourages  investment  by  utiiities  in  energy 
efficiency  measures. 

Electric  §37.  Ameren  Missouri  was  not  aiiowed  to  inciude  any  amount  of  the  cost  to  rebuiid 
the  upper  reservoir  of  the  Taum  Sauk  piant  in  its  rate  base. 

Electric  §29.  The  Commission  must  use  its  judgment  to  estabiish  a rate  of  return  on  equity 
attractive  enough  to  investors  to  aiiow  the  utiiity  to  fairiy  compete  for  the  investor’s  doiiar  in 
the  capitai  market. 

Electric  §29.  The  principles  and  methods  involved  in  valuing  physical  assets  are  different 
than  the  principles  and  methods  involved  in  estimating  a utility’s  cost  of  equity.  Therefore, 
valuation  analyses  cannot  be  used  to  support  the  reasonableness  of  a return  on  equity 
recommendation. 

Rates  §101.  Any  fuel  adjustment  clause  the  Commission  allows  a utility  to  implement  must 
be  reasonably  designed  to  allow  the  company  a sufficient  opportunity  to  earn  a fair  return 
on  equity. 

Electric  §43.  The  Commission’s  rule  allows  Ameren  Missouri  to  use  an  AAO  to  defer 
recovery  of  its  costs  as  an  alternative  to  recovering  those  costs  through  a Renewable 
Energy  Standard  Rate  Adjustment  Mechanism  (RESRAM). 

Public  Utilities  §7.  The  Commission  does  not  have  authority  to  dictate  to  the  company 
whether  it  must  use  internal  workforce  rather  than  outside  contractors  to  perform  the  work 
of  the  company. 

Rates  §119.  It  is  important  that  each  customer  class  carry  its  own  weight  by  paying  rates 
sufficient  to  cover  the  cost  to  serve  that  class.  That  also  encourages  cost  effective 
utilization  of  electricity  by  sending  appropriate  price  signals. 

Rates  §89.  The  Commission  does  not  like  declining  block  rates,  but  insufficient  evidence 
was  presented  to  justify  changing  those  rates. 

REPORT  AND  ORDER 


APPEARANCES 

Thomas  M.  Byrne,  Managing  Assoc.  General  Counsel,  and  Wendy  K. 
Tatro,  Asst.  General  Counsel,  Ameren  Services  Company,  P.O.  Box 
66149,  1901  Chouteau  Ave.,  St.  Louis,  Missouri  63103; 

James  B.  Lowery,  Attorney  at  Law,  and  Michael  Tripp,  Smith  Lewis, 
LLP,  P.O.  Box  918,  Suite  200,  City  Centre  Building,  111  South  Ninth  St. 
Columbia,  Missouri  65205-0918;  and 
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Russ  Mitten,  Attorney  at  Law,  Brydon,  Swearengen  & England,  312  E. 
Capital  Ave.,  Jefferson  City,  Missouri  65102. 

Mark  A.  Whitt,  Attorney  at  Law,  Carpenter  Lipps  & Leland  LLP,  280 
Plaza,  Suite  1300,  280  North  High  Street,  Columbus,  Ohio  43215. 

For  Union  Electric  Company,  d/b/a  Ameren  Missouri. 

Kevin  Thompson,  Chief  Staff  Counsel,  Steven  Dotthiem,  Chief  Deputy 
Counsel,  Nathan  Williams,  Deputy  Counsel,  Jennifer  Hernandez, 
Legal  Counsel,  Sarah  Kliethermes,  Legal  Counsel,  Jaime  Ott,  Legal 
Counsel,  Meghan  McClowery,  Legal  Counsel,  and  Annette  Slack. 
Legal  Counsel,  P.O.  Box  360,  200  Madison  Street,  Jefferson  City, 
Missouri  65102 

For  the  Staff  of  the  Missouri  Public  Service  Commission. 

Lewis  R.  Mills.  Jr..  Public  Counsel,  P.O.  Box  2230,  200  Madison  Street, 
Suite  650,  Jefferson  City,  Missouri  65102 

For  the  Office  of  the  Public  Counsel  and  the  Public. 

Jennifer  Frazier,  Assistant  Attorney  General,  P.O.  Box  899,  Jefferson 
City,  Missouri  65102 

For  the  Missouri  Department  of  Natural  Resources. 

David  Woodsman,  Attorney  at  Law,  Finnegan,  Conrad  & Peterson,  L.C., 
428  East  Capitol,  Suite  300,  Jefferson  City,  Missouri  65101 

For  the  Midwest  Energy  Users’  Association. 

Diana  Vuvisteke,  Attorney  at  Law,  Mark  Leadlove,  Attorney  at  Law, 
Brent  Roam,  Attorney  at  Law,  Edward  F.  Downey,  Attorney  at  Law,  and 
Carol  lies,  Attorney  at  Law,  Bryan  Cave,  LLP,  211  N.  Broadway,  Suite 
3600,  St.  Louis,  Missouri  63102 

For  Missouri  Industrial  Energy  Consumers. 
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Lisa  C.  Lanqeneckert,  Attorney  at  Law,  Sandberg,  Phoenix  & Von 
Gontard,  P.C.,  515  N.  6’"  Street,  St.  Louis,  Missouri  63101. 

For  Missouri  Energy  Group. 

John  B.  Coffman,  Attorney  at  Law,  John  B.  Coffman,  LLC,  871  Tuxedo 
Bivd,  St.  Louis,  Missouri  63119-2044. 

For  AARP  and  the  Consumers  Councii  of  Missouri. 

Sherrie  A.  Schroder,  Attorney  at  Law,  Hammond  and  Shinners,  P.C. 
7730  Carondeiet  Ave.,  Suite  200,  St.  Louis,  Missouri  63105. 

For  Internationai  Brotherhood  of  Eiectricai  Workers  Locais  2,  309,  649, 
702,  1439,  1455,  AFL-CIO  and  Internationai  Brotherhood  of  Operating 
Engineers  Locai  148,  AFL-CIO. 

Leland  B.  Curtis,  Attorney  at  Law,  Curtis,  Oetting,  Heinz,  Garrett  & 
O’Keefe,  130  S.  Bemiston,  Suite  200,  St.  Louis,  Missouri  63105. 

For  the  St.  Louis  County  Municipai  League,  the  Cities  of  O’Faiion,  Creve 
Coeur,  University  City,  Oiivette,  St.  Ann,  Kirkwood,  Beiiefontaine 
Neighbors,  Fiorissant,  Richmond  Heights,  Twin  Oaks,  Baiiwin, 
Brentwood,  Riverview,  St.  John,  and  Sunset  Hiiis  (The  Municipai  Group). 

Thomas  R.  Schwarz,  Biitz,  Bardgett  & Deutsch,  L.C.  308  East  High 
Street,  Suite  301,  Jefferson  City,  Missouri  65101. 

For  the  Missouri  Retaiiers  Association. 

CHIEF  REGULATORY  LAW  JUDGE:  Morris  L.  Woodruff 

The  Missouri  Pubiic  Service  Commission,  having  considered  aii 
the  competent  and  substantiai  evidence  upon  the  whoie  record,  makes 
the  foiiowing  findings  of  fact  and  conciusions  of  iaw.  The  positions  and 
arguments  of  aii  of  the  parties  have  been  considered  by  the  Commission 
in  making  this  decision.  Faiiure  to  specificaiiy  address  a piece  of 
evidence,  position,  or  argument  of  any  party  does  not  indicate  that  the 
Commission  has  faiied  to  consider  reievant  evidence,  but  indicates 
rather  that  the  omitted  materiai  was  not  dispositive  of  this  decision. 
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Summary 

This  order  allows  Ameren  Missouri  to  increase  the  revenue  it 
may  collect  from  its  Missouri  customers  by  approximately  $172  million 
based  on  the  data  contained  in  the  Revised  True-up  Reconciliation  filed 
by  the  Missouri  Public  Service  Commission  Staff  on  May  1 6,  201 1 . 

Procedural  History 

On  September  3,  2010,  Union  Electric  Company,  d/b/a  Ameren 
Missouri  filed  tariff  sheets  designed  to  implement  a general  rate  increase 
for  electric  service.  The  tariff  would  have  increased  Ameren  Missouri’s 
annual  electric  revenues  by  approximately  $263  million.  The  tariff 
revisions  carried  an  effective  date  of  October  3,  2010. 

By  order  issued  on  September  7,  2010,  the  Commission 
suspended  Ameren  Missouri’s  general  rate  increase  tariff  until  July  31, 
2011,  the  maximum  amount  of  time  allowed  by  the  controlling  statute.^ 
In  the  same  order,  the  Commission  directed  that  notice  of  Ameren 
Missouri’s  tariff  filing  be  provided  to  interested  parties  and  the  public. 
The  Commission  also  established  October  4,  2010,  as  the  deadline  for 
submission  of  applications  to  intervene.  The  following  parties  filed 
applications  and  were  allowed  to  intervene:  The  International 
Brotherhood  of  Electrical  Workers  Locals  2,  309,  649,  702,  1439,  and 
1455,  AFL-CIO  and  International  Union  of  Operating  Engineers  Local 
148  AFL-CIO  (collectively  the  Unions);  The  Missouri  Industrial  Energy 
Consumers  (MIEC);^  The  Missouri  Energy  Group  (MEG);^  The  Missouri 
Department  of  Natural  Resources  (MDNR);  Missouri-American  Water 
Company;  The  Consumers  Council  of  Missouri;  AARP;  The  Missouri 
Retailers  Association;  The  Natural  Resources  Defense  Council;  the 
Missouri  Coalition  for  the  Environment,  d/b/a  Renew  Missouri;  the  Cities 
of  O’Fallon,  Creve  Coeur,  University  City,  Olivette,  St.  Ann,  Kirkwood, 
Bellfontaine  Neighbors,  Florissant,  Richmond  Heights,  Ballwin, 

Brentwood,  St.  John,  Sunset  Hills,  the  Village  of  Twin  Oaks,  the  Village 
of  Riverview,  and  the  St.  Louis  County  Municipal  League  (the  Municipal 


' Section  393.150,  RSMo  2000. 

^ The  following  members  of  MIEC  were  allowed  to  intervene  as  individual  entities  and  as  an 
association:  Anheuser-Busch  Companies,  Inc.;  BioKyowa,  Inc.;  The  Boeing  Company; 
Doe  Run;  Enbridge;  Explorer  Pipeline;  General  Motors  Corporation;  GKN  Aerospace; 
Hussmann  Corporation;  JW  Aluminum;  Monsanto;  Precoat  Metals;  Proctor  & Gamble 
Company;  Nestle  Purina  PetCare;  Noranda  Aluminum;  Saint  Gobain;  Solatia;  and  U.S. 
Silica  Company. 

^ The  members  of  MEG  are  Barnes-Jewish  Hospital;  Buzzi  Unicem  USA,  Inc.;  and  SSM 
Healthcare. 
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Group);  the  Midwest  Energy  Users’  Association  (MEUA);"*  and  Charter 
Communications,  Inc. 

On  November  10,  2010,  the  Commission  estabiished  the  test 
year  for  this  case  as  the  12-month  period  ending  March  31, 2010,  trued- 
up  as  of  February  28,  2011.  In  its  November  10  order,  the  Commission 
estabiished  a procedurai  scheduie  ieading  to  an  evidentiary  hearing 
regarding  Ameren  Missouri’s  generai  rate  increase  tariff. 

In  February  and  March  2011,  the  Commission  conducted 
fourteen  iocai  pubiic  hearings  at  various  sites  around  Ameren  Missouri’s 
service  area.  At  those  hearings,  the  Commission  heard  comments  from 
Ameren  Missouri’s  customers  and  the  pubiic  regarding  Ameren 
Missouri’s  request  for  a rate  increase. 

In  compliance  with  the  established  procedural  schedule,  the 
parties  prefiled  direct,  rebuttal,  and  surrebuttal  testimony.  The 
evidentiary  hearing  began  on  April  26,  2011,  and  continued  through  May 
20.  The  parties  indicated  they  had  no  contested  true-up  issues  and  the 
Commission  cancelled  the  scheduled  true-up  hearing.  The  parties  filed 
post-hearing  briefs  on  June  1 , 201 1 , with  reply  briefs  following  on  June 
13.  Based  on  the  revised  true-up  reconciliation  filed  by  Staff  on  May  16, 
Ameren  Missouri  has  reduced  its  rate  increase  request  to  $21 1 ,1 83,446. 

Admission  of  True-Up  Document  into  Evidence 

A true-up  hearing  was  originally  scheduled  for  May  23  and  24. 
On  May  16,  Gary  Weiss  filed  true-up  direct  testimony  consisting  of  many 
pages  of  accounting  schedules  detailing  true-up  numbers.  There  were 
no  true-up  issues  and  on  May  20,  the  Commission  cancelled  the  true-up 
hearing.  Through  an  oversight,  Mr.  Weiss’s  true-up  testimony  was  never 
admitted  into  evidence.  However,  the  accounting  schedules  attached  to 
that  testimony  are  cited  in  the  briefs  and  in  this  report  and  order. 
Therefore,  the  Commission  will  admit  the  True-Up  Direct  Testimony  of 
Gary  S.  Weiss  into  evidence  and  will  assign  that  document  exhibit 
number  1 74. 

The  Partial  Stipulations  and  Agreements 

During  the  course  of  the  evidentiary  hearing,  various  parties  filed 
three  nonunanimous  partial  stipulations  and  agreements  resolving  issues 
that  would  otherwise  have  been  the  subject  of  testimony  at  the  hearing. 
No  party  opposed  those  partial  stipulations  and  agreements.  As 
permitted  by  its  regulations,  the  Commission  treated  the  unopposed 


4 
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partial  stipulations  and  agreements  as  unanimous.^  After  considering  the 
stipulations  and  agreements,  the  Commission  approved  them  as  a 
resolution  of  the  issues  addressed  in  those  agreements.®  The  issues 
resolved  in  those  stipulations  and  agreements  will  not  be  further 
addressed  in  this  report  and  order,  except  as  they  may  relate  to  any 
unresolved  issues. 

On  May  12,  201 1 , Public  Counsel,  MIEC,  AARP,  the  Consumers 
Council  of  Missouri,  the  Missouri  Retailers,  MEUA,  and  MEG  filed  a non- 
unanimous  stipulation  and  agreement  that  would  have  resolved  various 
class  cost  of  service  and  rate  design  issues.  The  Municipal  Group 
opposed  that  non-unanimous  stipulation  and  agreement.  Similarly,  on 
May  18,  Ameren  Missouri  and  MDNR  filed  a non-unanimous  stipulation 
and  agreement  regarding  evaluation  of  the  low-income  weatherization 
program.  Public  Counsel  opposed  that  stipulation  and  agreement.  As 
provided  in  the  Commission’s  rules,  the  Commission  will  consider  those 
stipulations  and  agreements  to  be  merely  a position  of  the  signatory 
parties  to  which  no  party  is  bound. ^ The  issues  that  were  the  subject  of 
those  stipulations  and  agreements  will  be  determined  in  this  report  and 
order. 

Overview 

Ameren  Missouri  is  an  investor-owned  integrated  electric  utility 
providing  retail  electric  service  to  large  portions  of  Missouri,  including  the 
St.  Louis  Metropolitan  area.  Ameren  Missouri  has  approximately  1 .2 
million  retail  electric  customers  in  Missouri,  more  than  1 million  of  whom 
are  residential  customers.®  Ameren  Missouri  also  operates  a natural  gas 
utility  in  Missouri  but  the  rates  it  charges  for  natural  gas  are  not  at  issue 
in  this  case. 

Ameren  Missouri  began  the  rate  case  process  when  it  filed  its 
tariff  on  September  3,  2010.  In  doing  so,  Ameren  Missouri  asserted  it 
was  entitled  to  increase  its  retail  rates  by  $263  million  per  year,  an 
increase  of  approximately  1 1 percent.®  Ameren  Missouri  attributed 
approximately  $200  million  of  the  proposed  increase  to  energy 
infrastructure  investments,  environmental  controls  and  other  reliability 
costs  to  meet  customers’  expectations  for  more  reliable  and  cleaner 


^ Commission  Rule  4 CSR  240-2.1 15(C). 

® The  Commission  issued  its  Order  Approving  Stipulations  and  Agreements  on  June  1, 
2011. 

^ Commission  Rule  4 CSR  240-2.1 15(2)(D). 

® Baxter  Direct,  Ex.  100,  Page  4,  Lines  19-20. 

^ Baxter  Direct,  Ex.  100,  Page  5,  Lines  16-17. 
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energy.^®  The  company  attributed  another  $70  million  of  that  increase  to 
the  rebasing  of  fuel  costs  that  would  otherwise  be  passed  through  to 
customers  by  operation  of  the  company’s  existing  fuel  adjustment 
clause." 

Ameren  Missouri  set  out  its  rationale  for  increasing  its  rates  in 
the  direct  testimony  it  filed  along  with  its  tariff  on  September  3,  2010.  In 
addition  to  its  filed  testimony,  Ameren  Missouri  provided  work  papers 
and  other  detailed  information  and  records  to  the  Staff  of  the 
Commission,  Public  Counsel,  and  to  the  intervening  parties.  Those 
parties  then  had  the  opportunity  to  review  Ameren  Missouri’s  testimony 
and  records  to  determine  whether  the  requested  rate  increase  was 
justified. 

Where  the  parties  disagreed,  they  prefiled  written  testimony  to 
raise  those  issues  to  the  attention  of  the  Commission.  All  parties  were 
given  an  opportunity  to  prefile  three  rounds  of  testimony  - direct, 
rebuttal,  and  surrebuttal.  The  process  of  filing  testimony  and  responding 
to  the  testimony  filed  by  other  parties  revealed  areas  of  agreement  that 
resolved  some  issues  and  areas  of  disagreement  that  revealed  new 
issues.  On  April  21,  the  parties  filed  a list  of  the  issues  they  asked  the 
Commission  to  resolve.  The  Commission  will  address  those  issues  in 
the  order  submitted  by  the  parties. 

Conclusions  of  Law  Regarding  Jurisdiction 

A.  Ameren  Missouri  is  a public  utility,  and  an  electrical 
corporation,  as  those  terms  are  defined  in  Section  386.020(43)  and  (15), 
RSMo  (Supp.  2010).  As  such,  Ameren  Missouri  is  subject  to  the 
Commission’s  jurisdiction  pursuant  to  Chapters  386  and  393,  RSMo. 

B.  Section  393.140(11),  RSMo  2000,  gives  the  Commission 
authority  to  regulate  the  rates  Ameren  Missouri  may  charge  its 
customers  for  electricity.  When  Ameren  Missouri  filed  a tariff  designed  to 
increase  its  rates,  the  Commission  exercised  its  authority  under  Section 
393.150,  RSMo  2000,  to  suspend  the  effective  date  of  that  tariff  for  120 
days  beyond  the  effective  date  of  the  tariff,  plus  an  additional  six  months. 

Conclusions  of  Law  Regarding  the  Determination  of  Just  and 
Reasonable  Rates 

A.  In  determining  the  rates  Ameren  Missouri  may  charge  its 

customers,  the  Commission  is  required  to  determine  that  the  proposed 


Baxter  Direct,  Ex.  100,  Page  5,  Lines  20-22. 
" Baxter  Direct,  Ex.  100,  Page  6,  Lines  19-23. 
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rates  are  just  and  reasonable. Ameren  Missouri  has  the  burden  of 
proving  its  proposed  rates  are  just  and  reasonabie.^® 

B.  In  determining  whether  the  rates  proposed  by  Ameren 

Missouri  are  just  and  reasonabie,  the  Commission  must  baiance  the 
interests  of  the  investor  and  the  consumer. In  discussing  the  need  for 
a reguiatory  body  to  institute  just  and  reasonabie  rates,  the  United  States 
Supreme  Court  has  heid  as  foiiows: 

Rates  which  are  not  sufficient  to  yieid  a reasonabie 
return  on  the  vaiue  of  the  property  used  at  the  time  it  is 
being  used  to  render  the  services  are  unjust, 
unreasonabie  and  confiscatory,  and  their  enforcement 
deprives  the  pubiic  utiiity  company  of  its  property  in 
vioiation  of  the  Fourteenth  Amendment.^® 

In  the  same  case,  the  Supreme  Court  provided  the  foiiowing  guidance  on 
what  is  a just  and  reasonabie  rate: 

What  annuai  rate  wiii  constitute  just  compensation 
depends  upon  many  circumstances  and  must  be 
determined  by  the  exercise  of  a fair  and  eniightened 
judgment,  having  regard  to  aii  reievant  facts.  A pubiic 
utiiity  is  entitied  to  such  rates  as  wiii  permit  it  to  earn  a 
return  on  the  vaiue  of  the  property  which  it  empioys  for 
the  convenience  of  the  pubiic  equai  to  that  generaiiy 
being  made  at  the  same  time  and  in  the  same  generai 
part  of  the  country  on  investments  in  other  business 
undertakings  which  are  attended  by  corresponding  risks 
and  uncertainties;  but  it  has  no  constitutionai  right  to 
profits  such  as  are  reaiized  or  anticipated  in  highiy 
profitabie  enterprises  or  specuiative  ventures.  The 
return  shouid  be  reasonabiy  sufficient  to  assure 
confidence  in  the  financiai  soundness  of  the  utiiity  and 
shouid  be  adequate,  under  efficient  and  economicai 
management,  to  maintain  and  support  its  credit  and 
enabie  it  to  raise  the  money  necessary  for  the  proper 
discharge  of  its  pubiic  duties.  A rate  of  return  may  be 


Section  393.150.2,  RSMo  2000. 

Id. 

^ ^ Federal  Power  Commission  v.  Hope  Natural  Gas  Co.,  320  U.S.  591 , 603,  (1 944). 

Bluefield  Water  Works  & Improvement  Co.  v.  Public  Service  Commission  of  the  State  of 
West  Virginia,  262  U.S.  679,  690  (1923). 
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reasonable  at  one  time  and  become  too  high  or  too  iow 
by  changes  affecting  opportunities  for  investment,  the 
money  market  and  business  conditions  generaiiy.^® 

The  Supreme  Court  has  further  indicated: 

‘[RJeguiation  does  not  insure  that  the  business  shaii 
produce  net  revenues.’  But  such  considerations  aside, 
the  investor  interest  has  a iegitimate  concern  with  the 
financiai  integrity  of  the  company  whose  rates  are  being 
reguiated.  From  the  investor  or  company  point  of  view  it 
is  important  that  there  be  enough  revenue  not  oniy  for 
operating  expenses  but  aiso  for  the  capitai  costs  of  the 
business.  These  inciude  service  on  the  debt  and 
dividends  on  the  stock.  By  that  standard  the  return  to 
the  equity  owner  shouid  be  commensurate  with  returns 
on  investments  in  other  enterprises  having 
corresponding  risks.  That  return,  moreover,  shouid  be 
sufficient  to  assure  confidence  in  the  financiai  integrity  of 
the  enterprise,  so  as  to  maintain  its  credit  and  to  attract 
capitai. 

C.  In  undertaking  the  baiancing  required  by  the  Constitution,  the 
Commission  is  not  bound  to  appiy  any  particuiar  formuia  or  combination 
of  formuias.  Instead,  the  Supreme  Court  has  said: 

Agencies  to  whom  this  iegisiative  power  has  been 
deiegated  are  free,  within  the  ambit  of  their  statutory 
authority,  to  make  the  pragmatic  adjustments  which  may 
be  caiied  for  by  particuiar  circumstances.^® 

Furthermore,  in  quoting  the  United  States  Supreme  Court  in 
Hope  Natural  Gas,  the  Missouri  Court  of  Appeais  said: 

[T]he  Commission  [is]  not  bound  to  the  use  of  any 
singie  formuia  or  combination  of  formuiae  in  determining 
rates.  Its  rate-making  function,  moreover,  invoives  the 
making  of  ‘pragmatic  adjustments.’  ...  Under  the 
statutory  standard  of  ‘just  and  reasonabie’  it  is  the  resuit 
reached,  not  the  method  empioyed  which  is  controiiing. 

It  is  not  theory  but  the  impact  of  the  rate  order  which 


Id.  at  692-93. 

Federal  Power  Commission  v.  Hope  Natural  Gas  Co.,  320  U.S.  591,  603  (1944) 
(citations  omitted). 

® Federal  Power  Commission  v.  Natural  Gas  Pipeline  Co.  31 5 U.S.  575,  586  (1 942). 
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counts.^® 

The  Rate  Making  Process 

The  rates  Ameren  Missouri  wiii  be  aiiowed  to  charge  its 
customers  are  based  on  a determination  of  the  company’s  revenue 
requirement.  Ameren  Missouri’s  revenue  requirement  is  caicuiated  by 
adding  the  company’s  operating  expenses,  its  depreciation  on  piant  in 
rate  base,  taxes,  and  its  rate  of  return  muitipiied  by  its  rate  base.  The 
revenue  requirement  can  be  expressed  as  the  foiiowing  formuia: 

Revenue  Requirement  = E + D + T + R(V-AD+A) 

Where:  E = Operating  expense  requirement 

D = Depreciation  on  piant  in  rate  base 
T = Taxes  inciuding  income  tax  reiated  to  return 
R = Return  requirement 
(V-AD+A)  = Rate  base 

For  the  rate  base  caicuiation: 

V = Gross  Piant 

AD  = Accumuiated  depreciation 

A = Other  rate  base  items 

Aii  parties  accept  the  basic  formuia.  Disagreements  arise  over  the 
amounts  that  shouid  be  inciuded  in  the  formuia. 

The  Issues 

1.  Overview  and  Policy: 

A.  What  “cost  of  service”  and/or  regulatory  policy 
considerations,  if  any,  should  guide  the  Commission’s  decision  of 
the  issues  in  this  case? 

B.  Can  the  Commission  consider  and  rely  on  the  testimony 
of  ratepayers  at  local  public  hearings  in  determining  just  and 
reasonable  rates?  If  so,  how  should  the  Commission  take  this 
testimony  into  account,  if  at  all? 

Although  this  was  identified  as  an  issue  by  the  parties,  there  is 
no  actuai  overview  and  poiicy  issue  that  wiii  require  resoiution  by  the 
Commission.  Rather,  some  of  the  parties  ask  the  Commission  to  expiain 
how  it  views  its  roie  as  a reguiator  and  in  particuiar,  expiain  how  it  deais 
with  the  testimony  it  receives  from  ratepayers  at  iocai  pubiic  hearings. 
The  Commission  wiii  accept  this  invitation  to  expiain  its  roie. 

As  its  name  impiies,  the  Pubiic  Service  Commission  was  created 
and  exists  primariiy  to  serve  the  pubiic.  In  a case  decided  just  a few 


state  ex  ret.  Associated  Natural  Gas  Co.  v.  Pub.  Serv.  Comm’n,  706  S.W.  2d  870,  873 
(Mo.  App.  W.D.  1985). 
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years  after  this  Commission  was  created,  the  Missouri  Supreme  Court 
stated  that  the  spirit  of  the  act  estabiishing  the  Pubiic  Service 
Commission  is  to  protect  the  pubiic.  In  the  words  of  the  court,  “[t]he 
protection  given  the  utiiity  is  incidentai.”^° 

Some  parties  suggest  that  if  the  Commission  is  to  serve  the 
pubiic  interest,  it  must  bow  to  the  popuiar  wiii  expressed  at  the  various 
iocai  pubiic  hearings  and  eiiminate  or  reduce  as  far  as  possibie  any  rate 
increase  requested  by  the  utiiity.  However,  that  is  not  the  iaw  under 
which  the  Commission  operates.  Furthermore,  a Commission  poiicy  that 
destroyed  the  profitabiiity  of  the  utiiity  wouid  uitimateiy  harm  the  pubiic 
the  Commission  is  obiigated  to  serve. 

As  the  Commission  indicated  in  a previous  section  of  this  Report 
and  Order,  it  is  required  to  baiance  the  interests  of  the  ratepayers  and 
the  utiiity’s  sharehoiders  to  estabiish  rates  that  are  just  and  reasonabie. 
Many  witnesses  who  testify  at  iocai  pubiic  hearings  offer  heartfeit  and 
frequentiy  heartbreaking  accounts  of  how  they  are  suffering  from  the 
economy  in  generai  and  high  utiiity  rates  in  particuiar.  As  the 
Commission  heard  frequentiy  at  those  hearings,  many  customers  want 
the  Commission  to  “just  say  no”  to  any  proposed  rate  increase. 

The  Commission  hears  the  pubiic’s  testimony  and  takes  it  into 
account  when  deciding  this  or  any  other  utiiity  rate  case.  However,  the 
Commission  cannot  simpiy  “just  say  no”  to  a rate  increase.  The  utiiity  is 
entitied  to  charge  rates  sufficient  to  cover  its  costs  and  to  yieid  a 
reasonabie  return  on  its  investment.  That  is  why  the  Commission  took 
and  considered  extensive  testimony  offered  by  muitipie  parties  before 
making  the  difficuit  decisions  that  are  set  forth  and  expiained  in  this 
report  and  order. 

Even  if  the  Commission  had  the  iegai  authority  to  “just  say  no”  to 
a rate  increase,  doing  so  couid  cause  great  harm  to  the  pubiic.  No  one 
benefits  when  a utiiity  is  deprived  of  the  abiiity  to  charge  its  customers  a 
just  and  reasonabie  rate.  Customers  may  initiaiiy  be  happy  when  the 
rates  they  pay  are  kept  iow,  but  as  a utiiity’s  income  is  reduced  beyond  a 
reasonabie  ievei,  it  must  begin  to  cut  corners  to  reduce  its  expenses. 
When  that  happens,  the  reiiabiiity  of  the  service  offered  by  the  utiiity  wiii 
suffer.  Whiie  ratepayers  do  not  iike  to  pay  increased  rates,  they  aiso  do 
not  iike  to  sit  in  the  coid  and  dark  when  the  power  goes  out. 


20 

State  ex  ret.  Electric  Co.  of  Missouri  v.  Atkinson  et  at.,  275  Mo.  325,  204  S.W.  897,  899 
(Mo  banc  1918). 
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The  Commission  can  and  does  consider  aii  the  testimony  offered 
in  this  case,  inciuding  the  testimony  offered  by  the  pubiic  at  the  iocai 
pubiic  hearings.  However,  pubiic  sentiment  is  oniy  part  of  the  equation 
the  Commission  must  consider  when  fuifiiiing  its  responsibiiity  to 
estabiish  just  and  reasonabie  rates. 

2.  Storm  Costs/Vegetation-Infrastructure  Trackers 

A.  Vegetation-Infrastructure: 

(1)  Should  the  Commission  authorize  Ameren  Missouri  to 
continue  the  current  tracking  mechanism  for  vegetation 
management  and  infrastructure  inspections? 

Findings  of  Fact: 

Introduction: 

1.  Ameren  Missouri’s  vegetation  management  and  infrastructure 
inspection  expense  is  cioseiy  associated  with  two  Commission  ruies. 
Foiiowing  extensive  storm  reiated  service  outages  in  2006,  the 
Commission  promuigated  new  ruies  designed  to  compei  Missouri’s 
eiectric  utiiities  to  do  a better  job  of  maintaining  their  eiectric  distribution 
systems.  Those  ruies,  entitied  Eiectricai  Corporation  Infrastructure 
Standards^^  and  Electrical  Corporation  Vegetation  Management 
Standards  and  Reporting  Requirements,^^  became  effective  on  June  30, 
2008. 

2.  The  rules  establish  specific  standards  requiring  electric  utilities  to 
inspect  and  replace  old  and  damaged  infrastructure,  such  as  poles  and 
transformers.  In  addition,  electric  utilities  are  required  to  more 
aggressively  trim  tree  branches  and  other  vegetation  that  encroaches  on 
transmission  lines.  In  promulgating  the  stricter  standards,  the 
Commission  anticipated  utilities  would  have  to  spend  more  money  to 
comply.  Therefore,  both  rules  include  provisions  that  allow  a utility  the 
means  to  recover  the  extra  costs  it  incurs  to  comply  with  the 
requirements  of  the  rule. 

3.  In  ER-2008-0318,  the  Commission  allowed  Ameren  Missouri  to 
recover  a set  amount  in  its  base  rates  for  vegetation  management  and 
infrastructure  inspection  costs.  However,  since  the  rules  were  new,  the 
Commission  found  that  Ameren  Missouri  had  too  little  experience  to 
reasonably  know  how  much  it  would  need  to  spend  to  comply  with  the 
vegetation  management  and  infrastructure  inspection  rules.  Because  of 
that  uncertainty,  the  Commission  established  a two-way  tracking 


Commission  Ruie  4 CSR  240-23.020. 

22 

Commission  Rule  4 CSR  240-23.030. 


UNION  ELECTRIC  COMPANY,  D/B/A  AMEREN  MISSOURI 


586 


20  Mo.  P.S.C.  3d 


mechanism  to  allow  Ameren  Missouri  to  track  its  vegetation 
management  and  infrastructure  costs. 

4.  The  order  required  Ameren  Missouri  to  track  actual  expenditures 
around  the  base  level.  In  any  year  in  which  Ameren  Missouri  spent 
below  that  base  level,  a regulatory  liability  would  be  created.  In  any  year 
in  which  Ameren  Missouri’s  spending  exceeded  the  base  level,  a 
regulatory  asset  would  be  created.  The  regulatory  assets  and  liabilities 
would  then  be  netted  against  each  other  and  would  be  considered  in 
Ameren  Missouri’s  future  rate  case.  The  tracking  mechanism  contained 
a 10  percent  cap  so  if  Ameren  Missouri’s  expenditures  exceeded  the 
base  level  by  more  than  1 0 percent  it  could  not  defer  those  costs  under 
the  tracking  mechanism,  but  would  need  to  apply  for  an  additional 
accounting  authority  order.  The  Commission’s  order  indicated  that  the 
tracking  mechanism  would  operate  until  new  rates  were  established  in 
Ameren  Missouri’s  next  rate  case.^® 

5.  The  Commission  renewed  the  tracking  mechanism  in  Ameren 
Missouri’s  next  rate  case,  ER-201 0-0036,  finding  that  Ameren  Missouri’s 
costs  to  comply  with  the  vegetation  management  and  infrastructure 
inspection  rules  were  still  uncertain  as  the  company  had  not  yet 
completed  a full  four/six  year  vegetation  management  cycle  on  its  entire 
system. 

6.  Ameren  Missouri  asks  that  the  tracker  be  continued.  Staff  does 
not  oppose  the  continuation  of  the  tracker,  but  MIEC  contends  the 
tracker  is  no  longer  necessary  and  urges  the  Commission  to  end  it. 

Specific  Findings  of  Fact: 

7.  Ameren  Missouri  has  now  been  operating  under  the 
Commission’s  vegetation  management  and  infrastructure  inspection 
rules  for  several  years.  However,  Ameren  Missouri  will  not  complete  its 
first  four-year  cycle  for  vegetation  management  work  on  urban  circuits 
under  the  requirements  of  the  new  rules  until  December  31 , 201 1 . It  will 
not  complete  the  six-year  cycle  of  work  on  rural  circuits  until  December 
31, 2013.^^ 


^ In  the  Matter  of  Union  Electric  Company,  d/b/a  AmerenUE’s  Tariffs  to  Increase  its  Annual 
Revenues  for  Electric  Service,  Report  and  Order,  Case  No.  ER-2008-0318,  January  27, 

2009,  Pages  48-49. 

In  the  Matter  of  Union  Electric  Company,  d/b/a  Ameren  UE’s  Tariffs  to  Increase  its 
Annual  Revenues  for  Electric  Service,  Report  and  Order,  File  No.  ER-201 0-0036,  May  28, 

2010. 
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8.  Ameren  Missouri’s  actuai  expenditures  for  vegetation 
management  and  infrastructure  inspection  have  not  been  extremeiy 
voiatiie  over  the  iast  two  rate  cases,  but  they  have  consistentiy 
increased.  Furthermore,  Ameren  Missouri  has  consistentiy  spent  more 
than  the  base  amount  aiiowed  in  rates. For  exampie,  the  base  amount 
aiiowed  in  rates  in  the  iast  rate  case  was  $50.4  miiiion  for  vegetation 
management  and  $7.6  miiiion  for  infrastructure  inspections.  For  the 
tweive  months  ending  in  February  2011,  the  company  actuaiiy  spent 
$52.2  miiiion  on  vegetation  management  and  $7.7  miiiion  on 
infrastructure  inspections.^^ 

9.  In  a stipulation  and  agreement  that  has  been  approved  by  the 
Commission,  the  parties  have  agreed  that  the  vegetation  management 
and  infrastructure  actual  expenses  through  the  February  28,  2011  true- 
up  of  $52.2  million  and  $7.7  million  will  be  established  as  the  base 
amount  allowed  in  rates  for  this  case.^® 

Conclusions  of  Law: 

A.  Commission  Rule  4 CSR  240-23.020  establishes  standards 
requiring  electrical  corporations,  including  Ameren  Missouri,  to  inspect  its 
transmission  and  distribution  facilities  as  necessary  to  provide  safe  and 
adequate  service  to  its  customers.  Specifically,  4 CSR  240-23. 020(3)(A) 
establishes  a four-year  cycle  for  inspection  of  urban  infrastructure  and  a 
six-year  cycle  for  inspection  of  rural  infrastructure. 

B.  Commission  Rule  4 CSR  240-23.020(4)  establishes  a procedure 
by  which  an  electric  utility  may  recover  expenses  it  incurs  because  of  the 
rule.  Specifically,  that  section  states  as  follows: 

In  the  event  an  electrical  corporation  incurs 
expenses  as  a result  of  this  rule  in  excess  of  the  costs 
included  in  current  rates,  the  corporation  may  submit  a 
request  to  the  commission  for  accounting  authorization 
to  defer  recognition  and  possible  recovery  of  these 
excess  expenses  until  the  effective  date  of  rates 
resulting  from  its  next  general  rate  case,  filed  after  the 
effective  date  of  this  rule,  using  a tracking  mechanism  to 
record  the  difference  between  the  actually  incurred 


Meyer  Surrebuttal,  Ex.  401 , Chart  at  Page  13. 

Wakeman  Rebuttal,  Ex.  105,  Page  9,  Lines  7-10. 

First  Nonunanimous  Stipulation  and  Agreement  - Miscellaneous  Revenue  Requirement 
Items,  paragraph  20,  filed  on  May  3,  2011,  and  approved  by  order  of  the  Commission  on 
June  1, 2011. 
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expenses  as  a result  of  this  rule  and  the  amount 

included  in  the  corporation’s  rates  .... 

C.  Commission  Rule  4 CSR  240-23.030  establishes 
standards  requiring  electrical  corporations,  including  Ameren 
Missouri,  to  trim  trees  and  otherwise  manage  the  growth  of 
vegetation  around  its  transmission  and  distribution  facilities  as 
necessary  to  provide  safe  and  adequate  service  to  its  customers. 
Specifically,  4 CSR  240-23.030(9)  establishes  a four-year  cycle 
for  vegetation  management  of  urban  infrastructure  and  a six-year 
cycle  for  vegetation  management  of  rural  infrastructure.  The 
vegetation  management  rule  also  includes  a provision  that  would 
allow  Ameren  Missouri  to  ask  the  Commission  for  authority  to 
accumulate  and  recover  its  cost  of  compliance  in  its  next  rate 

29 

case. 

Decision: 

Ameren  Missouri’s  system  reliability  has  improved  since  the  new 
rules  went  into  effect  and  the  Commission  believes  that  vegetation 
management  and  infrastructure  inspection  is  very  important  to  that 
improved  reliability.  The  Commission  wants  to  encourage  Ameren 
Missouri  to  continue  to  spend  the  money  needed  to  improve  reliability. 
Although  Ameren  Missouri  now  has  more  experience  in  complying  with 
the  rules,  it  still  has  not  completed  a single  cycle  on  inspections  for  its 
urban  or  rural  circuits.  The  Commission  finds  that  because  of  that 
remaining  uncertainty  the  tracker  is  still  needed.  However,  as  the 
Commission  has  indicated  in  previous  rate  cases,  it  does  not  intend  for 
this  tracker  to  become  permanent.  For  this  case,  the  Commission  will 
renew  the  existing  vegetation  management  and  infrastructure  inspection 
tracker. 

Ameren  Missouri  shall  establish  a tracking  mechanism  to  track 
future  vegetation  management  and  infrastructure  costs.  That  tracking 
mechanism  shall  include  a base  level  of  $59.9  million  ($52.2  million 
vegetation  management  -i-  $7.7  million  infrastructure  = $59.9  million). 
Actual  expenditures  shall  be  tracked  around  that  base  level  with  the 
creation  of  a regulatory  liability  in  any  year  where  Ameren  Missouri 
spends  less  than  the  base  amount  and  a regulatory  asset  in  any  year 
where  Ameren  Missouri  spends  more  than  the  base  amount.  The  assets 
and  liabilities  shall  be  netted  against  each  other  and  shall  be  considered 
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in  Ameren  Missouri’s  next  rate  case.  The  tracking  mechanism  shaii 
contain  a ten  percent  cap  so  expenditures  exceeding  the  base  ievei  by 
more  than  ten  percent  shaii  not  be  deferred  under  the  tracking 
mechanism.  If  Ameren  Missouri’s  vegetation  management  and 
infrastructure  inspection  costs  exceed  the  ten  percent  cap,  it  may 
request  additionai  accounting  authority  from  the  Commission  in  a 
separate  proceeding.  The  tracking  mechanism  shaii  operate  untii  the 
Commission  estabiishes  new  rates  in  Ameren  Missouri’s  next  rate  case. 

B.  Normalized  Level  of  Non-Labor  Storm  Costs: 

(1)  How  should  the  Commission  calculate  Ameren 
Missouri’s  normalized,  non-labor  storm  costs  to  be  included  in  the 
revenue  requirement  for  ratemaking  purposes? 

(2)  Should  the  difference  between  the  amount  of  non-labor 
storm  costs  that  Ameren  Missouri  incurred  during  the  true-up 
period  and  the  normalized  level  of  non-labor  storm  costs  included 
in  the  revenue  requirement  for  ratemaking  purposes  be  amortized 
over  five  (5)  years  or  should  that  difference  be  included  in  the 
normalized  costs  used  for  ratemaking  purposes? 

Findings  of  Fact: 

Introduction: 

10.  For  time  to  time,  Ameren  Missouri  experiences  the  effects  of 
severe  storms  in  its  service  territory.  Those  can  be  severe  windstorms, 
usuaiiy  in  the  spring  or  summer,  or  severe  ice  storms  in  the  winter.  Of 
course,  such  storms  are  unpredictabie  and  do  not  occur  in  any 
recognizabie  pattern.  As  a resuit,  storm  costs  can  vary  greatiy  from  year 
to  year. 

11.  For  exampie,  Ameren  Missouri  incurred  $6  miiiion  in  non-iabor 
reiated  storm  restoration  costs  in  the  nine  months  ending  December  31 , 
2007,  $4.8  miiiion  in  2008,  $9  miiiion  in  2009,  but  oniy  $38,000  in  2010. 
However,  the  company  then  incurred  $8.1  miiiion  in  such  costs  in 
February  2011.®° 

12.  In  the  past,  the  Commission  has  deait  with  storm  costs  by 
aiiowing  the  utiiity  to  recover  an  amount  in  rates  based  on  a historic 
average  of  the  storm  costs  incurred.  For  costs  that  exceed  the  average 
ievei  of  costs  recovered  through  rates,  the  utiiity  is  generaiiy  aiiowed  to 
accumuiate  and  defer  those  costs  through  an  accounting  authority  order, 
an  AAO.  The  accumuiated  and  deferred  costs  are  then  considered  in 
the  utiiity’s  next  rate  case.  Generaiiy,  the  Commission  aiiows  the  utiiity 
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to  recover  those  costs  amortized  over  a five-year  period. Using  those 
practices,  the  Commission  has  aiiowed  Ameren  Missouri  to  recover 
every  singie  doiiar  expensed  for  storms  since  Aprii  1 , 2007.®^ 

Specific  Findings  of  Fact: 

13.  Ameren  Missouri  proposes  to  set  the  amount  of  storm  costs  it 
wiii  be  aiiowed  to  recover  prospectiveiy  in  rates  by  compiiing  a 47-month 
(Aprii  2007  through  February  201 1)  average  of  storm  costs  to  obtain  an 
average  annuai  storm  cost  amount  of  $7,096,592.  Ameren  Missouri 
wouid  then  use  this  normaiized  amount  as  the  amount  it  wouid  recover  in 
rates. 

14.  Staff  used  the  same  47-month  period  used  by  Ameren  Missouri 
to  caicuiate  a normaiized  average  annuai  storm  cost.  However,  before 
caicuiating  the  average  annuai  storm  cost,  Staff  removed  $8.8  miiiion  of 
storm  costs  that  the  Commission  has  previousiy  aiiowed  Ameren 
Missouri  to  recover  by  amortization. Using  its  adjusted  figures,  Staff 
caicuiated  an  average  annuai  storm  cost  of  $4.8  miiiion  and  proposes  to 
aiiow  Ameren  Missouri  to  recover  that  amount  in  its  rates. 

15.  MIEC  aiso  proposed  to  aiiow  Ameren  Missouri  to  recover  in  rates 
an  amount  based  on  its  normaiized  annuai  storm  costs.  However,  MIEC 
proposed  to  calculate  that  annual  storm  cost  on  only  23  months  of  costs, 
beginning  with  the  start  of  the  test  year  and  running  through  the  end  of 
the  true-up  period  (April  2009  through  February  2011).  On  that  basis, 
MIEC  proposed  to  allow  Ameren  Missouri  to  recover  $4.9  million.®^ 

16.  The  purpose  of  a normalization  is  to  determine  a reasonable 
expectation  of  what  costs  a utility  is  likely  to  experience  in  the  future  so 
that  rates  can  be  set  to  allow  the  utility  a reasonable  opportunity  to 
recover  those  costs.  For  that  reason,  a normalization  over  a nearly  four- 
year  period  is  likely  to  be  a better  predictor  of  the  future  than  is  a 
normalization  over  approximately  two  years.  That  is  particularly  true 
were,  as  here,  the  company  experienced  a very  low  level  of  storm  costs 
during  one  year  of  the  studied  period. 

In  the  Matter  of  Union  Electric  Company,  d/b/a  AmerenUE’s  Tariffs  to  Increase  its  Annual 
Revenues  for  Electric  Service,  File  No.  ER-201 0-0036,  Report  and  Order,  May  28,  2010, 
Page  66. 

Transcript,  Page  391,  Lines  1-14,  see  also,  Meyer  Surrebuttal,  Ex.  401,  Page  24,  Lines 
1-6. 

Barnes  Rebuttal,  Ex.  103,  Page  14,  Lines  8-16. 

Cassidy  Surrebuttal,  Ex.  207,  Page  8,  Lines  7-16.  $4,857,000  was  removed  for  the 
amortization  in  ER-2008-031 8 and  $3,977,675  for  the  amortization  in  ER-201 0-0036. 

Meyer  Surrebuttal,  Ex.  401 , Page  23,  Lines  20-22. 
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17.  Of  course,  the  average  over  a shorter  period  may  be  a better 
predictor  than  a ionger  period  if  for  some  reason  the  costs  experienced 
are  trending  in  a certain  direction.  MIEC  defended  its  use  of  the  shorter 
period  by  arguing  that  Ameren  Missouri’s  recent  increases  in  vegetation 
management  spending  shouid  have  the  effect  of  decreasing  the 
damages  that  resuit  from  storms.®^  However,  MIEC  did  not  attempt  to 
quantify  any  such  effect  and  its  argument  is  iittie  more  than  specuiation. 
The  Commission  finds  that  MIEC’s  caicuiation  of  average  annuai  storm 
costs  based  on  23  months  of  experience  is  not  as  reiiabie  as  the  same 
caicuiation  over  47  months  of  experience. 

18.  Staff  caicuiates  average  annuai  storm  costs  over  the  same  47 
months  of  experience  as  Ameren  Missouri,  but  it  wouid  exciude  from  that 
average  a portion  of  the  actuai  costs  Ameren  Missouri  incurred  because 
the  Commission  previousiy  aiiowed  the  company  to  recover  those  costs 
by  amortization. 

19.  As  previousiy  indicated,  the  purpose  of  a normaiization  is  to 
attempt  to  predict  the  amount  of  expenses  the  company  is  iikeiy  to  incur 
in  the  future.  Staffs  caicuiation  removes  from  consideration  a portion  of 
the  costs  the  company  actuaiiy  incurred  because  of  past  Commission 
decisions  about  how  the  company  wouid  be  aiiowed  to  recover  those 
costs.  No  matter  how  those  costs  were  recovered  in  the  past,  they  were 
stiii  incurred.  By  the  iogic  of  a normaiization,  they  are  thus  iikeiy  to  be 
incurred  again  in  the  future.  Therefore,  the  normaiized  amount  of  storm 
costs  proposed  by  Staff  is  not  a reiiabie  indicator  of  the  actuai  storm 
costs  Ameren  Missouri  is  iikeiy  to  incur  in  the  future. 

20.  The  Commission  finds  that  Ameren  Missouri’s  caicuiation  of 
average  annuai  storm  costs  based  on  a straight  47-month  average  of 
storm  costs  experienced  in  the  past  is  the  most  reiiabie  indicator  of 
expected  future  storm  costs  and  wiii  use  that  average  to  set  future  rates 
in  this  case. 

21.  The  Commission  must  decide  one  more  question.  Ameren 
Missouri  proposes  that  it  be  aiiowed  to  recover  $1,037,146  through  an 
amortization.  That  amount  represents  the  difference  between 
$8,133,738,  the  actuai  storm  costs  for  the  tweive  months  ending  on  the 
true-up  date  of  February  28,  2011,  and  $7,096,592,  the  47-month 
average  storm  costs  as  caicuiated  by  Ameren  Missouri.^® 
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22.  Ameren  Missouri  does  not  expiain  why  the  47-month  average  of 
storm  costs  shouid  be  the  basis  for  determining  the  amount  it  shouid  be 
aiiowed  to  amortize  and  that  number  makes  no  sense.  Even  if  the  47- 
month  average  is  used  in  this  case  to  determine  rates  going  forward,  it 
bears  no  reiationship  to  the  amount  of  money  Ameren  Missouri  was 
aiiowed  to  recover  in  rates  during  the  period  the  cost  was  incurred.  That 
number  was  set  in  Ameren  Missouri’s  last  rate  case. 

23.  In  Ameren  Missouri’s  last  rate  case,  the  Commission  allowed 
Ameren  Missouri  to  recover  $6.4  million  in  its  cost  of  service  for  storm 
restoration  costs. Based  on  that  amount  as  well  as  the  amount 
Ameren  Missouri  was  allowed  to  recover  in  the  next  previous  rate  case, 
ER-2008-0318,  MIEC’s  witness,  Greg  Meyer,  correctly  calculated  that 
from  the  beginning  of  the  test  year  in  this  case  (April  1 , 2009)  through  the 
end  of  the  true-up  period  (February  28,  2011),  Ameren  Missouri  has 
recovered  $10.8  million  in  rates  for  repairs  from  major  storms.  During 
that  same  time,  Ameren  Missouri  has  incurred  $9.4  million  in  storm 
costs,  including  the  costs  for  the  February  201 1 storm  preparations  for 
which  Ameren  Missouri  seeks  an  additional  amortization. 

24/25.  Based  on  those  calculations,  it  is  apparent  that  there  is  no  basis 
for  allowing  Ameren  Missouri  to  amortize  $1,037,146  for  storm  costs 
relating  to  its  preparation  for  the  February  201 1 ice  storm. 

Conclusions  of  Law: 

There  are  no  additional  conclusions  of  law  for  this  issue. 

Decision: 

Ameren  Missouri  shall  recover  $7,096,592  in  its  rates  for  non- 
labor storm  costs.  Ameren  Missouri  shall  not  amortize  an  additional 
$1,037,146  for  storm  costs  relating  to  its  preparation  for  the  February 
201 1 ice  storm. 

3.  Sioux  Scrubbers:  Should  the  Commission  allow  in  rate 
base  $31  million  in  cost  increases  ($18  million  in  construction  costs 
and  $13  million  in  AFUDC)  that  were  incurred  as  a result  of  Ameren 
Missouri’s  decision  to  temporarily  suspend  construction  of  the 
Sioux  Plant  Wet  Flue  Gas  Desulfurization  Project  due  to  the 
Company’s  concerns  about  conditions  in  the  financial  markets 
during  the  period  commencing  in  late  2008  and  continuing  into 
early  2009? 


In  the  Matter  of  Union  Electric  Company,  d/b/a  AmerenUE’s  Tariffs  to  Increase  its 
Annual  Revenues  for  Electric  Service,  File  No.  ER-201 0-0036,  Report  and  Order,  May  28, 
2010,  Page  68. 
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Findings  of  Fact: 
introduction: 

1.  Ameren  Missouri  seeks  to  add  to  its  rate  base  the  cost  of 
constructing  wet  fiue  gas  desuifurization  units  at  both  generating  units  at 
the  company’s  coai-fired  Sioux  Piant.  The  wet  fiue  gas  desuifurization 
units  are  referred  to  as  “scrubbers”  by  the  witnesses  and  wiii  be  referred 
to  as  such  in  this  report  and  order. 

2.  As  their  name  impiies,  the  scrubbers  are  designed  to  scrub  suifur 
dioxide  gas  (SO2)  from  fiue  gases  produced  by  burning  coai.  The  wet 
scrubbers  instaiied  at  the  Sioux  Piant  remove  SO2  by  passing  the  fiue 
gas  through  a spray  of  iimestone  siurry  soiution  in  the  scrubber  reaction 
vessei.  A chemicai  reaction  between  the  iimestone,  air,  water,  and  SO2 
converts  the  SO2  to  caicium  suifate  that  is  removed  from  the  scrubber 
and  pumped  in  siurry  form  to  an  on-site  iandfiii  for  finai  disposai.  The 
scrubbers  are  designed  to  remove  in  excess  of  95  percent  of  the  SO2 
generated  by  the  piant. 

3.  Ameren  Missouri  instaiied  the  scrubbers  at  the  Sioux  Piant  to 
compiy  with  various  Federai  ciean  air  ruies.  No  party  has  questioned  the 
overaii  prudence  of  the  decision  to  instaii  the  scrubbers  and  that  decision 
need  not  be  addressed  in  this  report  and  order. 

4.  Staff  undertook  an  audit  of  the  project  to  instaii  the  scrubbers 
and  reported  the  resuits  of  that  audit  on  February  8,  201 1 , as  part  of  its 
direct  testimony.  For  purposes  of  the  audit,  Ameren  Missouri  reported 
$521.8  miiiion  in  charges  incurred  for  the  scrubbers  project  through 
September  30,  2010."^^  Staffs  audit  recommended  that  $31.6  miiiion  of 
those  costs  be  exciuded  from  rate  base  because  of  Ameren  Missouri’s 
decision  to  siowdown  construction  in  November  2008."^^ 

5.  Ameren  Missouri  chaiienges  Staff’s  recommendation  to  disaiiow 
its  costs,  but  does  not  chaiienge  the  amount  of  the  disaiiowance.  In 
other  words,  Staff  and  Ameren  Missouri  agree  that  the  amount  in  dispute 
is  $31 .8  miiiion. 

6.  Aithough  the  amount  in  dispute  is  $31.8  miiiion,  that  is  the 
amount  that  Staff  proposes  be  exciuded  from  the  company’s  rate  base. 
That  exciusion  wouid  reduce  Ameren  Missouri’s  revenue  requirement  in 
this  case  by  approximateiy  $4.6  miiiion, and  wouid  continue  to  reduce 
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Ameren  Missouri’s  revenue  requirement  in  future  rate  cases  as  the 
property  is  depreciated. 

7.  Staff  asserts  that  a disaiiowance  is  necessary  because  of 
Ameren  Missouri’s  decision  to  “siow  down  construction  and  uitimateiy 
shift  the  in-service  dates  to  faii  2010  from  faii  2009  because  of  this 
deiay.”'*"^ 

Specific  Findings  of  Fact: 

8.  In  the  fall  of  2008,  this  country  and  the  rest  of  the  world  was 
facing  a financial  crisis.  On  September  6,  2008,  the  United  States 
government  took  over  Fannie  Mae  and  Freddie  Mac.  Nine  days  later 
Bank  of  America  acquired  Merrill  Lynch  and  Lehman  Brothers  filed  for 
bankruptcy.  The  largest  bank  failure  in  history  occurred  on  September 
26,  2008,  when  regulators  seized  Washington  Mutual.  The  stock  market 
plummeted  throughout  October  and  November  of  2008.  Because  of 
these  volatile  financial  conditions  a credit  freeze  developed. 

9.  During  the  credit  freeze,  the  banking  sector  severely  restricted 
the  channels  of  credit  that  are  needed  by  consumers  and  businesses  for 
normal  working  capital  and  expansion  needs.  Banks  chose  to  hold  on  to 
any  capital  they  had  to  decrease  their  own  leverage  rather  than  lend 
money  to  even  large,  credit  worthy  businesses."^® 

10.  The  electric  utility  industry  is  heavily  capital-intensive.  Therefore, 
electric  utilities,  including  Ameren  Missouri,  must  be  concerned  about 
their  current  liquidity  and  their  ability  to  obtain  necessary  capital  through 
their  credit  facilities. 

1 1 . Liquidity  is  the  ability  to  meet  expected  and  unexpected 
demands  for  cash  at  an  acceptable  cost  at  the  time  when  needed. 
Electric  utilities,  as  well  as  other  companies,  use  credit  facilities  as  a 
means  of  borrowing  the  cash  they  need  to  maintain  liquidity."^® 

12.  A bank  credit  facility  is  a committed  revolving  bank  credit  line 
under  which  a company  can  borrow  on  a short-term  basis,  typically  30 
days.  Such  credit  facilities  are  syndicated  by  a group  of  bank  lenders 
that  lend  by  funding  borrowing  requests  under  the  credit  facility  on  a pro- 
rata basis.* 


'*'*  Staff’s  Construction  Audit  and  Prudence  Review,  Ex.  200,  Page  42,  Lines  18-19. 
Birdsong  Rebuttai,  Ex.  109,  Pages  7 and  8. 

Birdsong  Rebuttai,  Ex.  109,  Page  9,  Lines  4-13. 

Birdsong  Rebuttal,  Ex.  109,  Page  11,  Lines  11-14. 

Birdsong  Rebuttal,  Ex.  109,  Page  11,  Lines  11-15. 
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13.  In  2008,  Ameren  Missouri  had  access  to  a credit  faciiity  under 
which  it  couid  borrow  up  to  $500  miiiion.  At  the  end  of  October  2008, 
Ameren  Missouri  had  approximateiy  $380  miiiion  of  its  own  credit  faciiity 
avaiiabie.  In  addition,  Ameren  Missouri  had  access  to  part  of  the  credit 
faciiity  of  its  corporate  parent,  Ameren  Corporation.  In  total,  at  that  time, 
Ameren  Missouri  had  access  to  credit  facilities  totaling  1 .45  billion.^® 

14.  Ameren  Missouri’s  credit  facility  was  supported  by  a syndicate  of 
18  banks.  $171  million  of  the  total  was  offered  by  Lehman  Brothers  Bank 
and  $121  million  of  that  was  no  longer  available  after  Lehman  Brothers 
went  broke.  Wachovia  had  $156  million.  Citibank  had  $167  million,  and 
National  City  had  $45  million.  That  means  $529  million  of  the  available 
credit  facility  was  held  by  banks  that  were  rumored  to  be  in  financial 
distress. 

15.  At  that  time,  Ameren  Missouri  was  operating  with  negative  free 
cash  flow,  meaning  its  capital  expenditures  were  larger  than  the  net  cash 
flows  provided  by  rate  revenues.  As  a result,  credit  was  vital  to  the 
continuation  of  Ameren  Missouri’s  operations. 

16.  Very  bad  things  happen  to  a utility  that  runs  out  of  cash  liquidity. 
As  cash  becomes  short,  the  company  will  actually  need  more  cash 
because  suppliers  will  demand  more  payments  and  may  require 
advanced  payments  before  products  are  supplied.  If  payments  are  not 
made,  the  suppliers  may  cut  off  their  supplies  and  services,  such  as  coal 
and  natural  gas  supplies,  making  it  difficult  for  the  utility  to  continue  to 
provide  electric  service  to  its  customers. 

17.  Faced  with  a perceived  liquidity  problem  in  October  2008, 
Ameren  Missouri,  along  with  Ameren  Corp.  and  the  Illinois  affiliates, 
began  looking  for  ways  to  reduce  capital  expenditures,  primarily  by 
focusing  on  reductions  in  larger  projects  that  could  be  made  quickly,  had 
minimal  impact  on  employees,  did  not  impact  safety,  would  not  result  in 
the  violation  of  any  law  or  regulation,  did  not  impact  the  actual  delivery  of 
utility  service  to  customers,  and  involved  heavy  use  of  contractors.®"^ 

18.  Following  its  review,  Ameren  Missouri  deferred  all  2009  planned 
generating  plant  outages  and  plant  upgrades,  reduced  expenditures  on 


Transcript,  Page  515,  Lines  17-25. 
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the  undergrounding  portion  of  the  Power  On  initiative,  deferred  some 
fieet  acquisitions,  and  deferred  certain  Energy  Deiivery  Technicai 
Services  capitai  projects.  Aiong  with  the  other  deferred  projects,  Ameren 
Missouri  decided  to  deiay  the  Sioux  scrubber  project.  In  total,  Ameren 
Missouri  planned  to  reduce  its  capital  expenditures  by  approximately 
$420  million  through  2009.^^ 

19.  At  the  time,  Ameren  Missouri  was  spending  $17  million  per 
month  on  the  Sioux  scrubber  project.  It  planned  to  reduce  its  cash 
expenditures  for  that  project  to  $2  million  per  month.®® 

20.  By  late  January,  2009,  Ameren  Missouri  decided  that  its  liquidity 
situation  had  improved  enough  to  allow  it  to  again  ramp  up  its  spending 
on  the  Sioux  scrubber  project.®^ 

21 . The  delay  of  the  Sioux  scrubber  project  had  at  least  one 
unforeseen  benefit  for  Ameren  Missouri  and  its  ratepayers.  Ameren’s 
installation  of  scrubbers  at  its  unregulated  generating  plants  at  Duck 
Creek  and  Coffeen  in  Illinois,  which  were  completed  while  the  Sioux 
project  was  delayed,  experienced  quality  issues  with  the  flake  glass 
lining  system  that  was  originally  planned  for  the  Sioux  scrubbers. 
Because  of  the  delay,  Ameren  Missouri  was  able  to  draw  on  that 
experience  in  Illinois  to  install  a Stebbins  glass  tile  lining  at  Sioux, 
thereby  improving  long-term  reliability  and  decreasing  maintenance 
costs.®® 

22.  Exhibit  155,  which  Ameren  Missouri  filed  at  the  request  of  a 
Commissioner,  demonstrates  that  it  would  have  cost  $3.47  million  dollars 
to  replace  a flake  glass  liner  at  the  Sioux  scrubber  if  the  Stebbins  tile 
lining  had  not  been  used.  The  exhibit  also  demonstrates  that  the 
cumulative  present  worth  of  the  revenue  requirements  to  replace  the 
flake  glass  lining  range  up  to  $33.3  million  depending  upon  various 
assumptions. 

23.  Staffs  recommendation  to  disallow  $31.8  million  of  costs 
incurred  because  of  the  delay  in  completing  the  Sioux  scrubber  project  is 
based  on  Staffs  determination  that  Ameren  Missouri  had  sufficient  credit 
available  to  it  under  its  credit  facilities  to  avoid  having  to  delay  the 
project.®®  Staff  supported  that  recommendation  by  citing  Ameren’s 
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issuance  of  common  equity  in  September  2009  and  Ameren  Missouri’s 
issuance  of  First  Mortgage  Bonds  in  March  2009  to  show  Ameren 
Missouri’s  abiiity  to  raise  additionai  capitai  if  it  had  chosen  to  do  so.®° 

24.  Staff  never  performed  a iiquidity  anaiysis  to  determine  whether 
Ameren  Missouri  had  sufficient  cash  iiquidity  to  avoid  siowing  down  work 
on  the  Sioux  scrubber  project.  Indeed,  on  cross-examination,  Staff’s 
witness  conceded  that  she  had  no  idea  whether  Ameren  Missouri  had 
sufficient  iiquidity  in  2008  to  continue  construction  and  meet  its  daiiy 
operationai  needs. 

25.  Staffs  anaiysis  focused  oniy  on  whether  Ameren  Missouri  had 
access  to  sufficient  cash  and  credit  to  continue  work  on  the  Sioux 
scrubber  project  and  did  not  iook  at  any  other  expenditures  the  company 
wouid  aiso  need  to  make  at  the  time.®^ 

26.  Ameren  Missouri’s  issuance  of  additionai  bonds  in  March  2009 
does  not  demonstrate  that  the  company  couid  have  easiiy  issued  such 
bonds  in  November  2008,  when  it  made  the  decision  to  siow  down  work 
on  the  Sioux  scrubbers.  By  January  2009,  the  financiai  crisis  had  begun 
to  ease  and  Ameren  Missouri  had  taken  other  steps,  inciuding  a 
reduction  in  its  dividends,  to  improve  its  iiquidity.  Indeed,  by  that  time, 
Ameren  Missouri  had  made  the  decision  to  ramp  up  the  pace  of  work  on 
the  scrubbers.®® 

27.  In  October  2008,  Ameren  Missouri  had  discussions  with  Staff 
regarding  the  possibiiity  of  an  additionai  bond  issue  by  Ameren  Missouri 
to  try  to  improve  its  iiquidity  position.  Staff  toid  the  company  it  wouid 
oppose  that  request  and  Ameren  Missouri  chose  not  to  seek  the  required 
financing  authority  from  the  Commission  at  that  time.®"*  Both  Staff  and 
Ameren  Missouri  spent  a great  deai  of  hearing  and  briefing  time  arguing 
about  the  detaiis  of  that  dispute,  but  most  of  those  detaiis  are  ciassified 
as  proprietary  or  highiy  confidentiai  so  they  cannot  be  disciosed  in  this 
report  and  order.  The  Commission  wiii  not  take  the  unusuai  step  of 
issuing  a highiy  confidentiai  or  proprietary  version  of  this  report  and  order 
to  discuss  the  detaiis  of  that  disagreement  because  it  is  of  very  iittie 
reievance  to  the  Commission’s  decision.  As  Ameren  Missouri’s  witness 
indicated,  around  the  time  of  that  meeting,  Ameren  Missouri’s 


®®  Staff’s  Construction  Audit  and  Prudence  Review,  Ex.  200,  Page  42,  Lines  11-15. 
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management  had  already  decided  to  slow  down  spending  on  the  Sioux 
scrubber  project  and  “there  was  never,  ever  any  indication  that  by 
approving  this  financing  we  would  not  have  to  slow  down  projects, 
including  the  Sioux  scrubber.”®^ 

Conclusions  of  Law: 

A.  The  Commission  established  its  standard  for  determining  the 
prudence  of  a utility’s  expenditures  in  a 1985  decision  regarding  Union 
Electric’s  construction  of  the  Callaway  nuclear  plant.  In  that  decision,  the 
Commission  held  that  a utility’s  expenditures  are  presumed  to  be 
prudently  incurred,  but,  if  some  other  participant  in  the  proceeding 
creates  a serious  doubt  as  to  the  prudence  of  the  expenditure,  then  the 
utility  has  the  burden  of  dispelling  those  doubts  and  proving  the 
questioned  expenditure  to  have  been  prudent.®® 

B.  The  1985  Union  Electric  decision  also  established  the  standard 
by  which  the  prudence  of  a utility’s  decision  would  be  evaluated  when  it 
said: 

In  reviewing  UE’s  management  of  the  Callaway 
project,  the  Commission  will  not  rely  on  hindsight.  The 
Commission  will  assess  management  decisions  at  the 
time  they  were  made  and  ask  the  question,  ‘Given  all  the 
surrounding  circumstances  existing  at  the  time,  did 
management  use  due  diligence  to  address  all  relevant 
factors  and  information  known  or  available  to  it  when  it 
assessed  the  situation?’®^ 

C.  The  Commission’s  use  of  that  prudence  standard  is  consistent 
with  judicial  precedent®®  and  has  been  accepted  and  applied  by 


Transcript,  Page  503,  Lines  5-7. 

In  the  matter  of  the  determination  of  in-service  criteria  for  the  Union  Electric  Company’s 
Callaway  Nuclear  Plant  and  Callaway  rate  base  and  related  issues.  And  In  the  matter  of 
Union  Electric  Company  of  St.  Louis,  Missouri,  for  authority  to  file  tariffs  increasing  rates  for 
electric  service  provided  to  customers  in  the  Missouri  service  area  of  the  company.  27  Mo. 
P.S.C.  (N.S.)  183,  193  (1985). 

In  the  matter  of  the  determination  of  in-service  criteria  for  the  Union  Electric  Company’s 
Callaway  Nuclear  Plant  and  Callaway  rate  base  and  related  issues.  And  In  the  matter  of 
Union  Electric  Company  of  St.  Louis,  Missouri,  for  authority  to  file  tariffs  increasing  rates  for 
electric  service  provided  to  customers  in  the  Missouri  service  area  of  the  company.  27  Mo. 
P.S.C.  (N.S.)  183,  194  (1985). 

^ ‘‘Good  faith  is  to  be  presumed  on  the  part  of  the  managers  of  a business,  in  the  absence 
of  a showing  of  inefficiency  or  improvidence,  a court  wiii  not  substitute  its  judgment  for 
theirs  as  to  the  measure  of  a prudent  outiay."  West  Ohio  Gas  Co.  v.  Pub.  Utii.  Com’n  of 
Ohio,  294  U.S.  63,  72,  55  S.Ct.  316,  321  (1935) 
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reviewing  courts.®® 

D.  In  order  to  disallow  a utility’s  recovery  of  costs  from  its 
ratepayers,  a regulatory  agency  must  find  both  that  the  utility  acted 
imprudently  and  that  such  imprudence  resulted  in  harm  to  the  utility’s 
ratepayers.^® 

E.  Applying  the  prudence  standard  as  it  has  been  defined  by  the 
Commission,  the  first  step  is  to  determine  whether  any  party  has  raised  a 
serious  doubt  about  the  prudence  of  Ameren  Missouri’s  decision  to  slow 
down  the  Sioux  scrubber  project  to  preserve  cash  in  the  face  of  the 
global  economic  crisis  of  2008.  That  raises  the  question  of  what  is  a 
“serious  doubt?” 

F.  In  its  reply  brief,  Staff  suggests  that  the  presumption  of  prudence 
is  only  a matter  of  convenience  designed  to  focus  attention  on  those 
items  that  are  subject  to  challenge  by  any  party  on  grounds  that  are 
reasonable  on  their  face.^^  If  as  Staff  suggests,  the  presumption  of 
prudence  is  only  a matter  of  convenience,  then  it  could  be  overcome  by 
a simple  statement  by  a party  that  it  wants  to  challenge  a particular 
decision  on  some  reasonable  basis  without  presenting  a shred  of 
evidence  to  show  that  the  utility  did  anything  wrong. 

G.  Staffs  suggestion  is  not  correct,  the  presumption  of  prudence  is 
not  just  a matter  of  convenience.  The  United  States  Supreme  Court  in 
the  West  Ohio  Gas  case  indicated  that  the  presumption  of  prudence  is 
real  and  is  not  overcome  absent  a showing  of  inefficiency  or 
improvidence.^®  That  is  what  “serious  doubt”  means.  By  statute,  the 
utility  has  the  burden  of  proving  that  its  proposed  rates  are  just  and 
reasonable.  However,  before  the  presumption  of  prudence  is  overcome, 
the  challenging  party  must  present  sufficient  evidence  to  create  a serious 
doubt  about  a decision  of  the  utility.  Staff  failed  to  create  a serious  doubt 
in  this  case. 

Decision: 

Staffs  recommendation  to  disallow  $31.8  million  of  costs 
incurred  because  of  the  delay  in  completing  the  Sioux  scrubber  project  is 
based  on  Staffs  determination  that  Ameren  Missouri  had  sufficient  credit 


For  example  see,  State  ex  ret.  Assoc.  Natural  Gas  Co.  v.  Public  Sen/.  Com’n,  954 
S.W.2d 520  (Mo.  App.  W.D.  1997). 

State  ex  rel.  Assoc.  Natural  Gas  Co.  v.  Public  Serv.  Com’n,  954  S.W.2d  520  (Mo.  App. 
W.D.  1997). 
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available  to  it  under  its  credit  facilities  to  avoid  having  to  delay  the 
project.  But  Staff  never  undertook  any  sort  of  liquidity  analysis  to 
determine  whether  Ameren  Missouri  actually  had  reliable  access  to 
sufficient  cash  to  continue  to  pay  $17  million  per  month  for  the  Sioux 
scrubber  project  while  also  meeting  all  its  other  needs  and 
contingencies.  Instead,  Staff  seems  to  have  naively  assumed  that  if 
Ameren  Missouri  had  $31.8  million  in  available  cash  or  credit  in 
November  2008  it  should  have  used  those  funds  to  continue  forward  with 
the  Sioux  scrubber  project  without  taking  into  account  the  very  real 
uncertainties  facing  the  company  because  of  the  financial  crisis. 

Even  assuming  that  Staff  was  able  to  raise  a serious  doubt  about 
the  prudence  of  Ameren  Missouri’s  decision  to  slow  down  work  on  the 
Sioux  scrubbers  at  the  height  of  the  global  financial  crisis,  Ameren 
Missouri  presented  more  than  enough  evidence  to  dispel  those  doubts 
and  to  prove  that  the  questioned  expenditure  was  prudent.  Ameren 
Missouri  demonstrated  that  measured  by  what  it  knew  at  the  time, 
without  the  benefit  of  hindsight,  it  was  justifiably  concerned  that  it  faced 
the  potentially  cataclysmic  danger  of  running  out  of  liquidity.  Under 
those  circumstances,  the  decision  to  slow  down  the  Sioux  scrubber 
project  for  a few  months  was  a prudent  act. 

Furthermore,  there  is  little  indication  that  Ameren  Missouri’s 
customers  were  actually  harmed  by  Ameren  Missouri’s  decision  to  slow 
down  work  on  the  Sioux  scrubber  project.  Certain  costs  did  increase 
because  of  the  delay  as  Staff  indicates,  but  the  delay  also  gave  the 
company  an  opportunity  to  learn  from  mistakes  made  in  the  construction 
of  similar  scrubbers  at  other  power  plants.  In  particular,  Ameren 
Missouri  learned  from  experience  that  the  flake  glass  lining  proposed  for 
use  in  the  Sioux  scrubber  was  not  optimal  and  instead  installed  a 
Stebbins  glass  tile  lining  that  saved  the  company  and  its  ratepayers  up  to 
$33.3  million,  offsetting  the  additional  costs  associated  with  the  delay. 

In  summary.  Staff  failed  to  raise  a serious  doubt  about  the 
prudence  of  Ameren  Missouri’s  decision  to  slow  down  work  on  the  Sioux 
scrubber  project.  Even  if  it  is  assumed  that  Staff  was  able  to  raise  a 
serious  doubt  about  the  prudence  of  those  expenditures,  Ameren 
Missouri  dispelled  those  doubts  and  proved  that  those  expenditures  were 
prudent.  Finally,  savings  that  were  made  possible  by  the  delay  offset 
any  costs  to  ratepayers  that  resulted  from  Ameren  Missouri’s  decision  to 
slow  down  the  Sioux  scrubber  project.  On  those  bases,  the  Commission 
will  reject  Staff’s  proposed  $31.8  million  disallowance. 

4.  Energy  Efficiency/Demand  Side  Management  (DSM): 
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A.  Is  Ameren  Missouri  in  compliance  with  the  Missouri 
Energy  Efficiency  Investment  Act  (MEEIA)  regardless  of  whether  or 
not  proposed  rules  under  the  law  are  effective? 

(1)  What  DSM  programs  should  Ameren  Missouri  continue 
and/or  implement,  and  at  what  annual  expenditure  level;  and 

(2)  Should  Ameren  Missouri  continue  to  ramp  up  its  demand 
side  management  programs  to  pursue  all  cost-effective  demand 
side  savings? 

B.  Does  Ameren  Missouri’s  request  for  demand-side 
management  programs’  cost  recovery  in  this  case  comply  with 
MEEIA  requirements? 

(1)  Should  the  Commission  approve  a cost  recovery 
mechanism  for  Ameren  Missouri  DSM  programs  as  part  of  this 
case?  If  so, 

(a)  Over  what  period  should  DSM  program  costs  incurred 
after  December  31,  2010,  be  amortized? 

(b)  Should  the  mechanism  include  an  adjustment  of  kWh 
billing  determinants? 

(c)  How  much  should  the  Commission  reduce  the  billing 
determinants? 

(d)  If  billing  units  are  adjusted  for  demand  side  savings,  how 
should  the  NBFC  rates  be  calculated? 

Findings  of  Fact: 

Introduction: 

1 . Energy  Efficiency  and  Demand  Side  Management  (DSM) 
programs  are  designed  to  encourage  an  eiectric  utiiity’s  customers  to 
reduce  their  use  of  eiectricity.  In  recent  years,  Ameren  Missouri  has 
undertaken  a number  of  residentiai  and  business  energy  efficiency  and 
DSM  programs.  The  particuiar  programs  are  iisted  and  described  in  the 
direct  testimony  of  MDNR’s  witness  Laura  Woife^® 

2.  Ameren  Missouri  has  not  submitted  those  programs  to  the 
Commission  for  approvai  under  the  Missouri  Energy  Efficiency 
Investment  Act.^^ 

3.  Ameren  Missouri  has  spent  significant  amounts  of  money  to 
support  those  energy  efficiency  and  DSM  programs  in  recent  years. 
Those  expenditures  rose  from  $13.5  miiiion  in  2008  and  2009,  to  $23 
miiiion  in  2010,  to  an  anticipated  spending  ievei  of  $33  miiiion  in  2011.^^ 


Wolfe  Direct,  Ex. 800,  Pages  3-4. 
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All  parties  agree  that  those  energy  efficiency  and  DSM  initiatives  have 
been  effective  in  reducing  energy  usage  and  wouid  iike  to  see  them 
continue.  However,  Ameren  Missouri’s  eiectric  energy  efficiency 
programs  offered  under  the  existing  tariffs  end  on  September  30,  2011,'® 
and  Ameren  Missouri  msN  significantiy  reduce  its  energy  efficiency 
expenditures  in  the  future.^ 

4.  Ameren  Missouri  indicates  it  wouid  iike  to  continue  its  current 
siate  of  programs  at  current  funding  ieveis,  but  is  wiiiing  to  do  so  oniy  if 
the  Commission  approves  its  proposais  to  estabiish  a mechanism  to 
aiiow  it  to  recover  the  revenue  it  wiii  iose  because  of  reduced  saies  of 
eiectricity  as  customers  reduce  their  use  of  eiectricity  as  a resuit  of  the 
energy  efficiency  programs.^® 

5.  Ameren  Missouri  describes  the  probiem  of  deciining  saies  as  the 
throughput  disincentive  and  the  issue  is  about  how  the  Commission 
shouid  address  that  disincentive. 

Specific  Findings  of  Fact: 

6.  The  throughput  disincentive  resuits  from  the  traditionai  reguiated 
utiiity  business  modei  in  which  a utiiity  earns  revenues  by  seiiing 
eiectricity.  Under  that  modei,  the  more  eiectricity  it  seiis,  the  more 
revenue  the  utiiity  earns  to  cover  its  fixed  costs  and  to  provide  a profit  for 
its  sharehoiders.'®  Energy  efficiency  programs  are  designed  to  reduce 
eiectricity  saies.  Thus,  by  impiementing  energy  efficiency  programs,  the 
utiiity  is  knowingiy  causing  financiai  harm  to  itseif.  Understandabiy,  utiiity 
companies  are  reiuctant  to  reduce  their  earnings,  resuiting  in  a strong 
incentive  for  the  company  to  spend  as  iittie  as  possibie  on  energy 
efficiency  programs.®® 

7.  The  throughput  disincentive  has  a reai  effect  on  Ameren 
Missouri’s  earnings.  Ameren  Missouri  estimated  that  if  it  were  to 
continue  to  spend  $25  miiiion  per  year  on  energy  efficiency  over  the  next 
two  years  without  a rate  case,  it  wouid  iose  about  $53  miiiion  in 
additionai  revenue.®^ 

8.  Advocates  for  energy  efficiency  are  of  course  aware  of  this 
disincentive  and  search  for  the  means  to  reaiign  the  utiiity’s  interests  to 
more  cioseiy  match  the  goai  of  increasing  energy  efficiency  to  reduce  the 


Laurent  Surrebuttal,  Ex.  113,  Page  4,  Lines  12-15. 
Mark  Rebuttal,  Ex.  1 10,  Page  8,  Lines  7-12. 
Laurent  Surrebuttal,  Ex.  113,  Page  4,  Lines  16-21. 
Davis  Rebuttal,  Ex.  115,  Page  1,  Lines  20-23. 
Davis  Rebuttal,  Ex.  115,  Page  3,  Lines  11-13. 
Davis  Rebuttal,  Ex.  115,  Page  5,  Lines  1-5. 
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use  of  electricity.  In  Missouri,  the  Missouri  Energy  Efficiency  Investment 
Act  (MEEIA)  makes  that  realignment  the  policy  of  this  state.® 

9.  Ameren  Missouri  asks  the  Commission  to  address  the 
throughput  disincentive  in  this  case  by  implementing  an  adjustment  to 
decrease  the  billing  units  used  to  set  rates  in  anticipation  of  reduced 
sales  resulting  from  energy  efficiency  programs.®®  However,  Ameren 
Missouri  did  not  propose  its  billing  unit  adjustment  plan  until  it  filed  the 
rebuttal  testimony  of  William  Davis  on  March  25,  201 1 . 

10.  Ameren  Missouri’s  proposed  billing  unit  adjustment  is  a new  and 
novel  idea  that  to  the  knowledge  of  the  Ameren  Missouri  witness  who 
proposed  it,  has  never  been  tried  anywhere  else  in  the  country.®"* 
Because  Ameren  Missouri  did  not  file  its  “new  and  novel  idea  until  its 
rebuttal  testimony,  the  other  parties  had  a very  limited  amount  of  time  to 
evaluate  that  idea  before  filing  their  surrebuttal  testimony  two  weeks 
later. 

11.  The  proposed  billing  rate  unit  adjustment  would  have  the  effect 
of  increasing  rates  by  allowing  the  company  to  recover  its  revenue 
requirement  over  a smaller  number  of  units.  For  example  if  the  revenue 
requirement  is  $100  and  the  normalized,  annualized  billing  unit  is  1,000 
kWh,  then  the  rate  would  be  $0.10  per  kWh  ($1 00  divided  by  1 ,000  kWh) 
and  the  company  would  collect  its  $100  revenue  requirement  after  selling 
1,000  kWh  of  electricity.  If  in  the  same  example  the  billing  units  were 
reduced  to  800  kWh,  the  resulting  rate  would  be  $0,125  per  kWh  and  the 
company  would  collect  $125  when  it  sells  1,000  kWh  of  electricity.®® 
Staying  with  the  example,  Ameren  Missouri’s  justification  for  this 
adjustment  is  that  because  of  energy  efficiency  programs  it  anticipates 
selling  only  800  kWh,  meaning  it  will  in  fact  collect  only  its  $100  revenue 
requirement. 

12.  Despite  Ameren  Missouri’s  protests  to  the  contrary,  the  proposed 
billing  units  adjustment  is  a mechanism  that  attempts  to  compensate  the 
company  for  lost  revenue.  It  just  tries  to  accomplish  that  compensation 
before  the  revenue  is  lost,  which  is  a distinction  without  meaning.  As 
Ameren  Missouri’s  witness,  William  Davis,  indicated  in  the  following 
exchange  at  the  hearing: 

Q.  Isn’t  the  whole  purpose  of  the  billing  unit  adjustment 

to  recover  future  lost  sales  revenue? 


Section  393.0175,  RSMo  (Supp.  2010). 

Davis  Rebuttai,  Ex.  115,  Pages  6-7. 
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A.  Associated  with  fixed  costs,  yes,  and  a reduction  in 
saies  associated  with  our  energy  efficiency  programs.®® 

13.  As  a iost  revenue  recovery  mechanism,  Ameren  Missouri’s 
proposed  iost  revenue  mechanism  must  compiy  with  the  requirements  of 
the  Commission’s  ruie  regarding  Demand-Side  Programs  Investment 
Mechanisms.®^  The  Commission  wiii  discuss  the  appiication  of  that  ruie 
in  its  Conciusions  of  Law  regarding  this  issue. 

14.  Most  significantiy,  the  proposed  biiiing  units  adjustment  does  not 
eiiminate  the  throughput  disincentive.  It  would  guarantee  the  company  a 
greater  recovery,  but  the  company  would  continue  to  benefit  from 
increases  in  energy  sales  and  suffer  a loss  of  income  when  sales  drop 
just  as  it  would  without  the  adjustment.®®  In  other  words,  despite  the  use 
of  the  billing  units  adjustment,  Ameren  Missouri  would  still  have  just  as 
much  incentive  to  maximize  its  sales  of  electricity  and  minimize  energy 
efficiency  programs. 

15.  William  Davis,  Ameren  Missouri’s  witness  who  proposed  the 
billing  units  adjustment,  admitted  on  the  stand  that  his  plan  did  not 
decrease  the  company  incentive  to  increase  sales.  His  only  defense  was 
to  indicate  that  he  was  not  aware  of  any  plans  by  Ameren  Missouri  to 
implement  any  programs  to  increase  its  sales.®® 

16.  In  effect,  Ameren  Missouri’s  proposed  billing  units  adjustment 
relies  on  the  willingness  of  the  Commission  and  ratepayers  to  hand  the 
company  extra  money  while  trusting  to  the  good  intentions  of  the 
company  to  avoid  acting  in  compliance  with  its  throughput  incentive  by 
maximizing  sales  while  minimizing  energy  efficiency  efforts. 

17.  The  Commission  finds  that  Ameren  Missouri’s  proposed  billing 
units  adjustment  is  a hastily  proposed  and  ill-conceived  lost  revenue 
recovery  mechanism  that  the  Commission  is  not  willing  to  adopt  in  its 
present  form. 

18.  Aside  from  consideration  of  the  proposed  billing  units 
adjustment,  there  is  one  other  matter  related  to  energy  efficiency  and 
DSM  programs  that  the  Commission  needs  to  address.  Currently, 
between  rate  cases,  Ameren  Missouri  is  allowed  to  book  its  direct  costs 
incurred  while  implementing  energy  efficiency  and  DSM  programs  to  a 
regulatory  asset.  In  the  rate  case,  the  amount  in  the  regulatory  asset  is 


Transcript,  Page  1878,  Lines  5-9. 

4 CSR  240-20.093,  See  Also,  Rogers  Suppiementai  Testimony,  Ex.  246,  Page  2,  Lines 
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added  to  the  company’s  rate  base  and  is  amortized  over  a six-year 
period.  That  procedure  was  estabiished  by  a stipuiation  and  agreement 
in  Ameren  Missouri’s  iast  rate  case.®° 

19.  Ameren  Missouri  initiaiiy  proposed  that  the  amortization  period 
be  decreased  from  six  years  to  three. Subsequentiy,  Ameren  Missouri 
dropped  its  proposai  to  decrease  the  amortization  period  to  concentrate 
on  deaiing  with  the  throughput  disincentive.®^  MDNR  continues  to 
support  at  ieast  a decreased  amortization  period  and  suggests  that  such 
expenses  shouid  be  expensed  and  recovered  immediateiy  instead  of 
amortized.®®  MIEC  goes  the  other  direction  and  argues  the  amortization 
period  shouid  be  increased  to  ten  years. ®'^ 

20.  MIEC’s  argument  for  a ten-year  amortization  period  is  that 
demand-side  resources  are  to  be  treated  comparabiy  with  suppiy-side 
resources.  A utiiity  recovers  its  suppiy-side  costs  through  depreciation 
over  the  usefui  iife  of  the  asset.  For  a demand-side  asset,  the  equivaient 
asset  is  a “reguiatory  asset”  that  is  recovered  through  an  amortization. 
Ameren  Missouri  wouid  recover  the  cost  of  suppiy-side  assets  that  are 
dispiaced  by  demand-side  resources  through  depreciation  over  tweive 
years.  On  that  basis,  MIEC’s  witness  argues  Ameren  Missouri  shouid 
recover  the  cost  of  its  demand-side  resources  over  at  ieast  a ten-year 
period.®® 

21.  As  Ameren  Missouri’s  witness  expiained,  there  is  no  objective 
basis  for  the  six-year  amortization  period  currentiy  in  use.  It  was  simply 
the  product  of  negotiations  in  Ameren  Missouri’s  last  rate  case.®® 
Similarly,  there  is  no  objective  basis  to  return  to  a ten-year  amortization 
period  other  than  it  was  used  before  the  six-year  amortization  period  was 
instituted.  MIEC  comparison  of  the  amortization  period  to  the 
depreciation  period  of  displaced  supply-side  resources  is  not  convincing. 
The  real  reason  to  stay  with  a six-year  amortization  period  is  to  continue 
to  allow  Ameren  Missouri  a reasonable  incentive  to  make  demand-side 
expenditures. 

22.  A lengthy  amortization  period  for  Ameren  Missouri’s  DSM  costs 
would  provide  a strong  disincentive  for  the  utility  to  incur  those  costs  and 


Davis  Direct,  Ex.  1 14,  Pages  3-4,  Lines  19-24,  1-5. 
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would  be  inconsistent  with  the  poiicy  estabiished  by  MEEIA  that  favor 
timeiy  recovery  cost  recovery  for  utiiities.  The  Commission  does  not 
want  to  send  that  signai  and  wiii  not  aiter  the  current  six-year 
amortization  period. 

Conclusions  of  Law: 

A.  The  Missouri  Energy  Efficiency  Investment  Act  (MEEIA)  provides 
in  part  as  foiiows: 

3.  It  shall  be  the  policy  of  the  state  to  value  demand- 
side  investments  equal  to  traditional  investments  in 
supply  and  delivery  infrastructure  and  allow  recovery  of 
all  reasonable  and  prudent  costs  of  delivering  cost- 
effective  demand-side  programs.  In  support  of  this 
policy  the  commission  shall: 

(1 ) Provide  timely  cost  recovery  for  utilities; 

(2)  Ensure  that  utility  financial  incentives  are  aligned  with 
helping  customers  use  energy  more  efficiently  and  in  a 
manner  that  sustains  or  enhances  utility  customers’ 
incentives  to  use  energy  more  efficiently;  and 

(3)  Provide  timely  earnings  opportunities  associated  with 
cost-effective  measurable  and  verifiable  efficiency 
savings.®^ 

In  this  section,  the  legislature  has  set  out  the  policy  considerations  that 
must  guide  the  Commission  in  reaching  its  decision  on  this  issue. 

B.  The  Commission  has  established  rules  to  implement  MEEIA.  4 
CSR  240-20.093  establishes  specific  requirements  for  the  creation  of 
Demand-Side  Programs  Investment  Mechanisms.  4 CSR  240-20.094 
establishes  procedures  for  filing  and  processing  applications  for 
approval,  modification,  and  discontinuance  of  electric  utility  demand-side 
programs. 

C.  Section  4 of  MEEIA  requires  the  Commission  to  permit  electric 
corporations  to  implement  “commission  approved  demand-side 
programs.”  That  section  also  provides  “[RJecovery  for  such  programs 
shall  not  be  permitted  unless  the  programs  are  approved  by  the 
commission,  ...”  Ameren  Missouri  has  not  submitted  an  application 
pursuant  to  MEEIA  or  the  MEEIA  rules  for  approval  of  any  of  its  demand- 
side  programs.®® 
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D.  Commission  Ruie  4 CSR  240-20.093(1  )(Y)  defines  iost  revenue 
as: 

the  net  reduction  in  utiiity  retaii  revenue,  ...  that  occurs 
when  utiiity  demand-side  programs  approved  by  the 
commission  in  accordance  with  4 CSR  240-20.094 
cause  a drop  in  net  system  retaii  kWh  deiivered  to 
jurisdictionai  customers  beiow  the  ievei  used  to  set  the 
eiectricity  rates. 

By  that  definition,  iost  revenue  wouid  inciude  oniy  revenue  iosses  that 
exceed  net  gains  in  saies  from  other  sources.  That  definition  is 
inconsistent  with  Ameren  Missouri’s  biiiing  units  adjustment  proposai  that 
wouid  aiiow  the  company  to  recover  for  any  potentiai  iost  revenue,  even 
if  its  net  revenue  was  rising  from  another  source. 

E.  The  ruie’s  definition  of  iost  revenue  goes  on  to  say: 

Lost  revenues  are  oniy  those  net  revenues  iost 
due  to  energy  and  demand  savings  from  utiiity  demand- 
side  programs  approved  by  the  commission  in 
accordance  with  4 CSR  240-094  Demand-Side 
Programs  and  measured  and  verified  through  EM&V. 
(evaiuation,  measurement  and  verification) 

That  definition  once  again  aiiows  recovery  oniy  for  demand-side 
programs  approved  by  the  Commission.  It  also  means  that  recovery  is 
not  allowed  until  the  program  has  been  evaluated  to  “estimate  and/or 
verify  the  estimated  actual  energy  and  demand  savings,  utility  lost 
revenue,  cost-effectiveness,  and  other  effects  from  demand-side 

»99 

programs. 

Ameren  Missouri’s  billing  units  adjustment  proposal  would  not  comply 
with  either  aspect  of  the  definition  and  could  allow  Ameren  Missouri  to 
recover  revenue  in  the  future  that  is  in  excess  of  the  rule’s  definition  of 
lost  revenue. 

F.  Section  393.1075.13  of  MEEIA  requires  that  “[cjharges 
attributable  to  demand-side  programs  under  this  section  shall  be  clearly 
shown  as  a separate  line  item  on  bills  to  the  electrical  corporation’s 
customers.”  Ameren  Missouri’s  billing  units  adjustment  proposal  would 
raise  customer  rates  without  disclosing  that  increase  to  customers  and 
would  therefore  be  inconsistent  with  MEEIA. 

G.  Ameren  Missouri  has  indicated  its  intention  to  significantly 
reduce  its  spending  on  energy  efficiency  and  DSM  programs  if  the 
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Commission  does  not  approve  its  biiiing  units  adjustment  proposai. 
Some  parties  suggest  that  the  Commission  simpiy  order  Ameren 
Missouri  to  continue  spending  for  those  programs  at  their  current  ieveis. 
However,  the  Commission,  whiie  it  has  the  power  to  reguiate  Ameren 
Missouri,  does  not  have  the  power  to  take  over  management  of  the 
utiiity.^°°  MEEIA  does  not  contain  any  ianguage  that  requires  utiiities,  or 
aiiows  the  Commission  to  require  utiiities,  to  spend  any  particuiar  ievei  of 
doiiars  on  energy  efficiency,  or  to  achieve  any  particuiar  amount  of  MWh 
savings  through  energy  efficiency.  Therefore,  the  Commission  cannot 
order  Ameren  Missouri  to  continue  spending  money  on  energy  efficiency 
and  DSM  programs. 

H.  Ameren  Missouri  indicates  that  it  wants  to  continue  to  offer 
energy  efficiency  and  DSM  programs.  Once  Ameren  Missouri  fiies  an 
appiication  for  approvai  of  its  programs  under  MEEIA,  perhaps  a cost 
recovery  mechanism  satisfactory  to  Ameren  Missouri  and  its  ratepayers 
can  be  worked  out.  But  the  Commission  cannot  bridge  that  gap  between 
this  rate  case  and  the  company’s  MEEIA  application  by  approving  a cost 
recovery  mechanism  that  is  wholly  inconsistent  with  MEEIA  and  the 
implementing  regulations.  Therefore,  the  Commission  must  reject 
Ameren  Missouri’s  billing  units  adjustment  proposal. 

Decision: 

For  the  reasons  set  forth  in  its  findings  of  fact  and  conclusions  of 
law,  the  Commission  rejects  Ameren  Missouri’s  billing  units  adjustment 
proposal.  The  Commission  also  directs  that  DSM  program  costs 
incurred  after  December  31, 2010,  shall  continue  to  be  amortized  over  a 
period  of  six  years. 

C.  Shouid  a portion  of  the  iow-income  weatherization 
program  funds  be  utiiized  to  engage  an  independent  third  party  to 
evaiuate  the  program? 

Findings  of  Fact: 
introduction: 

I.  Ameren  Missouri  currently  funds  a low-income  weatherization 
program  at  a rate  of  $1.2  million  per  year.  MDNR  asked  that  the 
company  continue  to  fund  the  program  at  that  level. Ameren  Missouri 
agreed. 

2.  Following  the  evidentiary  hearing,  on  May  18,  2011,  Ameren 
Missouri  and  MDNR  filed  a nonunanimous  stipulation  and  agreement  by 


state  ex  ret.  Marline  \/.  Public  Sen/.  Com’n,  343  S.W.2d  177,182  (Mo.  App.  1960). 
Wolfe  Direct,  Ex.  800,  Page  5,  Lines  1-2. 
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which  the  company  agreed  to  continue  funding  the  iow-income 
weatherization  program  at  $1.2  miiiion  per  year.  The  signatories  aiso 
agreed  that  Ameren  Missouri  wouid  contract  with  an  independent  third 
party  contractor  to  conduct  both  a process  and  impact  evaiuation  of  the 
iow-income  weatherization  program  every  two  years.  The  independent 
evaiuation  was  to  be  funded  by  withhoiding  up  to  $60,000  per  year  from 
Ameren  Missouri’s  payment  to  the  program. 

3.  Pubiic  Counsei  fiied  a written  objection  to  the  nonunanimous 
stipuiation  and  agreement  on  May  25.  Pubiic  Counsei  objected  that  the 
recurring  evaiuation  wouid  consume  money  that  wouid  otherwise  be 
used  to  provide  weatherization  services. 

4.  Because  the  nonunanimous  stipuiation  and  agreement  was 
objected  to,  it  becomes  just  a joint  position  of  the  signatory  parties. 

Specific  Findings  of  Fact: 

5.  As  Ameren  Missouri’s  witness  indicates,  the  iow-income 
weatherization  program  shouid  have  more  transparent  reporting  and 
shouid  be  evaiuated  as  are  other  energy  efficiency  programs. 

6.  The  impact  evaiuation  contempiated  by  Ameren  Missouri  and 
MDNR’s  joint  position  wouid  determine  the  energy  and  demand  savings 
of  the  program.  Process  evaiuation  wouid  assess  the  effectiveness  of 
the  program  impiementation  processes. 

6.  Setting  aside  $60,000  per  year  to  evaiuate  a muiti-miiiion  doiiar 
program  is  reasonabie  and  prudent. 

Conclusions  of  Law: 

A.  Commission  Ruie  4 CSR  240-2.1 15(2)(D)  provides  that  a 
nonunanimous  stipuiation  and  agreement  to  which  an  objection  is  made 
is  to  be  treated  as  a joint  position  of  the  signatory  parties,  except  that  no 
party  is  bound  by  the  agreement. 

B.  The  approach  the  Commission  must  take  when  considering  a 
nonunanimous  stipuiation  and  agreement  to  which  an  objection  is  made 
is  further  described  in  a 1982  decision  of  the  Missouri  Court  of  Appeais. 
In  State  ex  ret.  Fischer  v.  Public  Service  Commission, the  Court  held 
that  when  considering  a nonunanimous  stipulation  and  agreement  the 
Commission  must  recognize  all  statutory  requirements,  including  the 
right  to  be  heard  and  to  introduce  evidence.  Furthermore,  the 
Commission’s  decision  must  be  in  writing  and  must  include  adequate 
findings  of  fact. 


Laurent  Rebuttal,  Ex.  112,  Page  8,  Lines  8-10. 
Laurent  Rebuttal,  Ex.  112,  Page  4,  FN  1. 
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Decision: 

Ameren  Missouri  shaii  continue  its  annuai  payments  of 
$1,200,000  to  the  Environmentai  Improvement  and  Energy  Resources 
Authority  (“EIERA”)  for  the  purposes  of  funding  weatherization  of  homes 
owned  by  quaiified  iow-income  Ameren  Missouri  eiectric  customers 
(“Low  Income  Weatherization  Program”),  iess  an  amount  set  aside  for 
evaiuation  of  the  Low  Income  Weatherization  Program. 

Ameren  Missouri  shaii  contract  with  an  independent  third  party 
contractor  to  conduct  both  a process  and  impact  evaiuation  (“evaiuation”) 
of  the  Low  Income  Weatherization  program  in  Ameren  Missouri’s  service 
territory  as  foiiows: 

A.  The  first  evaiuation  under  this  agreement  wiii  be  compieted 
by  Aprii  30,  2012. 

B.  The  first  evaiuation  wiii  cover  the  time  period  of  January  1, 
201 0 through  December  31 , 201 1 . 

C.  Evaiuations  wiii  be  conducted  every  two  years  thereafter. 

The  evaiuation  is  to  be  funded  from  Ameren  Missouri’s 

withhoiding  from  Ameren  Missouri’s  annuai  payment  to  EIERA  of  a 
maximum  amount  of  $60,000  annuaiiy.  This  is  intended  to  provide 
$120,000  as  the  maximum  funding  for  each  evaiuation.  In  the  event  an 
evaluation  costs  less  than  $120,000,  the  remaining  funds  will  serve  to 
reduce  the  next  annual  $60,000  withholding. 

5.  Taum  Sauk:  What  amount,  if  any,  of  Ameren  Missouri’s 
investment  reiated  to  the  reconstruction  of  Taum  Sauk  shouid  be 
inciuded  in  rate  base  for  ratemaking  purposes? 

Findings  of  Fact: 
introduction: 

1.  The  Taum  Sauk  plant  is  a pumped  storage  facility  located  in 
Reynolds  County,  Missouri.  It  consists  of  an  upper  reservoir  located  on 
the  top  of  a mountain,  a shaft  and  tunnel  conduit,  two  220-megawatt 
pump-turbine  units,  and  a lower  reservoir.  When  the  cost  of  electricity  to 
run  the  pumps  is  low,  water  is  pumped  from  the  lower  reservoir  to  the 
upper  reservoir.  When  demand  for  electricity  and  the  resulting  price  of 
that  electricity  is  high,  the  water  in  the  upper  reservoir  is  allowed  to  drain 
down  through  the  tunnel  conduit  to  turn  the  turbines  to  generate 
electricity.  When  the  price  of  electricity  again  drops,  the  water  is  pumped 
back  up  and  the  cycle  is  repeated. 
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2.  In  the  early  morning  of  December  14,  2005,  a portion  of  the 
parapet  waii  and  the  northwest  corner  of  the  dike  around  the  upper 
reservoir  breached,  causing  an  uncontroiied,  rapid  reiease  of  water  down 
the  mountain.  The  flood  swept  through  Johnson’s  Shut-ins  State  Park 
and  Campground,  devastating  the  park  and  washing  away  the  home  of 
the  park  superintendent.  Fortunateiy,  no  one  was  kiiied.^°^ 

3.  The  Commission’s  Staff  investigated  the  faiiure  of  the  upper 
reservoir  and  issued  a report  in  2007.  That  report  conciuded: 

[t]he  Upper  Reservoir  at  the  Taum  Sauk 
Pumped  Storage  Project  breached  on  the  eariy  morning 
of  December  14,  2005,  because  the  reservoir 

overtopped  when  more  water  was  pumped  into  the 
Upper  Reservoir  than  it  couid  hoid.  The  overtopping 
occurred  because  (1)  the  piant  was  customariiy  operated 
with  an  insufficient  margin  of  safety,  (2)  the  water  ievei 
sensors  were  unreiiabie  because  they  had  broken  free 
from  their  anchoring  system,  and  (3)  the  emergency 
back-up  sensors,  intended  to  prevent  the  exact  chain  of 
events  that  in  fact  occurred,  had  been  improperiy  set  too 
high.  The  breach  was  entireiy  avoidabie  in  that  the 
Company  knew  for  over  two  months  that  the  water  ievei 
sensors  were  unreiiabie,  as  they  had  broken  free  from 
their  anchoring  system,  but  unaccountabiy  faiied  to 
make  repairs.  The  faiiure  was  a management  faiiure  in 
that  Ameren  had  organized  the  operation  of  its  piants 
and  the  performance  of  maintenance,  repair  and 
improvement  activities  at  its  piants  in  such  a way  that 
overaii  direction  was  iacking  and  cruciai  information  was 
not  shared. 

Based  on  its  findings,  Staff  recommended: 

[t]hat  any  and  aii  costs,  direct  and  indirect, 
associated  with  the  Taum  Sauk  incident  be  exciuded 
from  rates  on  an  ongoing  basis.  This  inciudes,  but  is  not 
iimited  to,  the  exciusion  of  rebuiiding  costs  and  treating 


Birk  Direct,  Ex.  106,  Page  24,  Lines  17-23. 
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the  facility  as  though  its  capacity  is  available  for  dispatch 
modeling.^”® 

4.  Ameren  Missouri  has  accepted  full  responsibility  for  the  failure  of 
the  upper  reservoir."®  Up  until  now,  the  company’s  ratepayers  have  not 
been  asked  to  pay  any  of  the  cost  of  cleaning  up  after  the  breach  or  the 
cost  of  rebuilding  the  upper  reservoir. 

5.  Ameren  Missouri  has  now  rebuilt  the  upper  reservoir  and  the 
Taum  Sauk  unit  is  once  again  producing  electricity.  In  this  case,  it  is 
asking  the  Commission  to  include  $89  million  in  its  rate  base  for 
construction  of  “enhancements”  to  the  upper  reservoir  because  of  the 
rebuild."^  The  $89  million  figure  was  derived  by  subtracting  the  $400 
million  in  insurance  proceeds  received  by  Ameren  Missouri  from  the 
$489  million  total  cost  to  rebuild  the  upper  reservoir."^ 

6.  Although  Ameren  Missouri’s  proposal  would  allow  it  to  recover  all 
rebuilding  costs  not  covered  by  insurance,  it  has  absorbed  approximately 
$94  million  in  insurance  deductibles,  fines,  lost  energy  and  capacity,  and 
other  expenses  resulting  from  the  collapse  for  which  it  has  not  sought 
recovery  from  ratepayers."® 

Specific  Findings  of  Fact: 

7.  The  Commission’s  Staff  conducted  an  audit  of  Ameren 
Missouri’s  rebuild  of  the  Taum  Sauk  upper  reservoir  and  reported  the 
results  of  that  audit  in  this  case.""^  Staff  did  not  recommend  any 
disallowances  as  the  result  of  its  audit.  That  means  that  except  for 
Ameren  Missouri’s  responsibility  for  the  breach  of  the  reservoir  in  2005, 
no  party  has  questioned  the  specific  costs  of  the  rebuild  project  and 
those  costs  are  not  otherwise  at  issue.  Instead,  the  question  before  the 
Commission  is  whether  Ameren  Missouri  should  be  allowed  to  recover 


In  the  Matter  of  an  Investigation  Into  an  Incident  in  December  2005  at  the  Taum  Sauk 
Pumped  Storage  Project  Owned  and  Operated  by  the  Union  Electric  Company,  doing 
business  as  AmerenUE,  Case  No.  ES-2007-0474,  Staff’s  Initial  Incident  Report,  October 
24,  2007,  Pages  82. 

Transcript,  Page  209,  Lines  11-14. 

The  inclusion  of  $89  million  in  rate  base  does  not  mean  that  Ameren  Missouri’s  revenue 
requirement  would  increase  by  that  amount  in  this  case.  Ameren  Missouri  would  include 
that  amount  in  its  rate  base,  which  it  will  recover  through  depreciation  over  the  life  of  the 
property.  The  impact  on  revenue  requirement  for  this  case  would  be  approximately  $10.4 
million  if  Ameren  Missouri  is  allowed  to  include  the  entire  $89  million  in  rate  base. 
"^Transcript,  Page  881,  Lines  10-13. 

Birk  Direct,  Ex.  106,  Page  39,  lines  1-15,  see  also,  Transcript,  Page  432. 
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UNION  ELECTRIC  COMPANY,  D/B/A  AMEREN  MISSOURI 


20  Mo.  P.S.C.  3d 


613 


all,  or  any  part  of  those  cost  due  to  its  imprudence  in  causing  the  faiiure 
of  the  upper  reservoir  in  2005. 

8.  Foiiowing  the  faiiure  of  the  upper  reservoir,  Ameren  Missouri  was 
sued  by  the  State  of  Missouri  in  the  Circuit  Court  of  Reynoids  County. 
That  iawsuit  resuited  in  the  entry  of  a Consent  Judgment."^  Signed  by 
Ameren  Missouri  and  by  Missouri’s  Attorney  Generai  on  behaif  of  the 
State  of  Missouri,  inciuding  the  Missouri  Department  of  Naturai 
Resources,  the  Missouri  Ciean  Water  Commission,  and  the  Missouri 
Conservation  Commission,  that  Consent  Judgment  required  Ameren 
Missouri  to  pay  damages  and  to  rebuiid  the  upper  reservoir. 

9.  The  Commission  was  not  a party  to  the  Consent  Agreement  and 
is  not  bound  by  its  terms. 

10.  The  Consent  Agreement  inciudes  the  foiiowing  provision  under 
the  heading  “Ratepayer  Protection”: 

AmerenUE  acknowiedges  that  it  wiii  not  attempt 
to  recover  from  ratepayers  in  any  rate  increase  any  in- 
kind  or  monetary  payments  to  the  State  Parties  required 
by  this  Consent  Judgment  or  construction  cost  incurred 
in  the  reconstruction  of  the  Upper  Reservoir  Dam 
(expressiy  exciuding,  however,  “aiiowed  costs,”  which 
shaii  mean  oniy  enhancements,  costs  incurred  due  to 
circumstances  or  conditions  that  are  currentiy  not 
reasonabiy  foreseeabie  and  costs  that  wouid  have  been 
incurred  absent  the  Occurrence  as  aiiowed  by  iaw),  and 
further  acknowiedges  the  audit  powers  of  the  Missouri 
Pubiic  Service  Commission  to  ensure  that  no  such 
recovery  is  pursued.  In  the  event  that  Ameren  intends  to 
seek  recovery  for  aiiowed  costs,  it  shaii  notify  the  State 
Parties  in  writing  at  ieast  seven  (7)  business  days  in 
advance  of  its  initiai  appiication  for  the  recovery  of  these 
costs.  If  AmerenUE  fails  to  provide  the  required  notice, 
it  shall  forfeit  whatever  legal  right  it  has  to  seek  such 
recovery.  (Emphasis  added)"® 

1 1 . Ameren  Missouri  provided  the  notice  to  the  State  Parties 
required  by  the  provision  on  August  16,  2010."^  None  of  the  named 
state  parties  has  objected  to  Ameren  Missouri’s  attempt  to  recover  the 
described  costs. 
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12.  The  Missouri  Department  of  Naturai  Resources  is  a party  to  this 
case,  but  has  not  opposed  Ameren  Missouri’s  attempt  to  recover  the 
costs.  MDNR  is  represented  by  the  Missouri  Attorney  Generai’s  office. 
When  asked  about  the  State’s  position  regarding  the  attempt  to  recover 
the  costs,  counsei  for  MDNR  stated  that  she  was  authorized  to  say  that 
“the  Attorney  Generai’s  office  did  review  Ameren’s  request  for 
reimbursement  after  this  case  was  fiied  and  we  have  no  evidence  to 
beiieve  that  the  request  is  inconsistent  with  or  in  vioiation  of  the  consent 
judgment  on  record  in  Reynoids  County.’’"® 

13.  Ameren  Missouri  asserts  that  the  costs  it  seeks  to  recover  are 
“aiiowed  costs”  under  two  provisions  of  the  Consent  Judgment.  First  it 
ciaims  those  costs  paid  for  “enhancements”,  and  second  it  ciaims  those 
costs  wouid  have  been  incurred  even  if  the  reservoir  had  not  coiiapsed. 
The  Commission  wiii  address  the  second  argument  first. 

14.  Ameren  Missouri  contends  aii  $89  miiiion  in  rebuiid  costs  not 
covered  by  insurance  shouid  be  recoverabie  because  it  wouid  have  had 
to  rebuiid  the  upper  reservoir  soon  even  if  it  had  not  coiiapsed  in  2005. 

15.  Paui  Rizzo,  a civii  engineer,  offered  testimony  in  that  regard  on 
behaif  of  Ameren  Missouri.  Ameren  Missouri  hired  him  after  the  coiiapse 
of  the  upper  reservoir  to  perform  a forensic  investigation  and  root  cause 
anaiysis  regarding  the  coiiapse.  He  conciuded  that  the  reservoir 
coiiapsed  due  to  over-pumping  associated  with  fauity  instrument  controi 
systems  coupied  with  substandard  construction  and  inadequate 
design."®  Subsequentiy,  his  firm  served  as  construction  manager  for  the 
rebuiid  of  the  upper  reservoir.^®® 

16.  The  Taum  Sauk  piant  is  reguiated  by  the  FERC  and  has  been 
subject  to  a major  independent  dam  safety  inspection  every  five  years 
beginning  in  1985.  The  oid  Taum  Sauk  piant  passed  its  iast  inspection  in 
2003.^®^ 

17.  Beginning  in  2003,  the  FERC  began  using  a new,  more  rigorous 
dam  safety  inspection  process  known  as  the  Potentiai  Faiiure  Modes 
Anaiysis  (PFMA)  Program.  Taum  Sauk  wouid  have  been  inspected 
under  that  more  rigorous  process  in  2008.^®® 

18.  Rizzo  testified  that  if  Taum  Sauk  had  been  inspected  under  the 
PFMA  program,  that  inspection  wouid  have  reveaied  that  the  oid  dam 


Transcript,  Page  2124,  Lines  10-15. 
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used  the  parapet  wall  for  water  retention  in  vioiation  of  modern  safety 
standards, the  dam  did  not  meet  modern  seismic  standards  and  couid 
not  withstand  a significant  earthquake, and  due  to  excessive  ieakage 
from  the  oid  reservoir,  there  were  significant  voids  under  the  concrete 
foundation. Most  fundamentaiiy,  the  foundation  of  the  oid  upper 
reservoir  was  compieteiy  inadequate.  In  part  that  inadequacy  was  due  to 
deficiencies  in  the  way  the  dam  was  originaiiy  designed  and  in  part 
because  the  construction  of  the  dam  did  not  foiiow  the  design 
requirements.^^® 

19.  In  Rizzo’s  opinion,  after  seeing  the  resuits  of  the  PFMA 
inspection,  the  FERC  wouid  have  required  a compiete  rebuiid  of  the 
faciiity,  iike  the  rebuiid  that  Ameren  Missouri  actuaiiy  did,  to  fuiiy  address 
the  safety  risks  he  identified. 

20.  Ameren  Missouri  argues  that  because  the  FERC  wouid  have 
required  it  to  rebuiid  the  dam  in  a few  years  anyway,  aii  the 
reconstruction  costs  are  “costs  that  wouid  have  been  incurred  absent  the 
occurrence”  and  thus  quaiify  as  “aiiowed  costs”  under  the  Consent 
Agreement.  The  Commission  does  not  accept  that  argument. 

21 . First,  Paui  Rizzo  appears  to  be  a very  good  civii  engineer  and  he 
offered  very  credibie  evidence  about  the  condition  of  the  oid  dam,  why  it 
coiiapsed,  and  why  it  shouid  have  faiied  a FERC  inspection  in  2008.  Of 
course,  those  probiems  were  aiso  present  in  2003  when  the  Taum  Sauk 
reservoir  passed  a FERC  inspection.  At  ieast  some  of  the  deficiencies 
shouid  have  been  apparent  to  an  inspector  even  without  the  enhanced 
inspection  required  by  the  new  PFMA  process.  For  exampie,  an 
inspector  shouid  have  been  abie  to  teii  that  the  parapet  waiis  were  being 
used  to  retain  water  without  an  extensive  inspection. 

22.  The  probiem  is  that  Rizzo  is  a civii  engineer,  not  a FERC 
bureaucrat.  Whiie  he  can  say  with  great  credibiiity  that  the  oid  reservoir 
shouid  have  faiied  a FERC  inspection  in  2008,  he  cannot  say  with 
certainty  what  FERC  wouid  have  done  with  the  resuits  of  that  inspection. 
As  a resuit,  the  Commission  cannot  conciude  that  the  upper  reservoir 
wouid  have  had  to  be  rebuiit  even  if  it  had  not  coiiapsed  and  therefore 
cannot  conciude  that  the  costs  are  “aiiowed  costs”  because  they  “wouid 
have  been  incurred  absent  the  Occurrence.” 


Rizzo  Direct,  Ex.  117,  Pages  19-20. 

Rizzo  Direct,  Ex.  117,  Pages  29-30. 

Rizzo  Direct,  Ex.  117,  Pages  30-32, 

Rizzo  Direct,  Ex.  117,  Pages  20-29. 

Rizzo  Direct,  Ex.  117,  Page  32,  Lines  11-25. 
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23.  The  second  reason  the  Commission  wiii  not  accept  the  “reservoir 
wouid  have  had  to  be  rebuiit  anyway”  argument  has  nothing  to  do  with 
the  ianguage  of  the  Consent  Judgment.  Rizzo’s  testimony  reveais  that 
the  upper  reservoir  was  very  pooriy  constructed  even  by  1963  standards. 
In  particular,  the  foundation  was  deficient  because  smaller  soil  particles, 
known  as  “fines”  were  allowed  to  remain  in  the  rockfill  mass  comprising 
the  dam.  The  people  responsible  for  construction  of  the  dam  knew  about 
the  “fines”  problem  at  the  time,  but  did  not  fix  the  problem. 
Furthermore,  the  design  called  for  foundation  rock  to  be  cleaned  of 
organic  material,  top  soil,  residual  soil,  and  weathered  rock  with  a 
bulldozer  such  that  no  more  than  2 inches  of  such  material  was  left  in 
place.  However,  as  much  as  18  inches  of  low  strength  material, 
including  top  soil  and  vegetation  was  left  in  place  under  the 
foundation. Union  Electric  Company,  Ameren  Missouri’s  parent 
company,  was  ultimately  responsible  for  the  construction  of  the  upper 
reservoir. 

24.  Essentially  then,  Ameren  Missouri’s  “the  reservoir  would  have 
had  to  be  rebuilt  anyway”  argument  is  that  not  only  did  the  company 
operate  the  reservoir  recklessly  and  imprudently  in  2005,  it  also 
constructed  it  poorly  fifty  years  ago.  That  is  not  a reasonable  basis  to 
allow  the  company  to  pass  the  uninsured  portion  of  the  costs  of  the 
rebuild  on  to  its  ratepayers. 

25.  Moving  on  to  the  other  argument  about  the  meaning  of  the 
Consent  Judgment’s  exception,  the  Consent  Judgment  does  not  define 
the  term  “enhancement”  in  its  definition  of  allowed  costs.  Furthermore, 
“enhancement”  is  not  a term  in  general  use  within  the  field  of  utility 
regulation. 

26.  Ameren  Missouri  and  Staff  further  divide  the  concept  of 
“enhancements”  into  discrete  enhancements  and  non-discrete 
enhancements.  Discrete  enhancements  are  features  in  the  new  reservoir 
that  were  not  present  at  all  in  the  old.  Ameren  Missouri  identified  those 
discrete  enhancements  as  an  overflow  release  structure,  a drainage  and 
inspection  gallery,  a continuous  upstream  grout  curtain,  a cementitious 
floor,  a crest  concrete  roadway  and  guardrail,  crest-to-gallery  and 
foundation  drains,  and  new  instrumentation.^®”  Staff’s  audit  report  set 


Rizzo  Direct,  Ex.  117,  Pages  27-29. 

Rizzo  Direct,  Ex.  1 1 7,  Page  21 , Lines  9-1 3. 
Birk  Direct,  Ex.  106,  Page  32,  Lines  10-13. 
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the  cost  of  the  discrete  enhancements  identified  by  Ameren  Missouri  at 
$67  miiiion.^^^ 

27.  The  non-discrete  enhancement  identified  by  Ameren  Missouri  is 
chiefiy  the  new  and  improved  foundation  of  the  dam.  The  new 
foundation  is  constructed  of  roiier  compacted  concrete  rather  than 
dumped  rock-fiii  and  now  meets  seismic  standards. As  a resuit,  the 
remaining  service  iife  of  the  reservoir  has  been  extended  by  at  ieast  80 

133 

years. 

28.  Staffs  audit  vaiued  the  non-discrete  enhancements  at  an 
amount  in  excess  of  the  amount  needed  to  aiiow  Ameren  Missouri  to 
recover  aii  rebuiid  costs  not  otherwise  covered  by  insurance.^®"' 

29.  The  non-discrete  enhancements  cieariy  improve  the  reservoir. 
But  are  they  “enhancements”  within  the  meaning  of  the  Consent 
Judgment?  The  Commission  finds  that  they  are  not. 

30.  If  the  Consent  Judgment’s  allowed  cost  exception  for 
“enhancements”  is  broad  enough  to  include  non-discrete  enhancement 
such  as  an  improved  foundation,  then  the  exception  swallows  the  rule 
and  renders  the  Consent  Judgment’s  restriction  on  recovery  of  rebuilding 
costs  meaningless.  Under  that  interpretation,  the  Consent  Judgment 
might  as  well  say  that  Ameren  Missouri  can  recover  all  building  costs  not 
covered  by  insurance  because  that  would  be  the  result.  That  cannot 
have  been  the  intent  of  the  parties  to  the  Consent  Judgment,  it  is  not 
good  public  policy,  and  the  Commission  will  not  accept  it. 

31.  That  leaves  the  $67  million  that  Staff  and  Ameren  Missouri 
identified  as  discrete  enhancements.  In  principle,  those  are  additions  to 
the  new  reservoir  that  were  not  present  in  the  old  reservoir. 

32.  However,  the  Commission  finds  that  even  the  discrete 
enhancements  described  by  Ameren  Missouri  and  accepted  by  Staff  do 
not  match  a reasonable  interpretation  of  the  meaning  of  an  enhancement 
under  the  Consent  Agreement. 

33.  When  Ameren  Missouri,  then  Union  Electric,  constructed  the 
Taum  Sauk  plant  in  the  early  1960’s  they  constructed  a reservoir  that 
was  designed  to  comply  with  the  state  of  the  art  as  it  existed  at  that 
time.^^^  The  newly  constructed  reservoir  is  designed  in  compliance  with 


Staffs’  Construction  Audit  and  Prudence  Review  of  Taum  Sauk  Project  for  Costs 
Reported  as  of  October  31 , 201 0,  Ex.  203,  Page  1 7,  Chart  at  Line  6. 

Birk  Direct,  Ex.  106,  Page  35,  Liens  19-22. 

Transcript,  Page  768,  Lines  17-23. 

Transcript,  Pages  880-881 . 

As  previously  discussed,  Ameren  Missouri,  then  Union  Electric,  did  not  construct  the 
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current  dam  safety  requirements.  All  the  new  dam  safety  features  that 
Ameren  Missouri  and  Staff  describe  as  enhancements  are  required  by 
those  current  dam  safety  requirements.^®®  Thus,  while  those  new 
features  are  certainly  enhancements  compared  to  the  original  dam, 
which  was  designed  by  1963  standards,  they  are  not  enhancements 
compared  to  today’s  industry  standards,  as  Ameren  Missouri’s  expert 
witness,  Paul  Rizzo  testified.^  ^ 

34.  If  “enhancement”  within  the  meaning  of  the  Consent  Judgment  is 
taken  to  mean  just  an  improvement  over  the  1963  dam,  then  again  the 
restriction  in  the  Consent  Judgment  is  essentially  meaningless  and 
Ameren  Missouri  would  be  invited  to  recover  all  its  reconstruction  costs 
not  covered  by  insurance.  Clearly  that  was  not  the  intent  of  the  Consent 
Judgment. 

35.  The  Commission  interprets  the  Consent  Judgment  to  allow 
Ameren  Missouri  to  recover  for  “enhancements”  measured  against 
today’s  dam  safety  standards,  not  against  the  much  weaker  dam  safety 
standards  of  1963.  Viewed  in  that  manner  Ameren  Missouri  has  not 
described  any  enhancements  for  which  it  can  recover  construction  costs 
from  its  ratepayers  under  the  Consent  Judgment. 

36.  An  interpretation  of  the  Consent  Judgment  is  not  the  only  reason 
to  disallow  Ameren  Missouri’s  recovery  of  any  amount  for  the  rebuild  of 
the  Taum  Sauk  reservoir.  Remember,  the  Commission  was  not  a party 
to  the  Consent  Judgment  and  is  not  bound  by  its  terms.  Even  if  the 
parties  to  the  Consent  Judgment  intended  to  allow  Ameren  Missouri  to 
recover  these  costs,  the  Commission  is  not  bound  to  follow  that  intent. 

37.  As  previously  indicated,  when  Staff  reviewed  the  circumstances 
of  the  collapse  of  the  reservoir,  it  concluded  that  Ameren  Missouri’s 
imprudence  and  recklessness  had  caused  the  collapse.^®®  At  that  time, 
Staff  recommended  that  Ameren  Missouri  not  be  allowed  to  recover  any 
costs  related  to  the  rebuilding  of  Taum  Sauk  without  any  exception.^®® 


dam  in  compliance  with  even  1963  standards. 

Transcript,  Page  812,  Lines  5-19. 

™ Transcript,  Page  814,  Lines  1-8. 

In  the  Matter  of  an  Investigation  Into  an  Incident  in  December  2005  at  the  Taum  Sauk 
Pumped  Storage  Project  Owned  and  Operated  by  the  Union  Electric  Company,  doing 
business  as  AmerenUE,  Case  No.  ES-2007-0474,  Staff’s  Initial  Incident  Report,  October 
24,  2007,  Pages  71-72,  See  also,  Kind  Direct,  Ex.  300,  Page  5,  Lines  6-19. 

In  the  Matter  of  an  Investigation  Into  an  Incident  in  December  2005  at  the  Taum  Sauk 
Pumped  Storage  Project  Owned  and  Operated  by  the  Union  Electric  Company,  doing 
business  as  AmerenUE,  Case  No.  ES-2007-0474,  Staff’s  Initial  Incident  Report,  October 
24,  2007,  Pages  82. 
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38.  Similarly,  after  the  collapse,  Ameren  Missouri  took  full 
responsibility  and  promised  to  protect  its  ratepayers  from  the 
consequence  of  that  collapse. The  Commission  intends  to  hold 
Ameren  Missouri  to  that  promise. 

Conclusions  of  Law: 

There  are  no  additional  conclusions  of  law  for  this  issue. 

Decision: 

Ameren  Missouri  shall  not  include  any  amount  of  the  cost  to 
rebuild  the  upper  reservoir  of  the  Taum  Sauk  plant  in  its  rate  base. 

6.  Municipal  Lighting:  What  is  the  appropriate  ratemaking 
treatment  for  Ameren  Missouri’s  street  lighting  classes  in  this 
case? 

Findings  of  Fact: 

Introduction: 

1.  This  issue  concerns  Ameren  Missouri’s  street  lighting  class, 
which  is  comprised  mostly  of  various  municipalities  who  purchase 
electricity  from  Ameren  Missouri  to  light  the  streets  of  their  communities. 
A group  of  municipalities  in  St.  Louis  County  intervened  in  this  case  and 
they  are  identified  collectively  as  the  Municipal  Group.  The  Municipal 
Group  was  also  a party  to  Ameren  Missouri’s  last  rate  case,  ER-2010- 
0036. 

2.  In  that  case,  the  Commission  was  concerned  that  no  one  could 
tell  whether  the  rates  being  paid  by  the  lighting  class  were  just  and 
reasonable  because  no  class  cost  of  service  study  had  examined  the 
lighting  class  for  at  least  thirty  years.  Because  of  its  concern,  the 
Commission  exempted  the  lighting  class  from  the  rate  increase  that 
resulted  from  that  order. As  the  result  of  a stipulation  and  agreement 
in  that  case,  Ameren  Missouri  agreed  to  undertake  a cost  of  service 
study  for  all  rates  affecting  the  lighting  class  in  its  next  rate  case.^"*^ 

3.  Ameren  Missouri’s  cost  of  service  study  in  this  case  indicates  the 
lighting  class  as  a whole  is  paying  approximately  $7  million  less  than  the 
cost  to  serve  that  class.  To  bring  the  lighting  class  fully  to  its  cost  of 
service  would  require  a rate  increase  of  22.41  percent  beyond  the  overall 


Kind  Direct,  Ex.  300,  Pages  3-4.  Lines  14-23,  1-17. 

In  the  Matter  of  Union  Electric  Company,  d/b/a  AmerenUE’s  Tariffs  to  Increase  its 
Annual  Revenues  for  Electric  Service,  Fiie  No.  ER-201 0-0036,  Report  and  Order,  May  28, 
2010,  Page  100. 

Difani  Direct,  Ex.  119,  Page  3,  Lines  1-15. 


UNION  ELECTRIC  COMPANY,  D/B/A  AMEREN  MISSOURI 


620  20  Mo.  P.S.C.  3d 

rate  increase  that  will  result  from  this  report  and  order. No  party  has 
challenged  the  validity  of  Ameren  Missouri’s  cost  of  service  study. 

Specific  Findings  of  Fact: 

4.  The  lighting  class  is  divided  into  three  classifications:  Street  and 
Outdoor  Area  Lighting  - Company  Owned  (5M),  Street  and  Outdoor 
Area  Lighting  - Customer  Owned  (6M),  and  Municipal  Street  Lighting  - 
Incandescent  (7M).  The  5M  classification  is  the  largest,  providing  89.6 
percent  of  Ameren  Missouri’s  total  revenue  from  the  lighting  class. ^ 

5.  After  conducting  its  overall  class  cost  of  service  study,  Ameren 
Missouri  undertook  a further  study  to  divide  the  overall  revenue 
requirement  to  be  collected  from  the  lighting  class  among  the  three 
classifications  within  the  lighting  class.  Again,  no  party  challenged  the 
validity  of  that  study.  Instead,  the  disagreement  arose  within  the  5M 
classification. 

6.  The  disagreement  concerns  charges  for  company-owned 
distribution  facilities.  For  company-owned  distribution  facilities,  such  as 
poles  and  spans,  installed  before  September  1988,  the  municipality  is 
billed  a relatively  small  monthly  amount.  After  September  1988,  Ameren 
Missouri  changed  its  billing  policy  and  charged  a relatively  large  one- 
time, upfront  fee  to  the  municipality  when  it  installed  the  new  pole  and 
span.  The  municipality  then  did  not  have  to  pay  the  continuing  monthly 
charge  for  that  pole  and  span.^'*^ 

7.  Not  surprisingly,  the  municipalities  that  had  been  paying  the 
monthly  “pole  and  span”  charge  for  22  years  or  more  compared  their 
monthly  payments  to  the  upfront  charge  and  started  asking  whether  they 
had  not  fully  paid  for  the  pole  and  span  by  this  time.  Ameren  Missouri 
agreed  that  the  system  should  be  simplified  and  proposed  to  eliminate 
the  “pole  and  span”  charge  and  instead  collect  that  revenue  from  the  5M 
classification  as  a whole.’'^® 

8.  The  Municipal  Group  argues  that  the  pre-1988  installation 
charges  should  be  entirely  removed  and  the  revenue  those  charges 
collect  should  not  be  collected  from  the  lighting  class  in  general  or  from 


Ex.  551.  In  a subsequent  section  of  this  order,  the  Commission  determines  that  the 
iighting  ciass  wili  receive  a revenue  neutrai  increase  of  4 percent  beyond  the  overaii  rate 
increase  that  wili  result  from  this  order. 

'■*'*  Eastman  Direct,  Ex.  750,  Page  5,  Lines  6-7. 

Difani  Direct,  Ex.  119,  Page  8,  Lines  7-15. 

Difani  Direct,  Ex.  119,  Pages  8-9,  Lines  18-23,  1-6. 
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the  5M  classification  in  particular,  arguing  that  after  22  years  those 
municipalities  have  surely  paid  for  those  poles. 

9.  The  Municipal  Group’s  argument  misunderstands  the  nature  of 
the  monthly  pre-1988  installation  charge  (also  known  as  the  pole  and 
span  charge)  and  the  revenue  it  collects  for  Ameren  Missouri.  As 
determined  in  the  company’s  class  cost  of  service  study,  it  costs  Ameren 
Missouri  a certain  amount  of  money  to  provide  electric  service  to  the 
lighting  class.  Similarly,  it  costs  a certain  amount  of  money  to  provide 
services  to  each  of  the  three  classifications  within  the  lighting  class. 
Ameren  Missouri  has  created  a number  of  charges  by  which  it  collects 
that  money  from  those  classifications  and  the  lighting  class  as  a whole. 
Many  years  ago,  Ameren  Missouri  decided  to  collect  part  of  the  cost  of 
serving  the  lighting  class  through  the  pole  and  span  charge. 

10.  Payment  of  the  pole  and  span  charge,  even  for  a very  long  time, 
does  not  mean  the  customer  will  eventually  own  the  pole  and  span,  just 
as  the  payment  of  the  upfront  charge  after  1988  does  not  mean  the 
municipality  owns  the  pole  and  span.  The  pole  and  span  charge  is 
simply  the  device  the  company  used  to  collect  a portion  of  its  cost  to 
serve  its  municipal  lighting  customers. 

1 1 . The  situation  is  analogous  to  a city  government  that  collects  part 
of  the  revenue  it  needs  from  parking  meters.  For  various  reasons,  a city 
may  decide  that  its  parking  meter  rates  are  too  high  and  should  be 
reduced.  However,  if  the  city  is  to  continue  to  collect  the  revenue  it 
needs  to  operate,  it  may  need  to  increase  its  sales  tax  rate  to  collect  the 
revenue  lost  when  parking  meter  rates  are  reduced. 

12.  Even  if  the  company  eliminates  a particular  charge,  the  amount 
of  revenue  Ameren  Missouri  needs  to  serve  the  lighting  class  in  general 
and  the  5M  classification  in  particular  does  not  change.  If  Ameren 
Missouri  is  to  continue  to  recover  its  cost  of  service  after  eliminating  the 
pole  and  span  charge,  it  must  increase  some  other  charge  to  make  up 
the  difference. 

1 3.  The  Municipal  Group’s  suggestion  that  the  revenue  lost  when  the 
pole  and  span  charge  is  eliminated  not  be  recovered  from  the  lighting 
class  would  mean  that  Ameren  Missouri  would  have  to  recover  the 
revenue  from  some  other  rate  class  that  the  class  cost  of  service  studies 
establish  is  not  responsible  for  those  costs.  Such  a result  would  be 
patently  unfair.  If  the  pole  and  span  charge  is  eliminated,  the  revenue 
lost  must  be  collected  from  the  lighting  class  and  the  5M  classification  in 


147 
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some  other  manner.  The  question  remains,  shouid  the  poie  and  span 
charge  be  eiiminated  as  Ameren  Missouri  proposes? 

14.  The  Municipai  Group  expiains  that  the  eiimination  of  the  poie  and 
span  charge  and  the  coiiection  of  that  revenue  from  the  entire  5M  rate 
ciassification  wouid  have  a disparate  impact  on  newer  and  oider 
municipaiities.  Oider  cities  that  instaiied  most  of  their  street  iighting 
years  ago  and  as  a resuit  have  been  paying  the  poie  and  span  charges 
for  pre-1988  poies  wouid  no  ionger  pay  that  charge  and  couid  see  their 
rates  go  down  with  the  eiimination  of  the  poie  and  span  charge.  On  the 
other  hand,  newiy  deveioping  cities  that  have  instaiied  street  iighting 
since  1998  and  thus  have  paid  an  upfront  charge  rather  than  the  poie 
and  span  charge,  wouid  not  benefit  from  the  eiimination  of  the  poie  and 
span  charge  and  wouid  see  their  overaii  rates  increase  substantiaiiy.^"^® 

1 5.  Staff  suggests  that  this  resuit  is  unfair  to  the  newer  municipaiities 
and  contends  the  poie  and  span  charge  shouid  not  be  eiiminated. 
However,  the  same  facts  impiy  that  the  current  arrangement  is  unfair  to 
the  oider  municipaiities  that  have  been  paying  the  poie  and  span  charge. 
Their  subsidization  of  the  newer  municipaiities  wiii  oniy  grow  as  they 
continue  to  pay  the  poie  and  span  charges  and  the  accumuiated  revenue 
Ameren  Missouri  coiiects  from  that  charge  outstrips  the  revenue 
coiiected  through  the  up-front  charges  paid  by  the  newer  municipaiities. 

16.  The  poie  and  span  charge  needs  to  be  eiiminated,  but  the  rate 
shock  that  wouid  cause  the  newer  municipaiities  that  paid  up-front 
charges  shouid  aiso  be  avoided.  Therefore,  a graduai  eiimination  of  the 
charge  is  appropriate. 

Conclusions  of  Law: 

There  are  no  additionai  conciusions  of  iaw  for  this  issue. 

Decision: 

Based  on  its  findings  of  fact  and  conciusions  of  iaw,  the 
Commission  decides  that  Ameren  Missouri  shouid  eiiminate  the  poie  and 
span  charge  graduaiiy.  To  avoid  the  rate  shock  that  wouid  resuit  from 
the  compiete  eiimination  of  the  charge,  the  Commission  directs  Ameren 
Missouri  to  initiaiiy  reduce  the  monthiy  poie  and  span  charge  by  haif. 
The  reduced  revenue  resuiting  from  this  reduction  in  the  poie  and  span 
charge  shaii  be  coiiected  from  the  entire  5M  ciassification  within  the 


Eastman  Direct,  Ex.  750,  Pages  6-7. 
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lighting  class.  The  Commission  will  consider  the  total  elimination  of  the 
pole  and  span  charge  in  Ameren  Missouri’s  next  rate  case. 

7.  Cost  of  Capital:  What  return  on  equity  should  be  used  to 
determine  Ameren  Missouri’s  revenue  requirement  in  this  case? 
Findings  of  Fact: 

Introduction: 

1.  This  issue  concerns  the  rate  of  return  Ameren  Missouri  will  be 
authorized  to  earn  on  its  rate  base.  Rate  base  includes  things  like 
generating  plants,  electric  meters,  wires  and  poles,  and  the  trucks  driven 
by  Ameren  Missouri’s  repair  crews.  In  order  to  determine  a rate  of 
return,  the  Commission  must  determine  Ameren  Missouri’s  cost  of 
obtaining  the  capital  it  needs. 

2.  The  relative  mixture  of  sources  Ameren  Missouri  uses  to  obtain 
the  capital  it  needs  is  its  capital  structure.  Ameren  Missouri’s  True-Up 
Accounting  Schedules  described  Ameren  Missouri’s  actual  capital 
structure  as  of  February  28,  201 1 as: 

Long-Term  Debt  46.702% 

Short-Term  Debt  00.000% 

Preferred  Stock  01 .063% 

Common  Equity  52.235%^®° 

No  party  has  raised  an  issue  regarding  capital  structure  so  the 
Commission  will  not  further  address  this  matter. 

3.  Similarly,  no  party  has  raised  an  issue  regarding  Ameren 
Missouri’s  calculation  of  the  cost  of  its  long-term  debt  and  preferred 
stock. 

4.  Determining  an  appropriate  return  on  equity  is  the  most  difficult 
part  of  determining  a rate  of  return.  The  cost  of  long-term  debt  and  the 
cost  of  preferred  stock  are  relatively  easy  to  determine  because  their  rate 
of  return  is  specified  within  the  instruments  that  create  them.  In  contrast, 
in  determining  a return  on  equity,  the  Commission  must  consider  the 
expectations  and  requirements  of  investors  when  they  choose  to  invest 
their  money  in  Ameren  Missouri  rather  than  in  some  other  investment 
opportunity.  As  a result,  the  Commission  cannot  simply  find  a rate  of 
return  on  equity  that  is  unassailably  scientifically,  mathematically,  or 
legally  correct.  Such  a “correct”  rate  does  not  exist.  Instead,  the 
Commission  must  use  its  judgment  to  establish  a rate  of  return  on  equity 
attractive  enough  to  investors  to  allow  the  utility  to  fairly  compete  for  the 
investors’  dollar  in  the  capital  market,  without  permitting  an  excessive 
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rate  of  return  on  equity  that  would  drive  up  rates  for  Ameren  Missouri’s 
ratepayers.  In  order  to  obtain  guidance  about  the  appropriate  rate  of 
return  on  equity,  the  Commission  considers  the  testimony  of  expert 
witnesses. 

5.  Four  financial  analysts  offered  recommendations  regarding  an 
appropriate  return  on  equity  in  this  case.  Robert  B.  Revert  testified  on 
behalf  of  Ameren  Missouri.  Revert  is  President  of  Concentric  Energy 
Advisors,  Inc.  of  Marlborough,  Massachusetts.  Re  holds  a Bachelor  of 
Science  degree  in  Finance  from  the  University  of  Delaware  and  a Master 
of  Business  Administration  degree  from  the  University  of 
Massachusetts. Re  recommends  the  Commission  allow  Ameren 
Missouri  a return  on  equity  of  10.70  percent,  within  a range  of  10.40 
percent  to  1 1 .25  percent. 

6.  Billie  Sue  LaConte  testified  on  behalf  of  the  Missouri  Energy 
Group.  LaConte  is  a consultant  in  the  field  of  public  utility  economics 
and  regulation  and  is  a member  of  the  Drazen  Consulting  Group,  Inc.^^® 
LaConte  has  a Bachelor  of  Arts  in  mathematics  from  Boston  University, 
and  a Master  of  Business  Administration  degree  in  finance  from  the  John 
M.  Olin  School  of  Business,  Washington  University.^®"^  She  recommends 
the  Commission  allow  Ameren  Missouri  a return  on  equity  within  a range 
of  9.7  percent  to  10.6  percent.^^^ 

7.  Michael  Gorman  testified  on  behalf  of  MIEC.  Gorman  is  a 
consultant  in  the  field  of  public  utility  regulation  and  is  a managing 
principal  of  Brubaker  & Associates. Re  holds  a Bachelor  of  Science 
degree  in  Electrical  Engineering  from  Southern  Illinois  University  and  a 
Masters  Degree  in  Business  Administration  with  a concentration  in 
Finance  from  the  University  of  Illinois  at  Springfield.^®^  Gorman 
recommends  the  Commission  allow  Ameren  Missouri  a return  on  equity 
of  9.90  percent,  within  a recommended  range  of  9.80  percent  to  10.00 
percent.^®® 

8.  Finally,  David  Murray  testified  on  behalf  of  Staff.  Murray  is  the 
Acting  Utility  Regulatory  Manager  of  the  Financial  Analysis  Department 
for  the  Commission.  Re  holds  a Bachelor  of  Science  degree  in  Business 
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Administration  from  the  University  of  Missouri  - Coiumbia,  and  a Masters 
in  Business  Administration  from  Lincoin  University.  Murray  has  been 
empioyed  by  the  Commission  since  2000  and  has  offered  testimony  in 
many  cases  before  the  Commission. Murray  recommends  a return  on 
equity  within  a range  of  8.25  percent  to  9.25  percent,  with  a 
recommended  midpoint  of  8.75  percent. 

Specific  Findings  of  Fact: 

9.  A utiiity’s  cost  of  common  equity  is  the  return  investors  require 
on  an  investment  in  that  company.^®  To  compiy  with  standards 
estabiished  by  the  United  States  Supreme  Court,  the  Commission  must 
authorize  a return  on  equity  sufficient  to  maintain  financiai  integrity, 
attract  capitai  under  reasonabie  terms,  and  be  commensurate  with 
returns  investors  couid  earn  by  investing  in  other  enterprises  of 
comparabie  risk.^®^ 

10.  Financiai  anaiysts  use  variations  on  three  generaiiy  accepted 
methods  to  estimate  a company’s  fair  rate  of  return  on  equity.  The 
Discounted  Cash  Fiow  (DCF)  method  assumes  the  current  market  price 
of  a firm’s  stock  is  equai  to  the  discounted  vaiue  of  aii  expected  future 
cash  flows.  The  Risk  Premium  method  assumes  that  aii  the  investor’s 
required  return  on  an  equity  investment  is  equai  to  the  interest  rate  on  a 
iong-term  bond  pius  an  additionai  equity  risk  premium  to  compensate  the 
investor  for  the  risks  of  investing  in  equities  compared  to  bonds.  The 
Capitai  Asset  Pricing  Method  (CAPM)  assumes  the  investor’s  required 
rate  of  return  on  equity  is  equai  to  a risk-free  rate  of  interest  pius  the 
product  of  a company-specific  risk  factor,  beta,  and  the  expected  risk 
premium  on  the  market  portfoiio.  No  one  method  is  any  more  “correct” 
than  any  other  method  in  aii  circumstances.  Anaiysts  baiance  their  use 
of  aii  three  methods  to  reach  a recommended  return  on  equity. 

1 1 . Before  examining  the  anaiyst’s  use  of  these  various  methods  to 
arrive  at  a recommended  return  on  equity,  it  is  important  to  iook  at 
another  number.  For  2010,  the  average  return  on  equity  awarded  to 
integrated  eiectric  utiiities  by  state  commissions  in  this  country  was  10.30 
percent.  Among  states  neighboring  Missouri,  the  average  authorized 
return  on  equity  over  the  same  period  was  10.23  percent.^® 

12.  The  Commission  mentions  the  average  aiiowed  return  on  equity 
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not  because  the  Commission  shouid,  or  wouid  siavishiy  foiiow  the 
nationai  average  in  awarding  a return  on  equity  to  Ameren  Missouri. 
However,  Ameren  Missouri  must  compete  with  other  utiiities  aii  over  the 
country  for  the  same  capitai.  Therefore,  the  average  aiiowed  return  on 
equity  provides  a reasonabieness  test  for  the  recommendations  offered 
by  the  return  on  equity  experts. 

13.  The  8.75  percent  return  on  equity  recommendation  offered  by 
Staffs  witness  is  substantiaiiy  beiow  both  the  nationai  average  awarded 
return  on  equity  and  the  recommendations  offered  by  the  other  expert 
witnesses.  If  the  Commission  were  to  authorize  the  return  on  equity 
recommended  by  Staff,  it  wouid  apparentiy  be  the  iowest  “non-penaity” 
return  on  equity  authorized  in  the  United  States  in  the  iast 
thirty  years. 

14.  In  developing  his  recommendation  for  Staff,  Murray  gave 
primary  weight  to  his  multi-stage  DCF  analysis.^®®  Murray’s  multi-stage 
DCF  analysis  results  in  a low  recommended  return  on  equity  because 
the  third  stage  of  his  analysis  relies  on  a low  long-term  growth  estimate 
of  3 to  4 percent,  with  a midpoint  of  3.5  percent,  to  derive  an  estimated 
cost  of  equity  ranging  from  8.4  percent  to  9.15  percent,  with  a midpoint  of 
8.775  percent.^®® 

15.  Murray  initially  based  his  long-term  growth  rate  on  a 2003  study 
published  in  Mergent  Public  Utility  and  Transportation  Manual.  Because 
Murray  could  not  replicate  Mergenfs  data,  he  decided  to  perform  his  own 
study  to  estimate  long-term  growth  rates  based  on  historical  growth  rates 
for  a set  of  electric  utilities  during  the  period  between  1968  and  1999. 
That  study  showed  an  average  annual  growth  rate  of  3.59  percent. ^®^ 

16.  Murray  admittedly  did  not  use  “rigid  selection  criteria”  in 
determining  which  utilities  to  include  in  his  study  and  it  appears  that  the 
selection  of  data  to  study  was  based  more  on  the  ready  availability  of 
that  information  to  Staff  than  to  any  rational  basis  for  that  selection.^® 

17.  In  contrast  to  the  very  low  long-term  growth  rate  used  by 
Murray,  Ameren  Missouri’s  witness,  Robert  Hevert,  used  a long-term 
growth  rate  of  5.75  percent,  based  on  the  real  GDP  growth  rate  of  3.28 
percent  from  1929  through  2009,  plus  an  inflation  rate  of  2.40  percent.^®® 
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In  his  multi-stage  DCF  analysis,  Michael  Gorman  used  a long-term 
growth  rate  of  4.7  percent  based  on  consensus  economists’  projected 
10-year  GDP  growth  rate  as  published  in  Blue  Chip  Economic 
Indicators. Billie  LaConte  performed  a two-stage  DCF  analysis,  but 
used  an  average  long-term  growth  rate  of  5.57  percent  based  on  the 
average  5-year  growth  rate  for  her  proxy  group  of  companies. In  sum, 
the  long-term  growth  rates  used  by  the  other  return  on  equity  witnesses 
are  substantially  higher  than  the  rate  used  by  Murray. 

1 8.  In  support  of  his  use  of  a very  low  long-term  growth  rate,  Murray 
points  to  a 2009  research  report  by  Goldman  Sachs  that  uses  a 2.5 
percent  perpetual  growth  rate  in  its  DCF  analysis.  Murray  argues  that 
such  a low  growth  rate  is  consistent  with  what  investors  use  in 
practice. However,  Murray  conceded  that  the  2.5  percent  growth  rate 
used  by  Goldman  Sachs  in  its  report  is  a real  growth  rate  in  that  it  does 
not  take  into  account  inflation. Analysis  of  growth  rates  for  purposes 
of  estimating  the  cost  of  equity  usually  looks  at  nominal  growth  rates.  If 
a forecast  of  long-term  inflation  were  added  to  Goldman  Sachs’  real 
growth  rate  to  estimate  a nominal  growth  rate,  then  Staff’s  forecasted 
growth  rate  would  be  more  in  line  with  the  forecasts  offered  by  the  other 
experts. 

19.  In  an  effort  to  support  his  low  recommended  return  on  equity, 
Murray  points  to  various  valuation  analyses  regarding  Ameren  Missouri 
done  by  financial  analysts  for  purposes  other  than  the  establishment  of 
rates.  Murray  reports  that  in  general,  experts  in  the  field  of  asset 
valuation  consistently  apply  a much  lower  cost  of  equity  to  cash  flows 
generated  from  regulated  utility  operations  as  compared  to  the  estimates 
of  cost  of  equity  from  rate  of  return  witnesses  in  the  utility  ratemaking 
process. Murray’s  clear  implication  is  that  aside  from  him,  all  other 
rate  of  return  witnesses  are  getting  it  wrong. 

20.  Murray’s  reliance  on  valuation  analyses  to  support  the 
reasonableness  of  his  return  on  equity  recommendation  is  misplaced. 
Murray  acknowledged  that  he  has  no  experience  in  asset  valuation. 

In  his  surrebuttal  testimony,  Robert  Hevert  explained  in  great  detail  why 
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the  valuation  analyses  cited  by  Staff  are  different  than  the  analysis 
necessary  to  evaluate  a reasonable  return  on  equity  in  the  rate  making 
process. The  Commission  is  persuaded  by  that  explanation  and 
accepts  Mr.  Hevert’s  explanation  without  repeating  his  arguments.  In 
sum,  as  MEG’S  witness,  Billie  Sue  LaConte,  who  has  done  asset 
valuation  work  in  the  past,  indicated,  the  principles  and  methods  involved 
in  valuing  physical  assets  are  different  than  the  principles  and  methods 
involved  in  estimating  a utility’s  cost  of  equity.^^® 

21.  The  Commission  finds  that  Staff’s  recommended  return  on 
equity  of  8.75  percent  is  not  a reasonable  return  on  equity  for  Ameren 
Missouri. 

22.  Aside  from  Staff’s  outlying  recommendation,  the  return  on  equity 
recommendations  of  the  other  expert  witnesses  are  fairly  close  together. 
LaConte  and  Gorman  both  recommend  a return  on  equity  near  10.0 
percent.  Revert  for  Ameren  Missouri  recommends  a return  on  equity  of 
10.7  percent,  but  no  less  than  10.4  percent. 

23.  Hevert’s  recommended  return  on  equity  is  higher  than  the  other 
recommendations  in  large  part  because  he  over-estimates  future  long- 
term growth  in  his  various  DCF  analyses,  making  them  too  high  to  be 
reasonable  estimates  of  long-term  sustainable  growth.^®”  When  Hevert’s 
long-term  growth  rates  are  adjusted  to  use  more  sustainable  growth 
estimates  based  on  published  analyst’s  projections,  his  multi-stage  DCF 
analysis  produces  a rate  of  return  more  in  line  with  the  estimates  of 
LaConte  and  Gorman. 

24.  MEG’S  witness  Billie  LaConte  recommends  an  ROE  within  a 
range  of  9.7  percent  to  10.6  percent.  In  her  direct  testimony  she 
recommended  an  ROE  of  10.2  percent^®®,  but  in  her  surrrebuttal 
testimony  she  recommended  the  allowed  ROE  be  set  at  the  lower  end  of 
her  range  between  9.7  and  10.0  percent.^®® 

25.  LaConte  lowered  her  recommended  ROE  based  on  her  CAPM 
and  ECAPM  studies  that  indicated  very  low  numbers,  a full  point  or  more 
below  her  DCF  analyses,  which  the  Commission  has  usually  found  to  be 
more  reliable.  LaConte  did  not  explain  why  she  decided  to  place  greater 
reliance  on  her  CAPM  and  ECAPM  studies  in  her  surrebuttal 
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recommendation  than  she  had  in  her  direct  testimony  and  the 
Commission  finds  no  justification  for  doing  so.  At  any  rate,  LaConte 
testified  that  any  percentage  within  her  range  of  9.7  to  10.6  percent 
wouid  be  reasonabie.^®"^ 

26.  MIEC’s  witness,  Michaei  Gorman,  recommended  a return  of  9.9 
percent,  within  a range  of  9.8  to  10.0  percent.  He  aiso  over  reiies  on  his 
unreasonabiy  iow  Sustainabie  Growth  DCF  anaiysis  to  puii  down  the 
average  of  his  more  reasonabie  Constant  Growth  DCF  and  Muiti-Stage 
DCF  anaiyses.^®®  If  Gorman  were  to  rely  more  heavily  on  his  Constant 
Growth  DCF  result  of  10.47  percent  and  his  Multi-Stage  Growth  DCF  of 
10.16  percent,  his  analyses  would  indicate  an  allowed  ROE  near  10.2 
percent. 

27.  An  allowed  ROE  of  10.2  percent  would  still  be  below  the 
national  average  allowed  ROE  of  10.3  percent. 

Conclusions  of  Law: 

A.  In  assessing  the  Commission’s  ability  to  use  different 
methodologies  to  determine  just  and  reasonable  rates,  the  Missouri 
Court  of  Appeals  has  said: 

Because  ratemaking  is  not  an  exact  science,  the 
utilization  of  different  formulas  is  sometimes  necessary. 

...  The  Supreme  Court  of  Arkansas,  in  dealing  with  this 
issue,  stated  that  there  is  no  ‘judicial  mandate  requiring 
the  Commission  to  take  the  same  approach  to  every  rate 
application  or  even  to  consecutive  applications  by  the 
same  utility,  when  the  commission  in  its  expertise, 
determines  that  its  previous  methods  are  unsound  or 
inappropriate  to  the  particular  application’  (quoting 
Southwestern  Bell  Telephone  Company  v.  Arkansas 
Public  Sen/Ice  Commission,  593  S.W.  2d  434  (Ark 
1980).^®® 

Furthermore, 

Not  only  can  the  Commission  select  its  methodology  in 
determining  rates  and  make  pragmatic  adjustments 
called  for  by  particular  circumstances,  but  it  also  may 
adopt  or  reject  any  or  all  of  any  witnesses’  testimony.^®^ 
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B.  In  another  case,  the  Court  of  Appeals  recognized  that  the 
establishment  of  an  appropriate  rate  of  return  is  not  a “precise  science”: 

While  rate  of  return  is  the  result  of  a straight  forward 
mathematic  calculation,  the  inputs,  particularly  regarding 
the  cost  of  common  equity,  are  not  a matter  of  ‘precise 
science,’  because  inferences  must  be  made  about  the 
cost  of  equity,  which  involves  an  estimation  of  investor 
expectations.  In  other  words,  some  amount  of 
speculation  is  inherent  in  any  ratemaking  decision  to  the 
extent  that  it  is  based  on  capital  structure,  because  such 
decisions  are  forward-looking  and  rely,  in  part,  on  the 
accuracy  of  financial  and  market  forecasts.^® 

C.  In  its  brief.  Staff  suggests  that  the  Commission  adopt  what  it 
describes  as  a new  paradigm  to  determine  an  appropriate  authorized 
return  on  equity  for  Ameren  Missouri.  Staff  contends  that  the  United 
States  Supreme  Court’s  Bluefield  decision  establishes  a sort  of  zone  of 
reasonableness.  According  to  the  Supreme  Court,  rates  that  are 
insufficient  to  yield  a reasonable  return  on  the  company’s  investment  are 
confiscatory  and  would  deprive  the  utility  of  its  property  in  violation  of  the 
Fourteenth  Amendment.  Staff  contends  the  rate  that  would  be 
unconstitutionally  confiscatory  sets  the  lower  bound  of  the  zone  of 
reasonableness.  The  Bluefield  decision  also  states  that  the  utility  is  not 
entitled  to  profits  that  would  be  realized  or  anticipated  in  highly  profitable 
enterprises  or  speculative  ventures.  Staff  claims  that  such  a rate  would 
be  the  upper  bound  of  the  zone  of  reasonableness. 

D.  Staff  claims  that  through  the  testimony  of  David  Murray  it  has 
attempted  to  establish  the  lower  bound  of  this  zone  of  reasonableness,  in 
other  words,  the  level  below  which  the  authorized  rate  would  be 
unconstitutionally  confiscatory.  Staff  claims  that  the  rate  proposed  by 
Murray  is  the  lowest  reasonable  rate  at  the  edge  of  confiscation  and 
suggests  that  the  Commission  must  set  Ameren  Missouri’s  rates  at  that 
level  unless  it  has  a valid  regulatory  reason  to  award  the  company  a 
higher  rate.  Staff  contends  there  is  no  valid  reason  to  set  a rate  higher 
than  the  lowest  reasonable  rate  that  it  indicates  is  at  the  very  edge  of 
confiscation. 

E.  Staff’s  “new  paradigm”  adds  nothing  to  the  Commission’s 
consideration  of  an  appropriate  return  on  equity.  Of  course,  the 


880  (Mo.  App.  W.D.  1985). 

State  ex  ret.  Missouri  Gas  Energy  v.  Pubiic  Service  Commission,  186  S.W.3d  376,  383 
(Mo  App.  W.D.  2005). 
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Commission  is  trying  to  find  the  iowest  reasonabie  rate  that  protects  the 
interests  of  ratepayers  and  sharehoiders.  That  is  what  it  has  aiways 
done.  In  claiming  that  the  rate  proposed  by  its  witness  is  the  lowest 
reasonable  rate,  Staff  simply  begs  the  question  of  whether  the  rate 
proposed  by  its  witness  is  reasonable.  It  is  certainly  the  lowest  rate 
proposed,  but  that  does  not  make  it  a reasonable  rate.  Indeed,  the 
Commission  has  found  as  a matter  of  fact  that  the  rate  proposed  by  Staff 
is  not  reasonable.  Nothing  is  to  be  gained  by  trying  to  determine  the 
edge  of  confiscation  when  under  either  the  old  or  the  new  paradigm,  the 
Commission  is  simply  obligated  to  determine  a reasonable  rate  for  the 
utility. 

Decision: 

Based  on  the  evidence  in  the  record,  on  its  analysis  of  the  expert 
testimony  offered  by  the  parties,  and  on  its  balancing  of  the  interests  of 
the  company’s  ratepayers  and  shareholders,  as  fully  explained  in  its 
findings  of  fact  and  conclusions  of  law,  the  Commission  finds  that  10.2 
percent  is  a fair  and  reasonable  return  on  equity  for  Ameren  Missouri. 
The  Commission  finds  that  this  rate  of  return  will  allow  Ameren  Missouri 
to  compete  in  the  capital  market  for  the  funds  needed  to  maintain  its 
financial  health. 

8.  Fuel  Adjustment  Clause  Issues: 

A.  Should  the  Commission  authorize  Ameren  Missouri  to 
continue  its  current  Fuel  Adjustment  Clause  (FAC)  or  should  the 
Commission  discontinue  or  order  modifications  to  the  FAC? 
Findings  of  Fact: 

Introduction: 

1.  In  a previous  Ameren  Missouri  rate  case,  ER-2008-0318,  the 
Commission  allowed  Ameren  Missouri  to  implement  a fuel  adjustment 
clause.^®®  The  approved  fuel  adjustment  clause  includes  an  incentive 
mechanism  that  requires  Ameren  Missouri  to  pass  through  to  its 
customers  95  percent  of  any  deviation  in  fuel  and  purchased  power  costs 
from  the  base  level.  The  other  5 percent  of  any  deviation  is  retained  or 
absorbed  by  Ameren  Missouri.^®® 

2.  In  this  case,  Ameren  Missouri  proposed  that  the  Commission 
allow  it  to  continue  to  use  its  existing  fuel  adjustment  clause. ^®^  AARP 


In  the  Matter  of  Union  Electric  Company,  d/b/a  AmerenUE’s  Tariffs  to  Increase  its 
Annual  Revenues  for  Electric  Service,  Report  and  Order,  Case  No.  ER-2008-0318,  January 
27,  2009,  Pages  69-70. 

Id.  at  Page  76. 

Barnes  Direct,  Ex.  102,  Page  4,  Lines  11-13. 
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and  Consumers  Council  urge  the  Commission  to  discontinue  that  fuel 
adjustment  clause.  Staff  did  not  oppose  the  continuation  of  the  fuel 
adjustment  clause,  but  advises  the  Commission  to  change  the  sharing 
mechanism  to  create  an  85/15  split,  with  Ameren  Missouri  retaining  or 
absorbing  15  percent  of  any  deviation  from  the  base  level  of  fuel  and 
purchased  power  costs.  Public  Counsel  supports  Staff’s  position.  The 
Commission  will  address  the  proposed  modification  of  the  sharing 
mechanism  in  the  next  section  of  this  report  and  order. 

Specific  Findings  of  Fact: 

3.  In  a previous  Ameren  Missouri  rate  case,  ER-2008-0318,  the 
Commission  found  that  Ameren  Missouri  should  be  allowed  to  establish 
a fuel  adjustment  clause  because  its  fuels  costs  were  substantial, 
beyond  the  control  of  the  company’s  management,  and  volatile  in 
amount.  The  Commission  also  found  that  Ameren  Missouri  needed  a 
fuel  adjustment  clause  to  have  a sufficient  opportunity  to  earn  a fair 
return  on  equity  and  to  be  able  to  compete  for  capital  with  other  utilities 
that  have  a fuel  adjustment  clause.^  ^ In  the  same  rate  case,  the 
Commission  found  that  a 95/5  sharing  mechanism  would  give  Ameren 
Missouri  a sufficient  opportunity  to  earn  a fair  return  on  equity,  while 
protecting  customers  by  preserving  the  company’s  incentive  to  be 
prudent.™ 

4.  Nothing  has  changed  in  the  years  since  the  Commission 
established  Ameren  Missouri’s  fuel  adjustment  clause  to  cause  the 
Commission  to  change  that  decision.  The  Commission  again  finds  that 
Ameren  Missouri’s  fuel  and  purchased  power  costs  are  substantial,  $888 
million  in  the  test  year,  comprising  49  percent  of  the  company’s  total 
operations  and  maintenance  expense.^®  Furthermore,  the  revenue  the 
company  receives  from  off-system  sales,  which  is  also  tracked  through 
the  fuel  adjustment  clause,  is  also  substantial.^®®  These  fuel  and 
purchased  power  costs  continue  to  be  dictated  by  national  and 
international  markets,  and  thus  are  outside  the  control  of  Ameren 
Missouri’s  management.^®®  Finally,  these  costs  and  revenues  continue 
to  be  volatile.  For  example,  the  price  Ameren  Missouri  was  able  to 


In  the  Matter  of  Union  Electric  Company,  d/b/a  AmerenUE’s  Tariffs  to  Increase  its 
Annual  Revenues  for  Electric  Sen/ice,  Report  and  Order,  Case  No.  ER-2008-0318,  January 
27,  2009,  Pages  69-70. 

Id,  at  Page  76. 

Barnes  Direct,  Ex.  102,  Page  6,  Lines  19-22. 

Barnes  Direct,  Ex.  102,  Page  6,  Lines  22-24. 

Barnes  Direct,  Ex.  102,  Page  6,  Lines  24-27. 


UNION  ELECTRIC  COMPANY,  D/B/A  AMEREN  MISSOURI 


20  Mo.  P.S.C.  3d 


633 


obtain  in  the  market  for  off-system  eiectricity  saies  decreased  45  percent 
from  2008  to  2009  before  partiaiiy  recovering  during  the  trued-up  test 
year.^®^ 

5.  Furthermore,  the  Commission  finds  that  Ameren  Missouri  stiii 
needs  a fuei  adjustment  ciause  to  heip  aiieviate  the  effects  of  reguiatory 
iag  as  net  fuei  costs  continue  to  rise.  Ameren  Missouri’s  reguiatory  iag 
probiems  have  not  improved  since  its  iast  rate  case.  In  recent  years,  the 
company  has  been  unable  to  earn  its  allowed  rate  of  return,^®®  and  in 
large  part,  that  problem  is  due  to  fuel-related  issues.  Even  with  the  fuel 
adjustment  clause  in  place,  Ameren  Missouri’s  return  on  equity  for  the 
year  ending  December  2009,  was  only  7.27  percent.  Ameren  Missouri’s 
retail  operating  income  for  the  test  year  would  have  been  approximately 
$30  million  lower  if  the  fuel  adjustment  clause  had  not  been  in  effect, 
further  reducing  the  company’s  ability  to  earn  its  allowed  return.^®®  In 
addition,  Ameren  Missouri  still  must  compete  in  the  capital  markets  with 
other  utilities  and  the  vast  majority  of  those  utilities  have  fuel  adjustment 
clauses. 

Conclusions  of  Law: 

A.  Section  386.266.1,  RSMo  (Supp.  2010),  the  statute  that  allows 
the  Commission  to  establish  a fuel  adjustment  clause  provides  as 
follows: 

Subject  to  the  requirements  of  this  section,  any  electrical 
corporation  may  make  an  application  to  the  commission 
to  approve  rate  schedules  authorizing  an  interim  energy 
charge  or  periodic  rate  adjustments  outside  of  general 
rate  proceedings  to  reflect  increases  and  decreases  in 
its  prudently  incurred  fuel  and  purchased-power  costs, 
including  transportation.  The  commission  may,  in 
accordance  with  existing  law,  include  in  such  rate 
schedules  features  designed  to  provide  the  electrical 
corporation  with  incentives  to  improve  the  efficiency  and 
cost-effectiveness  of  its  fuel  and  purchased-power 
procurement  activities. 

Subsection  4 of  that  statute  sets  out  some  of  the  provisions  that  must  be 
included  in  a fuel  adjustment  clause  as  follows: 

The  commission  shall  have  the  power  to  approve. 


Barnes  Direct,  Ex.  102,  Page  7,  Lines  2-4. 

Weiss  Direct,  Ex.  130,  Pages  33-34,  Lines  12-23,  1-4. 
Barnes  Direct,  Ex.  102,  Pages  7-8,  Lines  22-23,  1-6. 
Transcript,  Page  1516,  Lines  22-24. 
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modify,  or  reject  adjustment  mechanisms  submitted 
under  subsections  1 to  3 of  this  section  oniy  after 
providing  the  opportunity  for  a fuii  hearing  in  a generai 
rate  proceeding,  inciuding  a generai  rate  proceeding 
initiated  by  compiaint.  The  commission  may  approve 
such  rate  scheduie  after  considering  aii  reievant  factors 
which  may  affect  the  cost  or  overaii  rates  and  charges  of 
the  corporation,  provided  that  it  finds  that  the  adjustment 
mechanism  set  forth  in  the  scheduies: 

(1)  Is  reasonably  designed  to  provide  the  utility  with 
a sufficient  opportunity  to  earn  a fair  return  on  equity; 

(2)  Inciudes  provisions  for  an  annuai  true-up  which 
shaii  accurateiy  and  appropriateiy  remedy  any  over-  or 
under-coiiections,  inciuding  interest  at  the  utiiity’s  short- 
term borrowing  rate,  through  subsequent  rate 
adjustments  or  refunds; 

(3)  In  the  case  of  an  adjustment  mechanism 

submitted  under  subsections  1 and  2 of  this  section, 
inciudes  provisions  requiring  that  the  utiiity  fiie  a generai 
rate  case  with  the  effective  date  of  new  rates  to  be  no 
iater  than  four  years  after  the  effective  date  of  the 
commission  order  impiementing  the  adjustment 
mechanism.  ... 

(4)  In  the  case  of  an  adjustment  mechanism 

submitted  under  subsections  1 or  2 of  this  section, 
inciudes  provisions  for  prudence  reviews  of  the  costs 
subject  to  the  adjustment  mechanism  no  iess  frequentiy 
than  at  eighteen-month  intervais,  and  shaii  require 
refund  of  any  imprudentiy  incurred  costs  pius  interest  at 
the  utiiity’s  short-term  borrowing  rate,  (emphasis  added) 

Subsection  4(1)  is  emphasized  because  that  is  the  key  requirement  of 
the  statute.  Any  fuei  adjustment  ciause  the  Commission  aiiows  Ameren 
Missouri  to  impiement  must  be  reasonabiy  designed  to  aiiow  the 
company  a sufficient  opportunity  to  earn  a fair  return  on  equity. 

B.  Subsection  7 of  the  fuei  adjustment  ciause  statute  provides  the 
Commission  with  further  guidance,  stating  the  Commission  may: 
take  into  account  any  change  in  business  risk  to  the 
corporation  resuiting  from  impiementation  of  the 
adjustment  mechanism  in  setting  the  corporation’s 
aiiowed  return  in  any  rate  proceeding,  in  addition  to  any 
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other  changes  in  business  risk  experienced  by  the 

corporation. 

Finaiiy,  subsection  9 of  that  statute  requires  the  Commission  to 
promuigate  ruies  to  “govern  the  structure,  content  and  operation  of  such 
rate  adjustments,  and  the  procedure  for  the  submission,  frequency, 
examination,  hearing  and  approvai  of  such  rate  adjustments.”  In 
compliance  with  the  requirements  of  the  statute,  the  Commission 
promulgated  Commission  Rule  4 CSR  240-3.161,  which  establishes  in 
detail  the  procedures  for  submission,  approval,  and  implementation  of  a 
fuel  adjustment  clause. 

C.  Specifically,  Commission  Rule  4 CSR  240-3.161(3)  establishes 
minimum  filing  requirements  for  an  electric  utility  that  wishes  to  continue 
its  fuel  adjustment  clause  in  a rate  case  subsequent  to  the  rate  case  in 
which  the  fuel  adjustment  clause  was  established.  Ameren  Missouri  has 
met  those  filing  requirements. 

Decision: 

Ameren  Missouri  still  needs  to  have  a fuel  adjustment  clause  in 
place  to  help  alleviate  the  effects  of  regulatory  lag  if  it  is  to  have  a 
reasonable  opportunity  to  earn  a fair  return  on  its  investments.  The 
Commission  concludes  that  Ameren  Missouri  should  be  allowed  to 
continue  to  implement  the  previously  approved  fuel  adjustment  clause. 

B.  Shouid  the  sharing  percentage  in  Ameren  Missouri’s 
FAC  be  changed  from  95/5  percent  to  85/15  percent? 

Findings  of  Fact: 
introduction: 

6.  While  Staff  did  not  oppose  the  continuation  of  Ameren  Missouri’s 
fuel  adjustment  clause,  it  advised  the  Commission  to  modify  the  sharing 
mechanism  within  the  fuel  adjustment  clause  to  increase  the  percentage 
of  costs  and  income  absorbed  or  retained  by  Ameren  Missouri  from  5 
percent  to  15  percent.  Public  Counsel  supports  that  proposed 
modification. 

7.  Staff  offered  four  reasons  why  the  sharing  percentage  should  be 
changed.  First,  Staff  initially  gave  Ameren  Missouri  credit  for  asking  that 
its  net  base  fuel  costs  be  rebased  in  this  rate  case.  Staff  explained  that 
the  request  to  rebase  those  costs  showed  that  Ameren  Missouri  has  a 
proper  incentive  to  avoid  forfeiting  the  5 percent  share  it  would  lose 
under  the  fuel  adjustment  clause  if  its  net  base  fuel  costs  were  not 
rebased. However,  later  in  the  case.  Staff  turned  that  positive  factor 


201 
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into  a negative  by  ciaiming  that  Ameren  Missouri’s  wiiiingness  to  agree 
to  a ievei  of  off-system  saies  revenue  that  the  company  indicated  was 
iikeiy  to  be  too  iow,  showed  that  the  company  did  not  have  a proper 
incentive  to  get  it  right. Second,  Staff  ciaims  that  the  resuits  of  a 
recent  prudence  audit  of  Ameren  Missouri’s  fuei  adjustment  ciause  in 
Fiie  No.  EO-201 0-0255  justify  imposing  a iarger  sharing  percentage  on 
Ameren  Missouri. Third,  Staff  asserts  that  a iarger  sharing  percentage 
might  have  provided  Ameren  Missouri  a greater  incentive  to  avoid  the 
miscaicuiation  of  an  input  into  its  FAC  rate  that  it  identified  in  the  true-up 
of  the  first  recovery  period  of  its  fuei  adjustment  ciause. Fourth,  and 
finaiiy,  Staff  ciaims  that  because  Ameren  Missouri’s  off-system  saies  are 
down  since  it  impiemented  a fuei  adjustment  ciause,  perhaps  it  does  not 
have  sufficient  incentive  to  maximize  off-system  saies. 

8.  In  addition  to  Staff’s  concerns,  Pubiic  Counsei  points  out  that 
one  of  the  incentives  Ameren  Missouri  has  used  in  past  cases  to  justify 
use  of  the  95/5  sharing  mechanism  has  gone  away.  Ameren  Missouri  is 
no  ionger  invoived  in  a coai  pooi  purchasing  arrangement  with  its 
unreguiated  merchant  generation  piants  in  liiinois  and  thus  no  ionger 
shares  the  unreguiated  affiiiates’  profit  motive  to  minimize  its  coai 
costs. The  Commission  wiii  address  each  of  Staff  and  Pubiic 
Counsei’s  concerns  in  turn. 

Specific  Findings  of  Fact: 

9.  In  her  rebuttal  testimony,  Ameren  Missouri’s  witness,  Lynn 
Barnes,  testified  that  she  believes  the  net  base  fuel  costs  used  in 
calculating  rates  for  this  case  are  likely  to  be  lower  than  actual  future 
costs  because  the  three-year  historical  average  used  to  calculate  those 
costs  includes  power  prices  that  are  higher  than  Ameren  Missouri  is 
likely  to  experience  in  the  future.  As  a result,  Ameren  Missouri  believes 
it  will  likely  need  to  absorb  more  net  fuel  costs  under  the  existing  95/5 
sharing  mechanism. Staff  turned  that  argument  against  Ameren 
Missouri  by  claiming  that  if  the  company  had  a sufficient  incentive  under 
the  95/5  sharing  mechanism  it  would  have  fought  harder  to  establish  a 
proper  determination  of  net  base  fuel  costs. 


Mantle  Surrebuttal,  Ex.  218,  Page  12,  Lines  5-7. 
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Staff  Report  - Revenue  Requirement  / Cost  of  Service,  Ex.  201 , Page  1 1 4,  Lines  7-10. 

Staff  Report  - Revenue  Requirement  / Cost  of  Service,  Ex.  201 , Page  1 1 5,  Lines  5-7. 

Kind  Rebuttal,  Ex.  302,  Page  15,  Lines  16-23. 

Barnes  Rebuttal,  Ex.  103,  Page  8,  Lines  1-13. 

Mantle  Surrebuttal,  Ex.  218,  Page  12,  Lines  5-7. 


UNION  ELECTRIC  COMPANY,  D/B/A  AMEREN  MISSOURI 


20  Mo.  P.S.C.  3d  637 

1 0.  The  fuel  cost  issues  about  which  Staff  expressed  a concern  were 
settied  for  this  case  by  a stipuiation  and  agreement  signed  by  Staff  and 
approved  by  the  Commission.^®®  Ameren  Missouri’s  witnesses  indicated 
that  the  off-system  saies  component  of  those  fuei  costs  were  based  on  a 
three-year  historicai  average  of  actuai  off-system  saies  rather  than  a 
projection  of  future  saies  that  the  company  beiieves  wouid  better  refiect 
the  amount  of  saies  it  is  iikeiy  to  make  in  the  future.  Nevertheiess, 
Ameren  Missouri  accepted  the  use  of  the  historicai  average  saies  as  part 
of  the  settiement. 

1 1 . Staff  argues  that  Ameren  Missouri’s  wiiiingness  to  accept  what  it 
beiieves  to  be  a fiawed  basis  for  the  caicuiation  demonstrates  that  it 
does  not  have  a sufficient  incentive  to  “get  it  right.”  The  Commission 
finds  that  Ameren  Missouri’s  pragmatic  acceptance  of  the  use  of 
historicai  average  saies  in  the  caicuiation  of  future  off-system  saies 
simpiy  reflects  the  company’s  acceptance  of  the  position  the 
Commission  cieariy  stated  in  previous  Ameren  Missouri  rate  case. 

12.  This  issue  was  presented  to  the  Commission  in  Fiie  Number  ER- 
2007-0002.  In  that  case,  certain  parties  argued  the  Commission  shouid 
estabiish  the  amount  aiiowed  for  off-system  saies  based  on  Ameren 
Missouri’s  future  budgets.  In  refusing  to  aiiow  for  the  use  of  future 
budgeted  amounts,  the  Commission  stated: 

[sjince  the  Commission  uses  historicai  expenses 
and  revenues  to  set  rates,  it  wouid  be  fundamentaiiy 
unfair  to  reach  forward  to  grab  a singie  budget  item  to 
reduce  AmerenUE’s  cost  of  service,  whiie  ignoring  other 
anticipated  costs  that  might  increase  that  cost  of 
service.®^® 

Far  from  evidencing  a iack  of  incentive  to  “get  it  right”,  Ameren  Missouri’s 
decision  to  settie  the  fuei  cost  issue  simpiy  iiiustrates  the  company’s 
wiiiingness  to  compiy  with  a position  cieariy  stated  in  a recent 
Commission  decision. 

13.  Staffs  second  argument  asserts  that  an  85/15  sharing 
mechanism  is  appropriate  because  the  Commission  made  a finding  that 
Ameren  Missouri  acted  imprudentiy  in  its  review  of  the  company’s  first 


Third  Non-Unanimous  Stipuiation  and  Agreement,  fiied  May  6,  2011,  and  approved  by 
the  Commission  on  June  1 , 201 1 . 

In  the  Matter  of  Union  Electric  Company,  d/b/a  AmerenUE’s  Tariffs  Increasing  Rates  for 
Electric  Service  Provided  to  Customers  in  the  Company’s  Missouri  Service  Area,  Case  No. 
ER-2007-0002,  Report  and  Order,  May  22,  2007,  Page  32. 
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prudence  review  in  fiie  number  EO-201 0-0255.^^^  The  Commission  did 
find  that  Ameren  Missouri  acted  imprudentiy  in  that  prudence  review. 
However,  the  imprudence  that  the  Commission  found  was  reiated  to 
Ameren  Missouri’s  faiiure  to  flow  revenue  received  from  certain  contracts 
through  the  fuei  adjustment  ciause.  Ameren  Missouri  had  entered  into 
those  contracts  in  an  attempt  to  repiace  a portion  of  the  revenue  it  iost 
when  production  and  the  use  of  eiectricity  was  reduced  at  the  Noranda 
aiuminum  smeiter  because  of  a January  2009  ice  storm.  Despite 
disagreeing  with  Ameren  Missouri  regarding  the  proper  interpretation  of 
a provision  of  the  fuei  adjustment  ciause  tariff,  the  Commission  did  not 
find  that  Ameren  Missouri  had  acted  imprudentiy  in  deciding  to  enter  into 
those  repiacement  contracts.  In  short,  the  Commission’s  decision  in  EO- 
201 0-0255  does  not  support  the  argument  that  Ameren  Missouri  needs  a 
iarger  financiai  incentive  within  the  fuei  adjustment  ciause. 

14.  Staffs  third  argument  is  that  a iarger  sharing  percentage  within 
the  fuei  adjustment  ciause  might  have  provided  Ameren  Missouri  with  a 
greater  incentive  to  avoid  the  miscaicuiation  of  an  input  into  its  fuei 
adjustment  ciause  rate  that  was  identified  in  the  recent  true-up  of  the  first 
recovery  period  under  that  fuei  adjustment  ciause.  In  that  case,  ER- 
2010-0274,  a mutual  mistake  by  Staff  and  Ameren  Missouri  about  the 
proper  calculation  of  an  input  resulted  in  Ameren  Missouri  collecting  less 
money  than  it  should  have  collected  under  the  fuel  adjustment  clause. 
Extensive  testimony  was  received  regarding  the  details  of  that  mistake, 
but  that  evidence  did  not  show  that  giving  Ameren  Missouri  a greater 
financial  incentive  by  increasing  the  sharing  percentage  of  the  fuel 
adjustment  clause  would  have  made  the  mistake  less  likely  to  have 
occurred. 

15.  Staffs  fourth  argument  asserts  that  a recent  decline  in  Ameren 
Missouri’s  off-system  sales  might  be  attributable  to  a reduction  in  the 
company’s  incentive  to  make  those  sales.  Staff  points  out  that  Ameren 
Missouri’s  total  off-system  sales  decreased  in  four  of  the  five 
accumulation  periods  since  the  Commission  first  approved  Ameren 
Missouri’s  fuel  adjustment  clause. However,  the  reduction  in  off- 
system  sales  that  Staff  notes  is  entirely  explained  by  an  increase  in  retail 
sales  during  the  same  period. More  retail  sales  means  less  power  is 
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available  to  sell  off-system.  In  addition,  during  this  period  Ameren 
Missouri  experience  several  major  planned  generator  outages  that 
reduce  the  amount  of  electricity  available  for  off-system  sales. 
Ultimately,  under  cross-examination,  Staffs  witness  conceded  that  she 
was  not  contending  that  Ameren  Missouri  lacks  sufficient  incentive  to 
make  off-system  sales. 

1 6.  The  final  argument  offered  to  support  the  contention  that  Ameren 
Missouri  needs  additional  incentives  to  minimize  its  fuel  costs  was 
initially  offered  by  Public  Counsel’s  witness,  Ryan  Kind.  He  pointed  out 
that  the  pool  arrangement  for  purchasing  coal  that  Ameren  Missouri 
formerly  had  with  its  unregulated  affiliated  generating  company  in  Illinois 
has  ended. In  its  report  and  order  that  initially  established  the  95/5 
sharing  mechanism  for  Ameren  Missouri’s  fuel  adjustment  clause,  the 
Commission  noted  that  Ameren’s  strong  incentive  to  minimize  coal  costs 
for  its  unregulated  operations  would  also  benefit  Ameren  Missouri.  The 
Commission  cited  that  incentive  as  a justification  for  believing  that  a 95/5 
sharing  mechanism  would  provide  the  company  with  a sufficient 
incentive  to  minimize  its  fuel  costs. 

17.  Ameren  Missouri  is  no  longer  in  a coal  pool  arrangement  with  its 
Illinois  affiliates  because  FERC  rule  changes  have  forbidden  the  practice 
and  because  it  was  no  longer  financially  beneficial  to  Ameren  Missouri  to 
be  involved  in  the  coal  pool.^^®  Thus,  one  incentive  to  minimize  one 
aspect  of  the  company’s  fuel  costs  has  been  eliminated.  However,  that 
was  only  one  incentive,  and  its  elimination  does  not  have  a significant 
impact  on  Ameren  Missouri’s  remaining  overall  incentive  to  minimize  its 
fuel  purchasing  costs. 

18.  No  other  electric  utility  in  Missouri  buys  coal  under  a coal 
purchasing  pool  arrangement  and  the  Commission  has  allowed  those 
utilities  to  implement  their  fuel  adjustment  clauses  using  a 95/5  sharing 
mechanism.  Indeed,  no  other  electric  utility  in  the  country  buys  its  coal 
under  a coal  purchasing  arrangement  since  such  arrangements  are  no 
longer  allowed  by  FERC  rules,  yet  90  percent  of  electric  utilities  operate 
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using  fuel  adjustment  clauses  and  the  vast  majority  of  those  have  no 
percentage  sharing  mechanism  of  any  kind.^^® 

19.  Furthermore,  changing  the  sharing  percentage  without  a good 
reason  to  do  so  would  lead  investors  to  question  the  future  of  Ameren 
Missouri’s  fuel  adjustment  clause.  In  the  words  of  Gary  Rygh,  a 
managing  director  at  Barclays  Capital,  Inc.: 

If  the  Commission  were  willing  to  significantly 
degrade  the  existing  FAC  and  pass-through  mechanism 
apart  from  findings  in  the  established  review  processes, 
and  despite  the  lack  of  credible  evidence  that  Ameren 
Missouri  in  fact  is  mismanaging  its  net  fuel  costs, 
investors  would  view  such  a change  as  capricious  and 
designed  to  inflict  significant  harm  on  the  Company.®®® 

Because  of  investors  concerns,  ratepayers  would  be  burdened  with 
excessive  costs  each  time  Ameren  Missouri  accesses  the  capital 
markets.®®^ 

20.  Most  significantly,  a change  in  the  sharing  mechanism  to  require 
Ameren  Missouri  to  absorb  15  percent  of  net  fuel  cost  changes  instead 
of  the  current  5 percent  would  impose  a significant  financial  burden  on 
the  company.  If  the  proposed  85/15  sharing  mechanism  had  been  in 
place  since  the  fuel  adjustment  clause  was  put  into  effect  instead  of  the 
actual  95/5  sharing  mechanism,  Ameren  Missouri  would  have  been 
required  to  absorb  an  additional  $22  million  in  net  fuel  costs.®®®  That 
would  be  a heavy  burden  on  a company  that  is  already  having  difficulty 
earning  its  allowed  rate  of  return. 

Conclusions  of  Law: 

There  are  no  additional  conclusions  of  law  for  this  sub-issue. 

Decision: 

Staffs  stated  reasons  for  experimenting  with  adjusting  the 
sharing  mechanism  of  Ameren  Missouri’s  fuel  adjustment  clause  to 
implement  an  85/15  split  do  not  withstand  scrutiny.  Imposing  a 
significant  financial  burden  on  the  company  simply  to  experiment  with  an 
alternative  sharing  percentage  would  be  unfair  to  the  company.  The 
Commission  finds  that  there  is  no  reason  to  change  the  sharing 
percentages  in  the  fuel  adjustment  clause  under  which  Ameren  Missouri 
has  operated  for  the  past  several  years.  The  Commission  will  retain  the 
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current  95/5  sharing  mechanism  inciuded  in  Ameren  Missouri’s  fuei 
adjustment  ciause. 

C.  Should  the  length  of  the  recovery  periods  for  the  FAC  be 
reduced  from  twelve  (12)  months  to  eight  (8)  months? 

Findings  of  Fact: 
introduction: 

21 . Ameren  Missouri’s  current  FAC  tariff  provides  that  the  company 
accumuiates  fuei  costs  during  accumuiation  periods  that  are  four  months 
iong.  Two  months  after  the  end  of  the  accumuiation  period,  Ameren 
Missouri  fiies  tariff  sheets  to  change  its  fuei  and  purchased  power 
adjustment  (FPA)  that  have  a 60-day  effective  date.  The  Commission 
must  act  to  approve  or  reject  that  change  within  60  days.  Once  the 
change  in  the  FPA  goes  into  effect,  Ameren  Missouri  coiiects  the 
difference  between  the  actuai  totai  energy  costs  and  the  base  energy 
cost  over  a recovery  period  of  12  months.^® 

22.  The  current  process  for  cost  recovery  under  the  fuei  adjustment 
ciause  means  that  Ameren  Missouri  must  wait  up  to  22  months  before 
fuiiy  recovering  its  net  fuei  costs. 

23.  Staff  proposes  to  reduce  that  iag  period  by  four  months  by 
shortening  the  cost  recovery  period  from  12  months  to  8 months.  That 
change  wouid  aiiow  Ameren  Missouri  to  recover  its  net  fuei  costs  more 
quickiy. 

24.  Not  surprisingiy,  Ameren  Missouri  supports  the  proposed 
reduction  in  the  recovery  period.  MIEC  however  opposes  that  change, 
arguing  that  the  12-month  recovery  period  moderates  the  adjustment  by 
spreading  any  recovery  or  refund  over  a fuii  caiendar  year.  MIEC 
contends  spreading  the  recovery  or  refund  over  a fuii  year  avoids 
concentrating  the  reconciiiation  in  a shortened  period  where  some 
ciasses  couid  have  a disproportionate  share  of  usage  and  thereby  incur 
a disproportionate  share  of  the  recovery  costs  or  coiiect  a 
disproportionate  share  of  any  refund. 

Specific  Findings  of  Fact: 

25.  Changing  the  12-month  recovery  period  to  an  8-month  recovery 
period  wiii  not  change  the  totai  amount  of  net  fuei  costs  that  Ameren 
Missouri  wiii  be  abie  to  recover  from  its  customers.  The  change  wiii 
however  aiiow  the  company  to  recover  those  costs  more  quickiy  and 
thereby  improve  Ameren  Missouri’s  cash  fiow.^^^ 
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26.  Improving  cash  flow  is  important  to  Ameren  Missouri  because  it 
has  been  suffering  from  the  effects  of  regulatory  lag  and  as  a result  has 

failed  to  earn  its  allowed  return  on  its  investment  over  the  past  several 

226 

years. 

27.  Moving  from  a 12-month  recovery  period  to  an  8 month  recovery 
period  will  improve  Ameren  Missouri’s  cash  flow,  but  also  has  the  effect 
of  increasing  the  volatility  of  the  fuel  adjustment  clause.  In  other  words, 
the  necessary  adjustments  will  tend  to  be  larger,  either  up  or  down,  and 
customers  will  pay  the  adjusted  rates  sooner.®^ 

28.  MIEC  suggests  that  changing  the  recovery  period  from  12 
months  to  8 months  could  have  the  effect  of  concentrating  the 
reconciliation  into  a shortened  period  where  some  classes  could  have  a 
disproportionate  share  of  usage.  For  example,  the  residential  class, 
which  uses  a lot  of  electricity  in  the  summer  for  air  conditioning,  could 
pay  a disproportionate  share  during  an  8-month  recovery  period  that 
includes  the  summer  months.  However,  a chart  presented  by  Ameren 
Missouri’s  witness,  Lynn  Barnes,  demonstrates  that  there  are  only 
minimal  differences  in  class  percentages  of  kilowatt-hour  sales 
regardless  of  whether  a 12-month  or  8-month  recovery  period  is  used.^^® 
Thus,  concerns  about  concentration  of  the  reconciliation  are  unfounded. 
Conclusions  of  Law: 

There  are  no  additional  conclusions  of  law  for  this  sub-issue. 

Decision: 

The  decision  on  this  sub-issue  comes  down  to  a weighing  of  the 
need  to  increase  Ameren  Missouri’s  cash  flows  against  the  desire  to 
reduce  the  volatility  of  recovery  of  net  fuel  costs  under  the  fuel 
adjustment  clause.  There  is  nothing  legally  correct  or  preordained  about 
either  a 12-month  or  an  8-month  recovery  period,  the  recovery  period 
could  just  as  easily  be  set  at  6,  9,  or  18  months,  or  at  some  point  in 
between.  On  balance,  the  Commission  concludes  that  improved  cash 
flows  for  Ameren  Missouri  outweigh  concerns  about  an  increase  in 
volatility  in  recovery  under  the  fuel  adjustment  clause.  The  recovery 
period  shall  be  changed  to  8 months. 

D.  Should  the  Company  have  the  ability  to  adjust  the  FPAC 
rate  for  errors  in  calculations  that  may  have  occurred  since  the  FAC 
Rider  was  granted  to  Ameren  Missouri? 

Findings  of  Fact: 
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Introduction: 

29.  In  addition  to  the  broad  issues  regarding  the  fuei  adjustment 
ciause  tariff  that  have  previousiy  been  discussed,  Ameren  Missouri  has 
submitted  specific  proposed  ianguage  for  that  tariff. The  exempiar 
tariff  proposed  by  Ameren  Missouri  wouid  add  the  foiiowing  ciause  to  the 
section  regarding  true-up  of  the  FAC: 

The  true-up  adjustment  shaii  be  the  difference 
between  the  revenue  biiied  and  the  revenues  authorized 
for  coiiection  during  the  Recovery  Period,  plus  amounts 
necessary  to  correct  over-  or  under-collections  due  to 
errors  made  in  calculating  adjustments  to  the  FPAc  rate 
that  impacted  the  Recovery  Period,  (new  ianguage  is  in 
italics.) 

30.  Staff  objects  to  the  inciusion  of  the  new  ianguage  proposed  by 
Ameren  Missouri  because  under  the  formuia  used  to  caicuiate  the  FAC 
adjustment,  each  succeeding  FPAc  is  iinked  to  aii  previous  FPAcS.  Staff 
is  concerned  that  the  additionai  ianguage  proposed  by  Ameren  Missouri 
wouid  aiiow  the  company  to  ciaim  an  adjustment  during  any  true-up  for 
any  perceived  discrepancy  in  caicuiating  the  FPAs  that  have  occurred 
since  March  1,  2009,  when  Ameren  Missouri’s  fuei  adjustment  ciause 
first  went  into  effect.  Staff  is  concerned  that  this  provision  wouid 
compiicate  the  true-up  process  and  wouid  deny  finaiity  to  Commission 
decisions  regarding  the  true-up. 

Specific  Findings  of  Fact: 

31 . This  disagreement  between  Staff  and  Ameren  Missouri  is  reiated 
to  a dispute  pending  before  the  Commission  in  a current  Ameren 
Missouri  true-up,  Fiie  Number  ER-201 0-0274.  In  that  case,  Ameren 
Missouri  sought  to  adjust  its  true-up  amounts  to  coiiect  a sum  of  money 
that  it  had  faiied  to  coiiect  due  to  an  error  in  caicuiating  the  FPAc.  The 
Commission  had  not  yet  decided  that  case  at  the  time  this  case  was 
heard,  but  on  June  29,  2011,  issued  a Report  and  Order  that  aiiowed 
Ameren  Missouri  to  coiiect  the  amount  necessary  to  correct  the  identified 
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error. 

32.  The  tariff  ianguage  proposed  by  Ameren  Missouri  wouid  not  be 
iimited  to  the  particuiar  error  that  the  Commission  found  couid  be 
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corrected  in  File  Number  ER-201 0-0274  and  would  instead  provide 
Ameren  Missouri  with  broad  authority  to  correct  other  errors  that  might 
be  identified  in  the  future. 

Conclusions  of  Law: 

There  are  no  additional  conclusions  of  law  for  this  sub-issue. 

Decision: 

The  Commission  has  found  in  favor  of  Ameren  Missouri’s 
position  in  File  Number  ER-201 0-0274,  eliminating  the  immediate  need 
for  the  language  proposed  by  the  company.  The  Commission  is 
persuaded  by  Staffs  concern  that  the  proposed  language  would  affect 
the  finality  of  future  true-up  decisions  and  would  prefer  to  continue  to 
decide  these  matter  on  a case-by-case  basis  rather  than  allow  Ameren 
Missouri’s  tariff  to  set  a standard  for  all  future  cases.  Therefore,  the 
Commission  will  decide  this  issue  in  favor  of  Staff  and  directs  Ameren 
Missouri  to  strike  the  disputed  language  from  the  tariff. 

E.  What  is  the  appropriate  tariff  language  to  reflect  any 
modifications  or  clarifications  to  Ameren  Missouri’s  FAC? 

Findings  of  Fact: 

33.  This  sub-issue  is  about  the  choice  of  one  word.  In  the  fuel 
adjustment  portion  of  the  Ameren  Missouri’s  tariff,  which  is  known  as  a 
rider.  Sheet  98.6  refers  to  prudence  reviews  of  FAC  costs  and  requires 
that  costs  be  returned  to  ratepayers  if  the  Commission  determines  that 
the  costs  were  imprudently  incurred  “or  incurred  in  violation  of  the  terms 
of  this  tariff  (emphasis  added). Staff  would  change  the  word  “tariff”  in 
the  quoted  section  to  “rider”, reasoning  that  using  the  word  “tariff  in 
that  manner  could  be  interpreted  as  a expansion  of  the  true-up  to  include 
all  other  aspects  of  Ameren  Missouri’s  broader  tariff.^®"' 

Conclusions  of  Law: 

There  are  no  additional  conclusions  of  law  for  this  sub-issue. 

Decision: 

The  Commission  agrees  with  Staff  that  the  prudence  review  is 
limited  to  matters  addressed  in  this  fuel  adjustment  rider  rather  than  in 
Ameren  Missouri’s  broader  tariff.  Therefore,  the  language  proposed  by 
Staff  is  more  precise  and  shall  be  adopted. 

9.  LED  Lighting:  Should  the  Commission  order  Ameren 
Missouri,  not  later  than  twelve  (12)  months  following  the  effective 
date  of  the  Report  & Order  in  this  case,  to  complete  its  evaluation  of 
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LED  SAL  systems,  and,  based  on  the  results  of  that  evaluation, 
either  file  a proposed  LED  lighting  tariff(s)  or  indicate  why  such 
tariff(s)  should  not  be  filed? 

Findings  of  Fact: 

Introduction: 

1.  Staff  believes  that  Light  Emitting  Diode  (LED)  Street  and  Area 
Lighting  (SAL)  systems  are  the  most  energy  efficient  SAL  fixtures 
currently  available  and  would  like  Ameren  Missouri  to  take  steps  to  make 
this  form  of  technology  available  to  its  customers. To  that  end,  Staff 
asks  the  Commission  to  order  Ameren  Missouri  to  complete  its 
evaluation  of  LED  SAL  systems  and  within  the  next  year  file  a proposed 
LED  lighting  tariff  or  provide  the  Commission  with  an  update  on  when  it 
will  file  a proposed  LED  lighting  tariff. 

2.  Ameren  Missouri  is  not  as  enthusiastic  about  the  future  of  LED 
lighting.  While  it  intends  to  continue  studying  the  LED  alternative,  it  does 
not  want  the  Commission  to  order  it  to  file  an  LED  tariff  at  this  time.^®^ 

Specific  Findings  of  Fact: 

3.  Ameren  Missouri  currently  has  approximately  212,800  SAL 
systems  for  1,568  public  street  and  municipal  lighting  customers  in  its 
service  territory.  Those  lights  use  a total  of  137,000  MWh.  Most  of  the 
existing  street  lighting  in  Ameren  Missouri’s  service  area  uses  high- 
pressure  sodium  or  mercury  vapor  lamps. 

4.  Light  Emitting  Diodes  are  composed  of  a semiconducting  chip 
complete  with  a junction  for  electrons  to  move  across.  As  the  electrons 
move  across  the  junction,  they  release  photons,  creating  light  at  very 
high  efficiencies.^® 

5.  LED  street  lighting  has  certain  advantages  over  other  street 
lighting  alternatives  including  improved  efficiency,  longer  lamp  life, 
improved  night  visibility,  reduced  maintenance  costs,  no  mercury,  lead, 
or  other  known  disposal  hazards,  and  it  permits  the  use  of  programmable 
controls. 


Staff  Report  - Rate  Design  and  Class  Cost  of  Service,  Ex.  204,  Page  34,  Lines  1-11. 
Staff  Report  - Rate  Design  and  Class  Cost  of  Service,  Ex.  204,  Pages  32-33,  Lines  11- 
22,  1-3. 

Shoff  Rebuttal,  Ex.  149,  Page  4,  Lines  1-6. 

Staff  Report  - Rate  Design  and  Class  Cost  of  Service,  Ex.  204,  Page  33,  Lines  5-19. 
Shoff  Rebuttal,  Ex.  149,  Page  4,  Lines  8-12. 

Staff  Report  - Rate  Design  and  Class  Cost  of  Service,  Ex.  204,  Page  34,  Lines  1-11. 
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6.  LED  street  lighting  technology  is  still  under  development  and 
technical  problems  remain.  At  the  moment,  energy  savings  benefits  do 
not  exceed  the  cost  of  the  technology.^"^^ 

7.  Ameren  Missouri  is  currently  working  with  the  Electric  Power 
Research  Institute  (EPRI)  to  test  and  evaluate  the  potential  of  currently 
available  LED  lighting  as  part  of  a national  demonstration  project.  The 
project  started  in  2009  and  will  end  sometime  in  the  fourth  quarter  of 
201 1 

8.  In  the  recent  Kansas  City  Power  & Light  rate  case,  ER-2010- 
0355,  the  Commission  approved  a stipulation  and  agreement  in  which 
the  signatories  invited  the  Commission  to  host  a workshop  regarding 
LED  street  lighting  issues. 

9.  If  Ameren  Missouri  were  to  offer  company-owned  LED  street 
lighting  under  its  tariff,  it  would  have  to  maintain  an  inventory  of  LED 
lighting  equipment  for  which  there  may  be  limited  demand  at  a cost  to 
the  company  and  ultimately  its  ratepayers. 

Conclusions  of  Law: 

There  are  no  additional  conclusions  of  law  for  this  issue. 

Decision: 

The  Commission  agrees  with  Staff  that  LED  street  lighting  is  an 
exciting  technology  that  should  be  examined  and  implemented  if 
appropriate.  Staff  does  not  ask  the  Commission  to  order  Ameren 
Missouri  to  immediately  file  an  LED  tariff  and  the  Commission  will  not  do 
so.  Instead,  Staff  asks  the  Commission  to  order  Ameren  Missouri  to 
continue  examining  the  potential  of  LED  lighting  and  to  either  file  a tariff 
within  one  year,  or  file  a status  report  indicating  when  it  will  be  able  to  file 
such  a tariff.  Staffs  request  is  reasonable  and  the  Commission  will 
direct  Ameren  Missouri  to  either  file  an  LED  street  lighting  tariff  by  July 
31,  2012,  or  to  provide  a status  report  to  Staff  by  that  date,  indicating 
when  it  will  be  able  to  file  such  a tariff. 

The  Commission  emphasizes  that  Ameren  Missouri  does  not 
have  to  file  a tariff  until  it  is  appropriate  to  do  so.  If  its  further  study  of  the 
potential  of  LED  street  lighting  reveals  that  such  lighting  will  not  be  a 
benefit  to  its  customers,  Ameren  Missouri  may  inform  the  Staff  of  that 
conclusion  in  its  status  report. 

10.  Solar  Rebates  Accounting  Authority  Order  (AAO): 


Shoff  Rebuttal,  Ex.  149,  Page  7,  Lines  14-16. 

Staff  Report  - Rate  Design  and  Class  Cost  of  Service,  Ex.  204,  Page  35,  Lines  10-17. 
Transcript,  Pages  2148-2149. 

Cooper  Rebuttal,  Ex.  134,  Page  15,  Lines  5-21. 
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A.  What  is  the  appropriate  method  - RESRAM  or  an 
Accounting  Authority  Order  (AAO)  - for  Ameren  Missouri  to  recover 
the  costs  it  incurs  for  compiiance  with  the  Missouri  Renewabie 
Energy  Standard  (RES)  after  the  true-up  date  in  this  case  (February 
28,  2011)? 

Findings  of  Fact: 
introduction: 

1.  As  explained  in  more  detail  in  the  Conclusions  of  Law  for  this 
issue,  Missouri’s  Renewable  Energy  Standard  law,  Section  393.1020,  et 
seq.,  RSMo  (Supp.  2010),  requires  electric  utilities  to  incur  certain  costs 
related  to  the  adoption  of  renewable  energy  technology.  Ameren 
Missouri  asks  the  Commission  to  grant  it  an  accounting  authority  order  to 
defer  the  cost  of  solar  rebates,  the  cost  to  purchase  renewable  energy  or 
renewable  energy  credits  and  other  related  costs  incurred  after  February 
28,  2011,  the  true-up  date  for  this  case,  until  the  effective  date  of  new 
rates  in  the  company’s  next  rate  case.^"^^ 

2.  Staff  does  not  object  to  Ameren  Missouri’s  request  to  defer  these 
costs  for  later  recovery,  but  contends  the  company  should  be  required  to 
use  a different  device  known  as  a Renewable  Energy  Standard  Rate 
Adjustment  Mechanism  (RESRAM)  for  that  purpose  rather  than  an 
Accounting  Authority  Order  (AAO).^"^® 

Specific  Findings  of  Fact: 

3.  This  is  a legal  rather  than  a factual  issue  and  there  are 
no  other  relevant  facts. 

Conciusions  of  Law: 

A.  Missouri’s  Renewable  Energy  Standard  (RES)  law,  found  at 
Sections  393.1020,  1025,  and  1030,  RSMo  (Supp.  2010),  require  electric 
utilities,  such  as  Ameren  Missouri,  to  incur  certain  costs  to  comply  with 
the  requirements  of  the  law. 

B.  Commission  Rule  4 CSR  240-20.100(6)  allows  an  electric  utility 
to  file  an  application  and  rate  schedules  to  establish  a Renewable 
Energy  Standard  Rate  Adjustment  Mechanism  (RESRAM)  that  would 
allow  the  utility  to  recover  prudently  incurred  costs  relating  to  compliance 
with  RES  requirements.  The  regulation  allows  such  an  application  to  be 
filed  either  within  or  outside  a general  rate  proceeding.  If  it  had  wished 
to  do  so,  Ameren  Missouri  could  have  applied  for  a RESRAM  in  this 
case. 


Weiss  Direct,  Ex.  130,  Page  36,  Lines  6-10. 
Tayior  Rebuttai,  Ex.  229,  Page  3,  Lines  1-9. 
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C.  However,  Commission  Ruie  4 CSR  240.20.1 00(6)(D)  specificaiiy 
offers  the  eiectric  utiiity  an  aiternative  to  the  use  of  a RESRAM.  That 
section  of  the  reguiation  states: 

Aiternativeiy,  an  eiectric  utiiity  may  recover  RES 
compiiance  costs  without  the  RESRAM  procedure 
through  rates  estabiished  in  a generai  rate  proceeding. 

In  the  interim  between  generai  rate  proceedings  the 
eiectric  utiiity  may  defer  the  costs  in  a reguiatory  asset 
account,  and  monthiy  caicuiate  a carrying  charge  on  the 
baiance  in  that  reguiatory  asset  account  equai  to  its 
short-term  cost  of  borrowing.  Aii  questions  pertaining  to 
rate  recovery  of  the  RES  compiiance  costs  in  a 
subsequent  generai  rate  proceeding  wiii  be  reserved  to 
that  proceeding,  inciuding  the  prudence  of  the  costs  for 
which  rate  recovery  is  sought  and  the  period  of  time  over 
which  any  costs  aiiowed  rate  recovery  wiii  be  amortized. 

Any  rate  recovery  granted  to  RES  compiiance  costs 
under  this  aiternative  approach  wiii  be  fuiiy  subject  to  the 
retaii  rate  impact  requirements  set  forth  in  section  (5)  of 
this  ruie. 

This  section  of  the  reguiation  describes  exactiy  the  aiternative  approach 
that  Ameren  Missouri  has  chosen  to  pursue  in  this  rate  case. 

D.  Ameren  Missouri’s  decision  to  request  an  AAO  in  this  case 
instead  of  the  RESRAM  that  Staff  wouid  prefer  it  to  have  is  in  fuii 
compiiance  with  the  provisions  of  the  Commission’s  ruie. 

E.  In  its  repiy  brief,  Staff  sets  forth  an  argument  that  Ameren 
Missouri’s  use  of  an  AAO  wiii  aiiow  it  to  recover  a greater  amount  of 
carrying  costs  than  if  it  were  required  to  use  a RESRAM. Staff’s 
argument  is  not  supported  by  any  testimony  or  other  evidence  in  the 
record,  and  furthermore  it  is  irreievant.  The  Commission’s  ruie 
specificaiiy  aiiows  Ameren  Missouri  to  use  an  AAO  to  defer  recovery  of 
its  costs  as  an  aiternative  to  recovering  those  costs  through  a RESRAM. 
Presumabiy,  Ameren  Missouri  chose  to  use  the  recovery  method  that 
was  most  favorabie  to  it,  as  it  is  aiiowed  to  do  by  the  reguiation.  If  Staff 
does  not  like  the  alternative  allowed  by  the  regulation,  it  can  ask  the 
Commission  to  change  the  regulation,  but  for  purposes  of  this  case,  the 
Commission  is  bound  by  that  regulation  and  cannot  deny  Ameren 
Missouri  the  use  of  its  chosen  alternative. 


247 
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Decision: 

Ameren  Missouri  may  defer  its  RES  compiiance  costs  through 
an  Accounting  Authority  Order  as  permitted  by  Commission  Ruie  4 CSR 
240-20.1 00(6)(D). 

B.  if  the  Commission  determines  that  an  AAO  is 
appropriate,  shouid  the  Company  be  authorized  in  this  case  to 
impiement  an  AAO  to  recover  the  costs  it  incurred  for  compiiance 
with  the  RES  before  the  true-up  date  in  this  case? 

C.  What  amount  of  soiar  rebate  costs  shouid  Ameren 
Missouri  be  aiiowed  to  inciude  in  the  revenue  requirement  used  to 
set  rates  in  this  case? 

Findings  of  Fact: 
introduction: 

1.  This  issue  concerns  the  amount  of  RES  compiiance  costs  that 
Ameren  Missouri  shouid  be  aiiowed  to  recover  in  this  case  and  means  by 
which  it  shouid  to  aiiowed  to  recover  those  costs. 

2.  The  renewabie  energy  portfoiio  requirements  of  the  RES  iaw  are 
stiii  rather  new  and  Ameren  Missouri  has  not  yet  incurred  many  of  the 
costs  that  it  may  uitimateiy  have  under  that  iaw.  For  purposes  of  this 
case,  the  oniy  RES  compiiance  costs  in  question  are  the  cost  of  soiar 
rebates  paid  by  Ameren  Missouri  to  its  customers  who  have  instaiied  or 
expanded  soiar  eiectric  systems  on  the  customer’s  premises. 

3.  Staff  and  Ameren  Missouri  agree  that  those  soiar  rebate  costs 
shouid  be  treated  as  an  expense  item  and  immediateiy  recovered  as  an 
on-going  operations  and  maintenance  cost.^"^®  MIEC  contends  the  soiar 
rebate  costs  shouid  be  amortized  over  a period  of  ten  years. 

4.  Aithough  they  agree  that  the  soiar  rebate  costs  shouid  be 
expensed  rather  than  amortized.  Staff  and  Ameren  Missouri  disagree 
about  the  amount  that  Ameren  Missouri  shouid  be  aiiowed  to  recover. 
Specific  Findings  of  Fact: 

5.  MIEC’s  witness,  Maurice  Brubaker,  argues  that  the  company’s 
expense  of  paying  the  soiar  rebates  shouid  be  amortized  over  ten  years 
to  refiect  the  minimum  ten  year  expected  iife  of  the  instaiied  soiar 
equipment.^®®  He  reasons  that  the  company  and  its  ratepayers  wiii 
benefit  from  the  equipment  for  at  ieast  ten  years  and  therefore  the  costs 
that  make  that  benefit  possibie  shouid  be  recovered  over  ten  years. 


Weiss  Rebuttal,  Ex.  131,  Page  16,  Lines  2-6. 
Brubaker  Direct,  Ex.  403,  Page  20,  Lines  8-9. 
Brubaker  Direct,  Ex.  403,  Pages  19-20. 
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6.  Ameren  Missouri  does  not  own  or  operate  the  soiar  equipment 
for  which  it  is  required  to  pay  a rebate.  That  equipment  is  the  property  of 
the  customer  who  has  soie  controi  and  responsibiiity  for  them  and  wiii 
primariiy  benefit  from  the  use  of  the  equipment.^®^  Thus,  to  Ameren 
Missouri,  payment  of  the  soiar  rebates  is  simpiy  an  expense  imposed 
upon  it  by  the  statute.  For  that  reason,  a iong  amortization  period  as 
proposed  by  MIEC  is  inappropriate. 

7.  The  other  haif  of  this  issue  concerns  the  amount  that  Ameren 
Missouri  shouid  be  aiiowed  to  recover  for  past  soiar  rebate  payments 
and  how  much  shouid  be  inciuded  in  rates  as  a going-forward  expense. 

8.  In  the  201 0 calendar  year,  Ameren  Missouri  incurred  $487,782  in 
solar  rebate  costs.  Staff  would  allow  Ameren  Missouri  to  include  that 
amount  in  rates  on  a going  forward  basis. During  the  twelve  months 
ending  on  the  true-up  date  of  February  28,  2011,  Ameren  Missouri 
incurred  $885,266  in  solar  rebate  costs.  Ameren  Missouri  asks  the 
Commission  to  include  that  amount  in  rates  on  a going  forward  basis. 

9.  The  fact  that  solar  rebate  costs  are  substantially  higher  for  the 
twelve  months  ending  at  the  February  28,  201 1 true-up  date  than  they 
were  for  the  2010  calendar  year  indicates  that  such  costs  are  increasing. 
For  that  reason,  Ameren  Missouri’s  actual  expenses  through  the  true-up 
period  are  a better  indicator  of  the  amount  of  expenses  the  company  will 
likely  incur  going  forward  and  forward  looking  rates  should  be  based  on 
that  amount. 

10.  Another  aspect  of  this  issue  concerns  whether  Ameren  Missouri 
should  be  permitted  to  accumulate  in  its  AAO  the  solar  rebates  paid  from 
the  beginning  of  the  program  until  the  new  rates  become  effective  in  this 
case. 

1 1 . The  treatment  of  its  solar  rebate  expenses  proposed  by  Ameren 
Missouri  is  appropriate  because  the  company  started  to  incur  those 
expenses  after  the  company’s  last  rate  case  and  therefore  those 
expenses  were  not  reflected  in  the  rates  established  in  that  case.  The 
recovery  of  those  costs  and  the  others  deferred  in  the  AAO  will  then  be 
decided  in  the  next  rate  case.^^'^ 

12.  Staff  suggests  that  those  costs  should  not  be  accumulated  in  the 
AAO  but  should  instead  be  recovered  in  this  rate  case.  But  Staff  does 


Weiss  Rebuttal,  Ex.  131,  Page  17,  Liens  6-7. 

Transcript,  Page  2192,  Lines  1-4. 

Weiss  True-Up  Direct,  Ex.  1 74,  Schedule  GSW-TE1 8-110. 
Weiss  Rebuttal,  Ex.  131,  Page  16,  Lines  13-23. 
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not  offer  a specific  recommendation  about  how  that  recovery  shouid  be 
accompiished. 

13.  The  Commission  finds  that  Ameren  Missouri  shaii  accumuiate 
the  amount  it  has  paid  for  soiar  rebates  from  the  beginning  of  the 
program  untii  new  rates  become  effective  in  this  case.  The  recovery  of 
those  costs  and  future  costs  deferred  in  the  AAO  wiii  be  decided  in 
Ameren  Missouri’s  next  rate  case. 

Conclusions  of  Law 

A.  Ameren  Missouri  has  paid  rebates  to  its  customer  who  have 
instaiied  or  expanded  soiar  power  equipment  pursuant  to  Section 
393.1030.3,  RSMo  (Supp.  2010),  which  requires  eiectric  utiiities  to: 
“make  avaiiabie  to  its  retaii  customers  a standard  rebate  offer  of  at  ieast 
two  doiiars  per  instaiied  watt  for  new  or  expanded  soiar  eiectric  systems 
sited  on  customers’  premises,  up  to  a maximum  of  twenty-five  kiiowatts 
per  system,  that  become  operationai  after  2009.” 

B.  Staff  argues  that  Ameren  Missouri’s  soiar  rebate  expenses  for 
the  2010  caiendar  year  shouid  be  used  to  estabiish  the  company’s  rates 
going  forward  because  Commission  Ruie  4 CSR  240-20.1 00(5)(A) 
requires  that  the  retaii  rate  impact  for  purposes  of  determining  whether 
the  1 percent  cap  has  been  exceeded  is  to  be  “caicuiated  on  an 
incrementai  basis  for  each  pianning  year  ...”.  However,  the  reguiations 
requirement  for  the  use  of  a pianning  year  to  caicuiate  retaii  rate  impact 
does  not  mean  that  the  Commission  must  aiso  use  a pianning  year  to 
determine  an  appropriate  amount  of  expense  to  inciude  in  rates  on  a 
going  forward  basis. 

Decision: 

Ameren  Missouri  shaii  inciude  $885,266  in  its  rates  for  ongoing 
soiar  rebate  expenses.  Ameren  Missouri  shaii  accumuiate  in  an  AAO 
the  amount  it  has  paid  for  soiar  rebates  from  the  beginning  of  the 
program  untii  new  rates  become  effective  in  this  case.  The  recovery  of 
those  costs  and  future  costs  deferred  in  the  AAO  wiii  be  decided  in 
Ameren  Missouri’s  next  rate  case. 

11.  Union  Issues: 

A.  Does  the  Commission  have  the  authority  to  order 
Ameren  Missouri  to  do  the  following: 

(1)  Institute  or  expand  its  training  programs  within  specified 
time  periods  as  a means  of  investing  in  its  employee  infrastructure? 

(2)  Hire  specific  additional  personnel  within  specified  time 
periods  as  a means  of  investing  in  its  employee  infrastructure? 
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(3)  Submit  to  a tracker  for  its  energy  deiivery  distribution 
system? 

(4)  Submit  to  a tracker  to  address  the  need  and  efforts  to 
repiace  the  aging  workforce? 

(5)  Expend  a substantiai  portion  of  the  rate  increase  from 
this  proceeding  on  investing  and  re-investing  in  its  reguiar 
empioyee  base  in  generai,  inciuding  hiring,  training  and  utiiizing  its 
internai  workforce  to  maintain  its  normai  and  sustained  workioad? 

(6)  Use  a portion  of  the  rate  increase  from  this  proceeding  to 
repiace  equipment,  wires  and  cabie  which  have  out  iived  their 
anticipated  iife? 

B.  if  the  Commission  does  have  the  authority,  shouid  it 
order  Ameren  Missouri  to  take  one  or  more  of  the  steps  iisted 
above? 

Findings  of  Fact: 
introduction: 

1.  The  various  unions  that  represent  some  of  Ameren  Missouri’s 
empioyees  appeared  at  the  hearing  to  support  the  company’s  request  for 
a rate  increase.  However,  they  asked  the  Commission  to  order  Ameren 
Missouri  to  spend  more  money  on  empioyee  training  and  to  take  specific 
steps  to  increase  its  internai  workforce  so  that  it  wiii  use  fewer  outside 
contractors  and  to  repiace  an  aging  workforce.  The  Unions  aiso  ask  the 
Commission  to  order  Ameren  Missouri  to  spend  more  money  to  repiace 
aging  infrastructure.  Ameren  Missouri  contends  it  is  currentiy  providing 
safe  and  adequate  service  and  argues  the  Commission  has  no  authority 
to  manage  the  day-to-day  affairs  of  the  company. 

Findings  of  Fact: 

2.  Michaei  Waiter  is  the  Business  Manager  of  Internationai 
Brotherhood  of  Eiectricai  Workers  Locai  1439,  AFL-CIO.^®®  He  testified 
that  he  is  concerned  about  Ameren  Missouri’s  abiiity  to  deai  with  an 
aging  infrastructure  and  an  aging  workforce. In  particular,  he  is 
concerned  that  Ameren  Missouri  has  not  spent  enough  on  training  new 
workers  and  as  a result  has  over-relied  on  outside  contractors  to  perform 
normal  and  sustained  work.^®^  In  particular,  Walter  is  concerned  that 
Ameren  Missouri’s  trained  work  force  is  aging  and  he  sees  a need  for 
increased  training  of  new  workers  capable  of  stepping  in  when  the 


Walter  Direct,  Ex.  650,  Page  3,  Lines  3-4. 
Walter  Direct,  Ex.  650,  Page  3,  Lines  25-26. 
Walter  Direct,  Ex.  650,  Pages  5-8. 
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current  workforce  retires.^®®  He  asks  the  Commission  to  require  Ameren 
Missouri  to  spend  a portion  of  its  rate  increase  to  improve  training  and 
increase  the  portion  of  the  workioad  performed  by  its  internai 
workforce.^®® 

3.  In  response  to  the  concerns  expressed  by  the  Unions, 
Commissioner  Davis  asked  Ameren  Missouri’s  witnesses  if  the  company 
couid  use  extra  money  for  training  of  its  work  force.  The  witness  repiied 
that  additionai  money  couid  be  used  to  institute  a heavy  underground 
apprentice  program.®®®  Heavy  underground  training  invoives  industriai 
type  routing  of  underground  eiectric  iines  in  the  downtown  area.®®^  The 
witness  testified  that  $1,250,000  wouid  be  needed  for  that  purpose  and 
expiained  that  that  amount  wouid  buy  needed  equipment  and  wouid  be 
sufficient  to  hire  nine  new  journeymen,  a supervisor,  and  a trainer.®®® 

4.  The  Commission  finds  that  the  evidence  presented  by  the  union 
witnesses  does  not  demonstrate  that  Ameren  Missouri  has  faiied  to 
suppiy  safe  and  adequate  service  to  the  pubiic.  Furthermore,  for 
reasons  fuiiy  expiained  in  its  Conciusions  of  Law,  the  Commission  does 
not  have  the  authority  to  dictate  the  manner  in  which  Ameren  Missouri 
conducts  its  business.  Therefore,  the  Commission  wiii  not  attempt  to 
dictate  to  the  company  regarding  its  use  of  outside  contractors. 

5.  However,  the  union  witnesses  and  Ameren  Missouri  agree  that 
there  is  a need  for  improved  training.  On  that  basis,  the  Commission 
finds  that  there  is  a need  for  additionai  training  to  meet  the  need  for 
skiiied  heavy  underground  workers. 

6.  Therefore,  the  Commission  wiii  add  $1.25  miiiion  to  Ameren 
Missouri’s  cost  of  service  to  fund  increased  training  staff. 

7.  The  Commission  wants  to  ensure  that  aii  parties  are  satisfied 
that  the  additionai  training  money  authorized  by  this  order  is  weii  spent. 
Therefore,  the  Commission  wiii  create  a Training  Advisory  Group  initiaiiy 
inciuding  Ameren  Missouri,  the  Unions,  Staff,  and  Pubiic  Counsei.  Other 
entities  may  aiso  participate  if  they  wish  to  do  so.  The  Training  Advisory 
Group  wiii  provide  input  to  Ameren  Missouri  on  the  design, 
impiementation,  and  evaiuation  of  the  company’s  additionai  training 
programs  authorized  under  this  and  previous  rate  case  orders.  If  the 
Training  Advisory  Group  is  unabie  to  reach  agreement  on  any  issue 
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related  to  the  training  programs,  any  member  may  petition  the 
Commission  for  further  direction. 

8.  The  Unions  aiso  ask  the  Commission  to  require  the  company  to 
compiie  information  about  its  aging  eiectric  distribution  system  and  its 
aging  workforce  and  to  submit  periodic  reports  to  the  Commission’s 
Staff.  The  Unions  did  not  present  any  detaiied  evidence  about  the 
information  that  wouid  be  contained  in  such  reports,  nor  did  they 
demonstrate  any  need  for  such  reports.  The  Commission’s  Staff  is  abie 
to  obtain  any  information  it  may  want  or  need  from  the  company  without 
the  need  and  expense  of  creating  any  additionai  reporting  requirements. 
Conclusions  of  Law: 

A.  The  Commission  has  the  authority  to  reguiate  Ameren  Missouri, 
inciuding  the  authority  to  ensure  that  the  utiiity  provides  safe  and 
adequate  service.  However,  the  Commission  does  not  have  authority  to 
manage  the  company.  In  the  words  of  the  Missouri  Court  of  Appeais, 

The  powers  of  reguiation  deiegated  to  the 
Commission  are  comprehensive  and  extend  to  every 
conceivabie  source  of  corporate  maifeasance.  Those 
powers  do  not,  however,  ciothe  the  Commission  with  the 
generai  power  of  management  incident  to  ownership. 

The  utiiity  retains  the  iawfui  right  to  manage  its  own 
affairs  and  conduct  its  business  as  it  may  choose,  as 
iong  as  it  performs  its  iegai  duty,  compiies  with  iawfui 
reguiation,  and  does  no  harm  to  pubiic  weifare.^®^ 

Therefore,  the  Commission  does  not  have  the  authority  to  dictate  to  the 
company  whether  it  must  use  internai  workforce  rather  than  outside 
contractors  to  perform  the  work  of  the  company,  nor  does  the 
Commission  have  the  authority  to  direct  the  company  to  spend  a portion 
of  the  rate  increase  to  repiace  specific  items  of  equipment. 

Decision: 

The  evidence  presented  by  the  union  does  not  demonstrate  that 
Ameren  Missouri  has  faiied  to  provide  safe  and  adequate  service  and  the 
Commission  wiii  not  dictate  to  the  company  whether  it  must  use  its 
internai  workforce  or  outside  contractors  to  perform  the  company’s  work. 
However,  the  Commission  wiii  add  $1,250,000  to  Ameren  Missouri’s  cost 
of  service  to  fund  increased  training  for  heavy  underground  work. 

12.  Property  Tax: 
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A.  What  amount  of  property  tax  expense  relating  to  the 
Sioux  Scrubbers  and  the  Taum  Sauk  additions  the  Company  seeks 
to  put  in  rate  base  in  this  case  should  the  Commission  include  in 
Ameren  Missouri’s  revenue  requirement  for  ratemaking  purposes? 
Findings  of  Fact: 

Introduction: 

1.  Ameren  Missouri  pays  property  taxes  on  property  it  owns  in 
Missouri,  liiinois,  and  lowa.^®"^  In  a stipulation  and  agreement  that  the 
Commission  approved  in  this  case,  the  parties  agreed  that  Ameren 
Missouri’s  revenue  requirement  in  this  case  would  include  at  least  $119 
million  for  payment  of  such  property  taxes,  based  on  the  amount  of 
property  taxes  the  company  paid  in  2010.^®®  That  stipulation  and 
agreement  however  excluded  from  the  settlement  additional  property 
taxes  related  to  the  Sioux  scrubber  and  Taum  Sauk  plant  additions. 
Ameren  Missouri  and  Staff  propose  to  allow  the  company  to  include  an 
additional  $10  million  in  its  revenue  requirement  for  those  additional 
property  taxes.  MIEC  proposes  to  disallow  $2.5  million  of  additional 
property  taxes  associated  with  the  Taum  Sauk  rebuild  and  $7.5  million 
associated  with  the  addition  of  the  Sioux  Scrubbers.^®®  That  is  the  basis 
for  this  issue. 

2.  The  Sioux  scrubber  and  the  Taum  Sauk  plant  additions  went  into 
service  in  2010.  That  means  they  became  subject  to  the  state  of 
Missouri’s  property  tax  assessment  in  2011.  Property  tax  on  property 
owned  on  January  1 must  be  paid  by  December  31  of  the  same  year.^ 
That  means  Ameren  Missouri  will  not  pay  the  additional  property  tax 
associated  with  the  Sioux  scrubber  and  the  Taum  Sauk  plant  additions 
until  December  31 , 201 1 , ten  months  after  the  close  of  the  true-up  period 
for  this  case. 

3.  At  this  point  Ameren  Missouri  cannot  know  the  exact  amount  of 
additional  taxes  it  will  owe  for  the  Sioux  scrubber  and  the  Taum  Sauk 
plant  additions  because  it  has  not  yet  received  tax  bills  from  the  various 
county  assessors.  It  will  not  receive  those  tax  bills  until  September, 
October,  and  November.^®® 
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4.  Before  the  Sioux  scrubber  and  the  Taum  Sauk  additions  were 
put  in  service  they  were  subject  to  property  tax  as  construction  work  in 
progress.  For  reguiatory  accounting  purposes,  property  taxes  on 
construction  work  in  progress  is  removed  from  the  company’s  expenses 
and  instead  treated  as  a capitai  item  that  the  company  recovers  through 
depreciation  over  the  iife  of  the  piant.^®®  Since  the  Sioux  scrubber  and 
the  Taum  Sauk  additions  were  stiii  treated  as  construction  work  in 
progress  for  purposes  of  the  2010  tax  assessments,  they  were  not 
inciuded  in  the  company’s  $119  miiiion  property  tax  biii  for  2010  for 
reguiatory  purposes.  Thus,  the  Sioux  scrubber  and  the  Taum  Sauk 
additions  wiii  be  entireiy  new  taxed  items  for  purposes  of  determining  the 
amount  of  Ameren  Missouri’s  property  tax  biii  that  can  be  recovered  as 
an  expense. 

5.  Generaiiy  accepted  accounting  principies  (GAAP)  require 
Ameren  Missouri  to  begin  accruing  its  201 1 tax  iiabiiities  on  its  books  at 
the  beginning  of  the  year.  Thus,  by  December  31,  2011,  the  company 
wiii  have  expensed  its  entire  201 1 tax  payments. 

6.  The  amount  Ameren  Missouri  expenses  for  taxes  under  the 
GAAP  requirements  is  based  on  piant  investment  on  January  1. 
Average  tax  rates  from  2010,  adjusted  for  estimated  changes  in  tax  rates 
for  2011,  are  appiied  to  the  piant  investment  amount  to  determine 
estimated  totai  taxes  for  2011.  Ameren  Missouri’s  Manager  of 
Reguiatory  Accounting,  Gary  Weiss,  testified  that  that  amount  is  usuaiiy 
fairiy  accurate. That  is  the  same  method  that  Staff  and  Ameren 
Missouri  used  to  caicuiate  201 1 taxes  for  this  case.^^^ 

7.  As  a generai  principie,  expenses  must  be  known  and 
measurabie  before  a utiiity  wiii  be  aiiowed  to  recover  those  expenses  in 
rates.  That  does  not  mean  an  expense  must  be  known  preciseiy  to  be 
inciuded  in  rates.  For  exampie,  on  this  very  issue,  the  parties  agreed 
that  Ameren  Missouri’s  tax  expenses  to  be  inciuded  in  going  forward 
rates  wouid  be  based  on  the  company’s  2010  tax  biii,  even  though  it  is 
apparent  that  those  taxes  may  change  in  future  years. 

8.  MIEC  questioned  Ameren  Missouri’s  witness,  Gary  Weiss,  about 
a document  from  his  work  papers  pertaining  to  the  Sioux  scrubber.  That 
document  contained  the  foiiowing  disciaimer:  “We  cannot  determine  with 
accuracy  the  anticipated  2011  property  taxes  pertaining  to  the  Sioux 
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scrubber  since  the  accounts  involved  are  state  assessed  property.”^^® 
MIEC  contends  that  this  disclaimer  is  an  admission  by  Ameren  Missouri 
that  the  201 1 property  taxes  in  question  are  not  known  and  measurable, 
and  thus  not  recoverable. 

9.  However,  Weiss  explained  that  the  document  that  includes  the 
disclaimer  was  created  in  early  2010.  Ameren  Missouri  property  tax 
department  added  the  disclaimer  at  a time  when  the  company  did  not  yet 
have  the  2010  assessment  and  tax  rates.  He  testified  that  the  company 
now  has  the  January  1 , 201 1 assessment  and  actual  taxes  paid  in  201 0. 
As  a result,  he  is  now  confident  in  the  company’s  estimate  of  2011 
taxes. The  Commission  finds  that  the  disclaimer  on  the  document  is 
not  dispositive  of  this  issue. 

10.  In  considering  what  expense  should  be  treated  as  known  and 
measureable,  it  is  important  to  keep  in  mind  the  underlying  purpose  of 
the  Commission’s  ratemaking  process.  The  Commission  is  not  setting 
rates  designed  to  allow  the  company  to  recover  past  expenses.  Rather, 
the  Commission  is  using  historical  cost  data  based  on  a test  year  to 
determine  a just  and  reasonable  going-forward  rate  that  will  afford  the 
company  a reasonable  opportunity  to  recover  its  costs  and  earn  a profit. 

11.  It  is  known  that  Ameren  Missouri  will  pay  additional  property  tax 
now  that  the  Sioux  scrubbers  and  the  Taum  Sauk  additions  are  in 
service  and  have  been  assessed  for  tax  purposes.  Ameren  Missouri  is 
already  accruing  those  taxes  on  its  books  and  has  reasonably 
determined  the  amount  accrued  based  on  the  known  value  of  the 
property  and  adjusted  2010  tax  rates.  For  purposes  of  determining  a 
reasonable  rate,  the  Commission  finds  that  the  additional  taxes  Ameren 
Missouri  will  pay  for  the  Sioux  scrubbers  and  the  Taum  Sauk  additions 
are  known  and  measurable.  The  additional  $10  million  in  property  tax 
expenses  associated  with  those  additions  shall  be  included  in  the 
company’s  revenue  requirement. 

Conclusions  of  Law: 

A.  Missouri  Retailers  Association  argues  that  Ameren  Missouri’s 
property  taxes  attributable  to  the  Taum  Sauk  additions  are  not  known 
and  measureable  because  the  local  taxing  authority  may  have  to 
decrease  its  tax  levy  based  on  the  increased  valuation  of  the  property 
under  Section  137.073.2,  RSMo  2000.  However,  that  statute  provides 
that  a levy  rollback  is  not  required  when  the  increased  valuation  results 
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from  “new  construction  and  improvements.”  Thus,  the  ievy  roiiback 
provision  wouid  not  appiy  to  the  Taum  Sauk  addition. 

Decision: 

The  additionai  $10  miiiion  in  property  tax  expenses  associated 
with  the  Sioux  scrubbers  and  the  Taum  Sauk  additions  shaii  be  inciuded 
in  the  company’s  revenue  requirement. 

B.  Shouid  the  Commission  order  Ameren  Missouri  to  return 
to  its  customers  any  reductions  that  the  Company  receives  in  its 
2010  property  taxes? 

Findings  of  Fact: 

12.  Ameren  Missouri  has  appeaied  a portion  of  its  2010  state 
property  taxes  to  the  State  Tax  Commission.  The  company  has  paid  the 
fuii  amount  of  those  taxes,  but  $28,883,742  of  that  payment  is  being  heid 
in  escrow  pending  the  resuits  of  the  appeai.^^®  If  Ameren  Missouri 
prevaiis  on  its  appeai,  its  2010  taxes,  as  weii  as  future  tax  biiis  couid  be 
reduced  by  an  unknown  amount.  No  hearing  date  has  yet  been  set  on 
the  tax  appeai. 

13.  Ameren  Missouri  has  agreed  to  track  any  possibie  tax  refunds. 
Staff  asks  the  Commission  to  order  Ameren  Missouri  in  this  case  to 
credit  any  tax  refund  it  uitimateiy  receives  to  its  ratepayers.  Ameren 
Missouri  contends  the  Commission  shouid  not  issue  such  an  order  in  this 
case  and  shouid  instead  simpiy  aiiow  the  company  to  track  the  refund 
and  wait  untii  a future  case  to  determine  how  any  refund  received  shouid 
be  bandied. 

Specific  Findings  of  Fact: 

14.  The  oniy  question  before  the  Commission  at  this  time  is  whether 
to  order  Ameren  Missouri  in  this  case  to  return  any  tax  refund  it  may 
receive  to  its  customers.  There  is  no  disagreement  about  Ameren 
Missouri’s  duty  to  track  that  refund.  If  Ameren  Missouri  does  receive  a 
tax  refund,  then  the  Commission  wouid  certainiy  expect  that  the 
company  wouid  return  that  refund  to  its  customers  who  are  uitimateiy 
paying  the  tax  biii.  It  is  hard  to  imagine  any  circumstance  in  which  such 
a refund  wouid  not  be  ordered.  However,  such  an  order  must  wait  untii  a 
future  rate  case  in  which  that  decision  wiii  be  presented  to  the 
Commission. 

15.  Any  such  order  the  Commission  couid  issue  in  this  case  wouid  be 
ineffective,  as  this  Commission  cannot  bind  a future  Commission.  At  this 
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time,  the  Commission  can  oniy  order  Ameren  Missouri  to  track  any 
possibie  refund.  A decision  about  how  any  such  tax  refund  is  to  be 
bandied  must  be  ieft  to  a future  rate  case. 

Conclusions  of  Law: 

There  are  no  additionai  conciusions  of  iaw  for  this  issue. 

Decision: 

Ameren  Missouri  shaii  track  any  state  tax  refund  it  receives 
because  of  its  appeai  of  its  2010  assessment.  The  Commission  wiii 
decide  in  a future  rate  case  how  any  such  refunds  are  to  be  bandied. 

13.  Rate  Design/Class  Cost  of  Service 

A.  Class  Cost  of  Service: 

(1)  Which  of  the  proposed  class  cost  of  service 
methodologies  - the  4 NCP-A&E  methodology,  the  Base 
Intermediate-Peak  methodology,  or  the  4P-P&A  methodology  - 
should  the  Commission  use  in  this  case  to  allocate  Ameren 
Missouri’s  investment  and  costs  among  the  Company’s  various 
rate  classes? 

(2)  What  methodology  should  the  Commission  use  in  this 
case  to  allocate  Ameren  Missouri’s  fixed  production  plant 
investment  and  operation  and  maintenance  costs? 

B.  Rate  Design: 

(1)  To  what  extent  should  the  Commission  rely  on  the 
results  of  a class  cost  of  service  study  in  apportioning  revenue 
responsibility  among  Ameren  Missouri’s  customer  classes  in  this 
case? 

(2)  What  amount  of  increase  or  decrease  in  the  revenue 
responsibilities  of  Ameren  Missouri’s  customer  classes  should  the 
Commission  order  in  this  case? 

Findings  of  Fact: 

Introduction: 

1.  After  the  Commission  determines  the  amount  of  rate  increase 
that  is  necessary,  it  must  decide  how  that  rate  increase  wiii  be  spread 
among  Ameren  Missouri’s  customer  ciasses.  The  basic  principie  guiding 
that  decision  is  that  the  customer  ciass  that  causes  a cost  shouid  pay 
that  cost. 

2.  During  the  course  of  the  hearing,  Pubiic  Counsei,  MIEC,  AARP, 
the  Consumers  Councii,  MEUA,  MEG,  and  the  Missouri  Retaiiers 
Association  fiied  a nonunanimous  stipuiation  and  agreement  that 
reached  an  agreement  on  how  the  rate  increase  shouid  be  aiiocated  to 
the  customer  ciasses.  Ameren  Missouri  and  Staff  did  not  sign  the 
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stipulation  and  agreement  but  do  not  oppose  the  compromise 
agreement.  The  Municipal  Group,  however,  does  oppose  that  stipulation 
and  agreement. 

3.  Because  of  that  opposition,  the  Commission  cannot  approve  the 
stipulation  and  agreement.  Nevertheless,  all  signatory  parties  testified 
that  they  continue  to  support  the  compromise  described  in  the  stipulation 
and  agreement.  That  stipulation  and  agreement  continues  to  represent 
the  position  of  the  signatory  parties  and  the  Commission  can  consider 
that  position  as  it  decides  this  issue. 

4.  Ameren  Missouri  has  seven  customer  classes. The 
Residential  class  is  comprised  of  residential  households.  The  Small 
General  Service  and  Large  General  Service  classes  are  comprised  of 
commercial  operations  of  various  sizes.  The  first  three  classes  receive 
electric  service  at  a low  secondary  voltage  level.  The  Small  Primary 
Service  and  the  Large  Primary  Service  are  larger  industrial  operations 
that  receive  their  electric  service  at  a high  voltage  level.  The  Large 
Transmission  Service  class  takes  service  at  a transmission  voltage  level. 
Noranda  Aluminum  is  the  only  member  of  the  Large  Transmission 
Service  class.  The  seventh  customer  class  is  the  Lighting  Service  class, 
which  includes  area  and  street  lighting. 

Specific  Findings  of  Fact: 

5.  To  evaluate  how  best  to  allocate  costs  among  these  customer 
classes,  four  parties  prepared  and  presented  class  cost  of  service 
studies.  The  studies  presented  by  Ameren  Missouri  and  MIEC  used 
versions  of  the  Average  and  Excess  Demand  Allocation  method  (A&E). 
Staff  used  a Base,  Intermediate,  Peak  (BIP)  method,  and  Public  Counsel 
used  a Peak  and  Average  Demand  Allocation  method. 

6.  The  following  chart  compares  the  results  of  each  of  the  class 

cost  of  service  studies,  indicating  the  percent  change  in  class  revenues 
required  to  equalize  class  rates  of  return,  as  well  as  the  dollar  amounts 
needed  to  bring  a class  to  its  indicated  cost  of  service.  A negative 
number  means  the  class  is  paying  more  than  its  indicated  share  of  costs. 
A positive  number  means  the  class  is  paying  less  than  its  indicated 
share.  All  dollar  figures  are  in  millions.  
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-5.69% 

($40.4) 

6.34% 

$11.3 

18.85% 

$26.3 

IVHEC^®^ 

9.7% 

$106.0 

-7.3% 

($20.5) 

-10.4% 

($74.3) 

-6.7% 

($12.2) 

-5.0% 

($6.9) 

24.9% 

$7.7 

For  example,  Staffs  study  indicated  the  Residentiai  ciass  is  currentiy 
paying  $144.6  miiiion  iess  than  Ameren  Missouri’s  cost  to  serve  that 
ciass.  In  contrast,  according  to  Staffs  study,  the  Large  Generai  Service 
ciass  is  currentiy  paying  $60.4  miiiion  more  than  Ameren  Missouri’s  cost 
to  serve  that  ciass.  Aithough  the  exact  numbers  vary  among  the  various 
studies,  aii  the  studies  agree  that  the  Residentiai  ciass  is  currentiy 
paying  substantiaiiy  iess  than  its  cost  of  service  and  that  the  other 
ciasses  are  currentiy  paying  more  than  their  cost  of  service. 

7.  The  studies  presented  by  Staff,  Ameren  Missouri  and  Ml  EC 
show  that  the  Large  Transmission  Ciass  is  currentiy  paying  rates  that  are 
near  its  current  cost  of  service.  Pubiic  Counsei’s  study  however  shows 
the  Large  Transmission  Ciass  as  paying  18.83  percent  iess  than  its  cost 
of  service.  However,  Pubiic  Counsei’s  study  uses  an  Average  and  Peak 
aiiocation  method  that  the  Commission  has  rejected  as  unreiiabie  in 
previous  cases. 

8.  Noranda  Aiuminum,  which  is  the  soie  member  of  the  Large 
Transmission  Ciass,  runs  its  aiuminum  smeiter  at  a constant  rate,  24 
hours  a day,  7 days  a week.  Therefore,  its  usage  of  eiectricity  does  not 
vary  significantiy  by  hour  or  by  season.  Thus,  whiie  it  uses  a iot  of 
eiectricity,  that  usage  does  not  cause  demand  on  the  system  to  hit  peaks 
for  which  the  utiiity  must  buiid  or  acquire  additionai  capacity.  Another 
customer  ciass,  for  exampie,  the  residentiai  ciass,  wiii  contribute  to  the 


Staff  Report  - Rate  Design  and  Class  Cost  of  Service,  Ex.  204,  Page  3,  Table  1 . 
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Kind  Direct,  Ex.  301 , Attachment  A. 

Brubaker  Direct,  Ex.  404,  Schedule  MEB-COS-5. 
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average  amount  of  electricity  used  on  the  system,  but  it  will  also 
contribute  a great  deal  to  the  peaks  on  system  usage,  as  residential 
usage  will  tend  to  vary  a great  deal  from  season  to  season,  day  to  day, 
and  hour  to  hour. 

9.  To  recognize  that  pattern  of  usage,  the  Average  and  Excess 
method  used  by  Ameren  Missouri  and  MIEC  in  their  studies  separately 
allocates  energy  cost  based  on  the  average  usage  of  the  system  by  the 
various  customer  classes.  It  then  allocates  the  excess  of  the  system 
peaks  to  the  various  customer  classes  by  a measure  of  that  class’ 
contribution  to  the  peak.  In  other  words,  the  average  and  excess  costs 
are  each  allocated  to  the  customer  classes  once. 

10.  The  Peak  and  Average  method,  in  contrast,  initially  allocates 
average  costs  to  each  class,  but  then,  instead  of  allocating  just  the 
excess  of  the  peak  usage  period  to  the  various  cost  causing  classes,  the 
method  reallocates  the  entire  peak  usage  to  the  classes  that  contribute 
to  the  peak.  Thus,  the  classes  that  contribute  a large  amount  to  the 
average  usage  of  the  system  but  add  little  to  the  peak,  have  their 
average  usage  allocated  to  them  a second  time.  Thus,  the  Peak  and 
Average  method  double  counts  the  average  system  usage,  and  for  that 
reason  is  unreliable. In  particular,  it  tends  to  overstate  the  class 
revenue  responsibility  of  the  Large  Transmission  Class  and  therefore 
Public  Counsel’s  finding  that  that  class  is  significantly  under  contributing 
is  especially  unreliable. 

11.  In  general,  it  is  important  that  each  customer  class  carry  its  own 
weight  by  paying  rates  sufficient  to  cover  the  cost  to  serve  that  class. 
That  is  a matter  of  simple  fairness  in  that  one  customer  class  should  not 
be  required  to  subsidize  another.  Requiring  each  customer  class  to 
cover  its  actual  cost  of  service  also  encourages  cost  effective  utilization 
of  electricity  by  customers  by  sending  correct  price  signals  to  those 
customers.^®®  However,  the  Commission  is  not  required  to  precisely  set 
rates  to  match  the  indicated  class  cost  of  service.  Instead,  the 
Commission  has  a great  deal  of  discretion  to  set  just  and  reasonable 
rates,  and  can  take  into  account  other  factors,  such  as  public 
acceptance,  rate  stability,  and  revenue  stability  in  setting  rates. 

12.  Ameren  Missouri  proposed  that  any  rate  increase  should  be 
allotted  equally  to  each  customer  class.  In  other  words,  each  class 
would  receive  the  system  average  percentage  increase.^®®  That  would 
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leave  the  existing  disparities  reveaied  in  the  ciass  cost  of  service  studies 
unchanged. 

13.  Staff  proposed  that  smaii  adjustments  be  made  to  shift  revenue 
responsibiiity  from  the  ciasses  that  are  paying  more  than  their  share  to 
those  that  are  paying  too  iittie.  Specificaiiy,  Staff  recommends  that  the 
Residentiai  and  Lighting  ciasses  receive  the  system  average  percentage 
increase  pius  one  percent.  The  Large  Generai  Service  / Smaii  Primary 
Service  ciasses  wouid  receive  no  increase  for  the  first  $30  miiiion  in 
increased  rates  and  the  system  average  thereafter.  Finaiiy,  Staff  wouid 
have  the  Commission  give  the  Smaii  Generai  Service  and  Large 
Transmission  Service  ciasses  the  system  average  increase. 

14.  MIEC  proposed  that  the  Residentiai  and  Lighting  ciasses  receive 
a revenue-neutrai  increase  with  the  other  ciasses  receiving  decreases  to 
bring  each  ciass  cioser  to  its  actuai  cost  of  service.^®® 

15.  Finaiiy,  Pubiic  Counsei  recommended  that  the  Commission 
make  no  adjustment  to  the  residentiai  ciass  but  proposed  revenue 
neutrai  shifts  sufficient  to  move  each  other  ciass’  revenues  haif-way 
toward  that  ciass’  cost  of  service.®®® 


16.  The  stipuiation  and  agreement  to  which  the  Municipai  Group 
objected  wouid  shift  revenue  responsibiiity  to  the  Residentiai  and 
Lighting  ciasses  in  the  foiiowing  manner: 


Rate  Class 

Current  Revenues 

Revenue 

Increase 

Percent 

Change 

Residential 

$1,099,447,000 

$21,989,000 

-l2.00% 

Small  Gen. 
Service 

$278,880,000 

($4,957,000) 

-1 .78% 

Large  Gen. 
Service  / Small 
Primary 

$710,244,000 

($12,624,000) 

-1 .78% 

Large  Primary 

$178,643,000 

($3,175,000) 

-1 .78% 

Large 

Transmission 

$139,472,000 

($2,479,000) 

-1 .78% 

MSD 

$64,000 

.... 

0.00% 

Lighting 

$31,171,000 

$1,247,000 

-l4.00% 

In  other  words,  the  Residential  class’  rates  would  increase  by  2 percent 
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on  a revenue-neutral  basis  and  the  Lighting  ciass’  rates  wouid  increase 
by  4 percent  on  a revenue-neutrai  basis.  Aii  other  ciasses  wouid  see 
their  rates  deciine  by  1 .78  percent  on  a revenue-neutrai  basis. 

17.  The  stipuiation  and  agreement,  now  the  joint  position  of  the 
signatory  parties,  further  provides  that  any  overaii  increase  granted  to 
Ameren  Missouri  as  a resuit  of  this  rate  case  wouid  be  impiemented  on 
an  equai  percent,  across-the-board  basis  and  added  to  the  described 
revenue-neutrai  adjustments  to  determine  each  ciass’  totai  increase 
reiative  to  current  rates. 

18.  The  stipuiation  and  agreement,  now  the  joint  position,  aiso 
provides  that  no  ciass  shouid  receive  an  overaii  rate  decrease  if  any 
other  ciass  is  receiving  an  overaii  rate  increase.  In  such  a circumstance, 
the  ciass  receiving  that  decrease  wouid  be  heid  at  its  current  rates  with 
the  avoided  decrease  spread  equaiiy  among  the  remaining  ciasses 
receiving  revenue-neutrai  decreases. 

19.  The  reaiiocation  of  revenue  responsibiiity  the  signatories  agreed 
to  in  the  stipuiation  and  agreement,  now  their  joint  position,  bears  some 
resembiance  to  the  resuits  of  aii  the  submitted  ciass  cost  of  service 
studies.  Most  notabiy,  aii  the  submitted  studies  indicate  that  the 
residentiai  ciass  is  paying  substantiaiiy  iess  than  its  actuai  revenue 
responsibiiity.  The  stipuiated  position  wouid  bring  that  revenue  ciass 
cioser  to  its  actuai  cost  of  service. 

20.  The  party  that  objected  to  the  stipuiation  and  agreement,  the 
Municipai  Group,  represents  the  members  of  the  Lighting  ciass,  which 
wouid  receive  a 4 percent  revenue-neutrai  increase  under  the  stipuiation 
and  agreement.  Understandabiy,  the  Municipai  Group  wouid  prefer  a 
system  average  across-the-board  increase  as  proposed  by  Ameren 
Missouri.  However,  there  are  circumstances  that  justify  a iarger  than 
average  increase  for  the  Lighting  ciass. 

21.  In  Ameren  Missouri’s  iast  rate  case,  ER-201 0-0036,  the 
Municipai  Group  compiained  that  neither  Ameren  Missouri,  nor  any  other 
party  had  performed  a ciass  cost  of  service  study  that  wouid  determine 
the  reasonabieness  of  the  rate  charged  to  the  Lighting  ciass.  For  many 
years,  Ameren  Missouri  and  the  other  parties  to  its  rate  cases  had 
ignored  the  Lighting  ciass  in  their  studies  because  of  its  insignificant  size 
compared  to  Ameren  Missouri’s  over-aii  customer  base.  As  a resuit,  the 
Commission  found  that  the  Lighting  ciass  had  been  given  rates  that  “may 
or  may  not  bear  any  resembiance  to  the  cost  to  serve  that  ciass. On 
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that  basis,  the  Commission  exempted  the  Lighting  ciass  from  the  rate 
increase  that  resuited  from  that  Report  and  Order  and  directed  Ameren 
Missouri  to  inciude  the  Lighting  ciass  in  its  next  ciass  cost  of  service 
study. 

22.  Ameren  Missouri  and  the  other  parties  inciuded  the  Lighting 
ciass  in  their  ciass  cost  of  service  studies  for  this  case  and  those  studies 
indicate  that  the  Lighting  ciass  is  not  currentiy  paying  its  fuii  cost  of 
service.  According  to  Staffs  study,  the  Lighting  ciass’  rates  wouid  have 
to  be  increased  21.02  percent  to  bring  in  sufficient  revenue  from  that 
ciass  to  cover  the  cost  to  serve  that  ciass.  Ameren  Missouri’s  study  sets 
the  necessary  increase  at  22.41  percent,  and  MIEC’s  study  was  even 
higher  at  24.9  percent.  Considering  the  resuits  of  those  studies,  the  4 
percent  revenue-neutrai  increase  aiiotted  to  the  Lighting  ciass  by  the 
stipuiation  and  agreement /joint  position  is  quite  reasonabie. 
Conclusions  of  Law: 

A.  Commission  Ruie  4 CSR  240-2.1 15(2)(D)  provides  that  a 
nonunanimous  stipuiation  and  agreement  to  which  an  objection  is  made 
is  to  be  treated  as  a joint  position  of  the  signatory  parties,  except  that  no 
party  is  bound  by  the  agreement. 

B.  The  approach  the  Commission  must  take  when  considering  a 
nonunanimous  stipuiation  and  agreement  to  which  an  objection  is  made 
is  further  described  in  a 1982  decision  of  the  Missouri  Court  of  Appeais. 
In  State  ex  ret.  Fischer  v.  Public  Service  Commission, the  Court  held 
that  when  considering  a nonunanimous  stipulation  and  agreement  the 
Commission  must  recognize  all  statutory  requirements,  including  the 
right  to  be  heard  and  to  introduce  evidence.  Furthermore,  the 
Commission’s  decision  must  be  in  writing  and  must  include  adequate 
findings  of  fact. 

Decision: 

The  Commission  accepts  the  joint  position  advocated  by  the 
parties  representing  the  vast  majority  of  Ameren  Missouri’s  customers 
and  accepted  by  Ameren  Missouri  and  Staff.  The  Commission’s 
acceptance  of  that  joint  position  will  result  in  a reasonable  adjustment  of 
rates  to  bring  all  parties  closer  to  their  actual  cost  of  service. 

(3)  What  is  the  appropriate  monthly  residential  customer 
charge  that  should  be  set  for  Ameren  Missouri  in  this  case? 
Findings  of  Fact: 


Annual  Revenues  for  Electric  Service,  File  Number  ER-201 0-0036,  Report  and  Order,  May 
28,  2010,  Page  99. 
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Introduction: 

23.  The  monthly  residential  customer  charge  is  the  portion  of  the 
customer’s  bill  that  is  independent  of  the  amount  of  electricity  used  in  the 
month.  It  is  the  amount  the  customer  must  pay  just  to  remain  a customer 
of  Ameren  Missouri.  In  general,  consumer  groups  prefer  a low  customer 
charge  reasoning  that  customers  want  to  be  able  to  lower  their  costs  if 
they  use  less  electricity.  The  utility,  including  Ameren  Missouri,  prefers  a 
higher  customer  charge  because  the  customer  charge  allows  the 
company  to  recover  its  fixed  costs  with  more  certainty  regardless  of  how 
much  electricity  the  customer  uses  in  a month.  Currently  Ameren 
Missouri’s  monthly  residential  customer  charge  is  set  at  $8.00. 

Specific  Findings  of  Fact: 

24.  The  various  class  cost  of  service  studies  examine  the  amount  of 
charges  that  should  appropriately  be  collected  from  customers  through 
the  fixed  monthly  customer  charge.  Ameren  Missouri  indicates  its  study 
would  support  a residential  customer  charge  of  approximately  $18. 
However,  Ameren  Missouri’s  witness  recommended  that  the  customer 
charge  be  increased  only  to  $1 0.^®^ 

25.  Staffs  witness  indicated  his  class  cost  of  service  study  would 
support  a monthly  customer  charge  of  $9.67,  but  he  recommended  the 
customer  charge  be  increased  to  only  $9.00  to  avoid  a large  impact  on 
residential  customers.®®® 

26.  The  nonunanimous  stipulation  and  agreement  on  class  cost  of 
service  issues  provides  that  the  residential  customer  charge  would 
remain  at  $8.00,  with  the  remaining  revenue  assigned  to  the  residential 
class  to  be  allocated  to  volumetric  charges. 

27.  Although  the  Municipal  Group  objected  to  the  stipulation  and 
agreement,  the  stipulation  and  agreement  still  represents  the  joint 
position  of  the  signatory  parties.  Despite  their  earlier  positions 
advocating  an  increase  in  the  customer  charge,  neither  Ameren  Missouri 
nor  Staff  raised  any  objection  to  the  stipulation  and  agreement. 
Furthermore,  although  the  Municipal  Group  objected  to  the  stipulation 
and  agreement  as  a whole,  it  expressed  no  opposition  to  the  agreement 
to  leave  the  residential  customer  charge  at  $8.00. 

Conclusions  of  Law: 

There  are  no  additional  conclusions  of  law  for  this  issue. 

Decision: 
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The  current  residential  customer  charge  of  $8.00  per  month  is 
reasonable  and  shall  be  continued. 

(4)  Should  AmerenMO  be  required  to  eliminate  declining 
block  rates  for  the  residential  winter  energy  charge?  If  so,  should 
the  declining  block  rates  be  eliminated  in  a revenue  neutral 
manner? 

Findings  of  Fact: 

Introduction: 

28.  Ameren  Missouri’s  current  residential  rate  design  includes  a 
declining  block  element  for  the  winter  billing  season  only.  That  means 
that  during  the  winter  the  rate  paid  for  electricity  goes  down  as  more 
electricity  is  used.  That  declining  block  design  benefits  customer  who 
use  a lot  of  electricity  in  the  winter,  chiefly  customers  who  use  electricity 
for  space  heating  in  their  home.  That  design  also  benefits  the  electric 
utility  in  that  it  makes  electricity  more  competitive  with  other  fuel  sources 
for  space  heating  and  allows  the  company  to  sell  more  electricity  during 
off-peak  times. 

Specific  Findings  of  Fact: 

29.  A stipulation  and  agreement  approved  in  Ameren  Missouri’s  last 
rate  case,  ER-201 0-0036,  required  Ameren  Missouri  to  conduct  a study 
addressing  the  elimination  of  declining  block  rates  for  residential  service 
in  a revenue  neutral  manner  and  to  file  the  results  of  that  study  in  this,  its 
next  rate  case.  Ameren  Missouri  conducted  that  study  and  reported  the 
results  in  the  direct  testimony  of  Wilbon  Cooper. 

30.  Ameren  Missouri  reports  that  the  elimination  of  the  declining 
block  rate  would  increase  the  electric  bill  for  customers  who  use 
electricity  for  space  heating  by  roughly  five  percent  above  the  overall 
average  rate  increase  that  would  otherwise  result  from  this  case.^®^  If 
the  declining  block  rate  design  were  eliminated  and  Ameren  Missouri 
were  allowed  to  increase  its  overall  rates  by  10.8  percent,  monthly  winter 
bills  would  decrease  by  $1 .78  per  month  at  700  kWh,  increase  by  $53.85 
per  month  at  4,000  kWh,  and  increase  by  $157.05  per  month  at  10,000 
kWh  from  current  rate  levels.  For  comparison,  if  the  same  overall  rate 
increase  were  allowed  and  the  declining  block  rate  were  retained,  the 
monthly  winter  bills  would  increase  $6.20  per  month  at  700  kWh,  $17.88 
per  month  at  4,000  kWh,  and  $38.88  per  month  at  10,000  kWh.^®® 
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31.  The  Missouri  Department  of  Naturai  Resources  asks  the 
Commission  to  eiiminate  the  deciining  biock  rates  to  encourage  energy 
efficiency  and  conservation,  arguing  that  deciining  biock  rates  do  not 
send  a signai  to  encourage  reduced  usage. 

32.  Customers  who  use  iess  than  approximateiy  1,400  kWh  per 
month  wouid  see  their  monthiy  biii  decrease  if  the  deciining  biock  rate 
was  eiiminated.  Those  who  use  more  than  1,400  kWh  per  month  wouid 
see  their  monthiy  biii  increase.^®®  An  average  residentiai  customer  uses 
approximateiy  1,000  to  1,100  kWh  per  month.®®®  As  a resuit,  the 
customers  who  wouid  see  increased  monthiy  biii  wouid  chiefiy  be  those 
who  use  eiectricity  for  space  heating. ®°° 

33.  There  is  no  evidence  in  the  record  to  indicate  how  a phase-in  of 
the  eiimination  of  deciining  biock  rates  couid  be  accompiished.®®^ 

Conclusions  of  Law: 

There  are  no  additionai  conciusions  of  iaw  for  this  issue. 

Decision: 

The  Commission  does  not  iike  deciining  biock  rates.  They  do 
not  send  a proper  price  signai  and  tend  to  encourage  the  excessive 
consumption  of  eiectricity.  In  addition,  deciining  biock  rates  may  force 
residentiai  customers  who  conserve  eiectricity  to  subsidize  their 
neighbors  who  use  excessive  amounts. 

In  the  last  case  a stipulation  and  agreement  required  Ameren 
Missouri  to  study  the  elimination  of  declining  block  rates.  Not 
surprisingly,  Ameren  Missouri’s  study  concluded  that  elimination  of  the 
declining  block  rate  would  cost  the  company  money  and  would  result  in 
increased  rates  for  the  customers  who  currently  benefit  from  the  rate. 
MDNR  is  the  only  party  that  responded  to  Ameren  Missouri’s  study,  but 
that  response  dealt  only  in  generalities  and  provided  very  little  detailed 
information  to  assist  the  Commission  in  actually  evaluating  the  merits  of 
the  elimination  of  the  winter  declining  block  rate. 

Unfortunately,  there  is  just  not  enough  evidence  in  this  record  to 
justify  a modification  of  the  current  rate  design.  The  only  thing  that  is 
clear  is  that  the  elimination  of  the  declining  block  rate  would  have  an 
unfortunate  impact  on  the  rates  of  those  customers  who  use  electricity 
for  space  heating.  If  any  party  wants  to  try  again  to  eliminate  the  winter 


Wolfe  Rebuttal,  Ex.  801,  Page  16,  Lines  16-21. 
Transcript,  Page  2385,  Lines  13-21. 

Transcript,  Page  2386,  Lines  5-6. 

Transcript,  Page  2393,  Lines  2-6. 

Transcript,  Page  2402,  Lines  13-18. 
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declining  block  rate  in  Ameren  Missouri’s  next  rate  case,  they  will  need 
to  provide  the  Commission  with  more  information  to  justify  that  change. 

THE  COMMISSION  ORDERS  THAT: 

1 . The  tariff  sheets  filed  by  Union  Electric  Company,  d/b/a 
Ameren  Missouri  on  September  3,  2010,  and  assigned  tariff  number 
YE-201 1-0116,  are  rejected. 

2.  Union  Electric  Company,  d/b/a  Ameren  Missouri  is 
authorized  to  file  a tariff  sufficient  to  recover  revenues  as  determined  by 
the  Commission  in  this  order.  Ameren  Missouri  shall  file  its  compliance 
tariff  no  later  than  July  1 8,  201 1 . 

3.  Governor  Nixon  has  signed  into  law  Missouri  Senate  Bill 
48,  which  changes  the  procedure  for  parties  appealing  orders  from  the 
Missouri  Public  Service  Commission.  The  new  law  took  effect  on  July  1 , 
2011. 

Please  refer  to  SB  48  to  become  familiar  with  the  new  appellate 
process.  An  unofficial  copy  of  the  truly  agreed  to  and  finally  passed  SB 
48  may  be  found  at: 

http://www. senate. mo. qov/1 1 info/BTS  Web/BillText.aspx?SessionType= 
R&BilllD=4065300 

Please  refer  to  the  Supreme  Court  Rules  for  further  guidance. 
The  Commission  is  preparing  its  version  of  Form  8,  which  is  required  by 
Supreme  Court  Rule  81 .08(a). 

4.  This  report  and  order  shall  become  effective  on  July  23, 

2011. 

Gunn,  Chm.,  and  Jarrett,  C.,  concur; 

Clayton,  C.,  concurs  with  separate  concurring  opinion  attached; 

Davis  and  Kenney,  CC.,  concur  with  separate  concurring  opinions  to 
follow. 

*NOTE:  See  pages  40,  549  and  663  for  other  orders  in  this  case. 

*NOTE:  At  the  time  of  pubiication,  no  opinion  of  Commissioner  R.  Kenney  has  been  fiied. 


CONCURRING  OPINION  OF  COMMISSIONER  ROBERT  M.  CLAYTON  III 

This  Commissioner  concurs  in  the  Commission’s  Report  and 
Order  granting  a rate  increase  to  Ameren  Missouri.  Rate  increases  are 
never  welcome  by  any  stakeholders  and  involve  difficult,  complex 
decisions  on  the  part  of  policy  makers.  This  utility  is  the  largest  electric 
provider  in  the  state  with  the  greatest  number  of  customers,  which 
means  that  many  fellow  citizens  will  feel  the  impact  of  an  increase  in 
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their  monthly  electric  bills.  That  impact  was  not  taken  lightly  by  this 
Commissioner  and  it  is  my  hope  through  this  statement  to  set  out  the 
reasons  why  I am  supporting  the  decision.  There  are  two  primary 
reasons  supporting  my  vote  in  favor  of  the  rate  increase  and  both  involve 
needed  capital  investments  in  the  utility’s  infrastructure. 

First,  the  bulk  of  the  increase  is  to  support  the  investments  made 
at  the  Sioux  Plant  in  which  wet  flue  gas  desulfurization  units,  or 
“scrubbers”,  were  installed,  thereby  improving  the  environmental 
performance  of  the  facility.  These  investments,  which  will  benefit  the 
entire  region,  remove  sulfur  dioxide  from  the  flue  gases,  as  well  as 
removing  oxidized  mercury,  sulfur  trioxide,  particulate,  hydrogen  chloride 
and  hydrogen  fluoride.  Investments,  totaling  approximately  $574  million 
and  involving  hundreds  of  high-paying  jobs,  have  been  added  to  rate 
base.  The  investments  will  continue  the  operation  of  a relatively  efficient 
and  low  cost  facility  while  reducing  its  environmental  impact.  These  are 
the  types  of  investments  which  should  be  supported  by  the  Commission 
as  necessary  and  prudent.  The  Commission  was  unanimous  in  including 
the  $31  million  dollars  of  contested  investments  in  rates.  This 
environmental  investment  makes  up  the  largest  portion  of  the  total  rate 
increase. 

Secondly,  this  Commissioner  believes  the  Commission  acted 
appropriately  in  disallowing  and  rejecting  the  additional  investments 
made  in  the  Taum  Sauk  pump-storage,  hydro  facility.  Roughly  $89 
million  has  been  completely  excluded  from  utility  rates.  This 
Commissioner  participated  in  the  prior  investigation  and  litigation  over 
the  utility’s  errors  and  omissions  associated  with  the  Taum  Sauk  disaster 
in  December  2006.  It  is  not  an  overstatement  to  recognize  the  miracle  of 
no  deaths  occurring  from  the  man-made  disaster  that  could  and  should 
have  been  avoided.  While  the  utility  has  taken  responsibility  by  paying 
millions  in  penalties  to  government  agencies  and  millions  in  damages  to 
injured  parties,  it  is  concerning  that  this  request  for  passing  on  these 
investments  to  rate  payers  is  brought  to  this  Commission.  The  facility  is 
an  impressive  engineering  marvel  and  its  performance  is  an  important 
part  of  the  utility’s  generation  fleet.  However,  we  should  all  be  mindful  of 
its  power  and  the  impact  should  the  facility’s  safety  equipment  fail,  as  in 
2006.  Rate  payers  should  not  be  burdened  with  this  investment  which 
came  about  entirely  and  solely  because  of  mistakes  made  by  the  utility. 

Lastly,  this  Commissioner  must  note  some  dissatisfaction  with 
other  aspects  of  the  order.  While  my  support  stems  from  the  two  issues 
mentioned  above,  the  Commission  could  have  done  better  in  addressing 
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other  issues.  For  example,  the  Commission  could  have  taken  the 
opportunity  to  reevaluate  the  utility’s  Fuel  Adjustment  Clause,  which 
inappropriately  shifts  too  much  of  a burden  of  risk  on  the  rate  payers  with 
an  inequitable  95%  to  5%  division  of  cost.  The  Commission  could  have 
taken  a stronger  stand  on  Demand  Side  Management  opportunities  to 
empower  customers  to  reduce  their  energy  costs.  The  Commission  could 
have  taken  a closer  look  at  various  costs  that  are  being  passed  along  to 
customers,  which  would  have  slightly  lowered  the  impact  of  the  rate 
increase.  However,  the  total  impact  of  these  items  is  outweighed  by  the 
exclusion  of  Taum  Sauk  and  support  of  environmental  improvements  at 
Sioux. 

For  the  foregoing  reasons,  this  Commissioner  concurs. 

CONCURRENCE  OF  COMMISSIONER  JEFF  DAVIS 

I respectfully  concur  with  my  colleagues  in  the  reasoning  and 
decision  in  the  above-referenced  case,  but  wish  to  differ  with  my 
colleagues  with  respect  to  the  Taum  Sauk  enhancements.  Further, 
although  the  testimony  of  the  Consumer  Council  of  Missouri  President, 
Joan  Bray,  really  does  not  reflect  on  any  of  the  issues  in  this  case,  there 
needs  to  be  some  mention  of  the  discrepancy  between  the  position  taken 
by  President  Bray  at  a local  public  hearing  in  St.  Louis  and  the  differing 
response  of  John  Coffman,  her  legal  counsel,  in  response  to  questions 
on  that  issue. 

The  Commission's  denial  of  all  Taum  Sauk  expenses  is  not  only 
plain  error,  it's  bad  public  policy  that  discourages  investment  in 
Missouri. 

The  videotapes  of  the  Commission  deliberations  on  this  issue 
will  show  that  there  were  a number  of  Commissioners  who  were  willing 
to  award  Ameren  UE  all  or  part  of  the  enhancements  made  at  the  Taum 
Sauk  Upper  Reservoir.  Ameren  UE  may  not  have  been  entitled  to  all  of 
the  $89,179,539  they  requested,  but  they  were  entitled  to  some  financial 
consideration  on  this  issue.  For  instance,  how  can  you  say  that  a 
$19,839  gallery  vehicle  used  to  check  equipment  is  not  an 
enhancement?  Are  we  to  assume  that  Ameren  would  have  never  bought 
a vehicle  to  drive  around  to  the  top  of  the  dam  or  underneath  it? 

The  truth  is  we  had  at  least  one  commissioner  who  made  up  his 
mind  not  to  give  Ameren  anything  on  this  issue  because  Ameren  had 
promised  to  hold  the  ratepayers  harmless  for  Taum  Sauk.  Ameren  did 
hold  the  ratepayers  harmless  for  Taum  Sauk  and  they  now  have  a new, 
improved  pump  storage  unit  with  greater  capacity  and  a longer  life 
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expectancy.  Recovery  of  prudent  incurred  costs  for  capital  investment 
should  never  be  an  all  or  nothing  proposition.  Ameren  should  at  least  be 
compensated  for  the  net  present  value  of  those  enhancements. 

Further,  the  decision  on  this  issue  is  one  of  the  reasons  why 
investors  question  Missouri's  climate  for  investment.  All  earnings  are  not 
created  equal.  This  was  an  $89  million  capital  investment  that  we  denied 
in  its  totality.  It  may  only  amount  to  approximately  $7  million  annually  that 
gradually  depreciates  down  to  zero,  but  over  30,  40  or  60  years,  that 
sum  amounts  to  hundreds  of  millions  of  dollars.  This  isn't  an  example  of 
greedy  Wall  Street  investment,  it's  a prime  example  of  why  utility 
investors  ask  the  question  "Do  you  get  it?"  and  some  Commissioners  get 
offended. 

The  bottom  line  is  the  Commission  chose  the  path  of  popularity 
with  the  masses  over  doing  what  was  right  and  the  company  should  not 
be  punished  for  adding  those  benefits.  I voted  for  the  order  because  in 
the  end  we  achieved  a result  that  was  within  the  nebula  of 
reasonableness  and,  had  I not  supported  the  order,  there  would  have 
been  an  even  more  unconscionable  result.  Once  again,  let  me  repeat: 
this  is  no  way  to  attract  investment  capital  to  Missouri.  Despite  the  very 
high  standard  of  review  imposed  by  Missouri  courts  on  PSG  cases,  I 
sincerely  hope  the  courts  take  a look  at  this  issue  and  send  it  back 
because  there  is  ample  reason  to  do  so. 

Consumers  Council  of  Missouri's  Misleading  Statements  Injure  the 
Public. 

No  discussion  of  this  case  would  be  complete  without  a 
discussion  concerning  the  Consumers  Council  of  Missouri. 

As  President  of  the  Consumers  Council,  former  Democratic 
Senator  Joan  Bray  has  never  been  shy  about  giving  pious  ethics  lectures 
to  this  Commissioner  and  the  Commission  in  general.  This  case  was  no 
exception  as  she  appeared  at  one  of  the  local  public  hearings  in  St. 
Louis  to  testify  that,  in  her  opinion,  Ameren  Missouri  should  not  be 
entitled  to  any  rate  increase.  Then,  when  John  Coffman,  the  attorney  for 
Consumers  Council,  appeared  in  front  of  this  Commission  to  give  his 
opening  statement  to  this  Commission,  he  recognized  that  even  if  the 
Commission  adopted  every  one  of  his  positions  in  this  case,  Ameren 
Missouri  was  entitled  to  approximately  $72  million. 

$72  million  is  a long  way  from  zero  and  it's  time  the  Consumers 
Council  of  Missouri  be  held  accountable  for  making  misleading 
statements  to  the  public.  To  add  to  the  hypocrisy,  a January  8,  2012 
story  in  the  St.  Louis  Post-Dispatch  indicates  the  Consumers  Council  of 
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Missouri  actuaiiy  heiped  craft  a baiiot  initiative  that  inciudes  a utiiity  rate 
increase  necessary  as  part  of  requiring  Ameren  Missouri  to  buy  more 
renewabie  energy.  Wiii  the  Consumers  Councii  of  Missouri  President 
Bray  show  up  at  the  next  Ameren  Missouri  hearing  and  urge  the 
Commission  to  reject  Ameren  Missouri's  rate  request  in  its  entirety?  This 
Commission  can  oniy  wait  and  wonder. 

A review  of  the  record  in  this  case  and  of  Consumer  Councii's 
subsequent  conduct  raises  a serious  question  as  to  whether  the  group  is 
reaiiy  making  a thoughtfui  effort  to  heip  shape  Missouri  energy  poiicy  or 
its  ieaders  have  their  own  ideoiogicai  agenda.  This  Commission  has  a 
hard  enough  time  heiping  peopie  understand  the  process  and  the  iaw 
without  this  type  of  demagoguery.  In  conclusion,  if  the  board  members  of 
the  Consumer  Council  of  Missouri  want  to  be  taken  seriously  by  this 
Commission  or  anyone  else  in  mainstream  Missouri,  their  actions  need 
to  match  their  words  and  vice  versa. 

*NOTE:  This  case  was  appealed  to  the  Missouri  Court  of  Appeals  (WD)  and  affirmed.  See 
369  SW  3d  807  (Mo.  App.  W.D.  2012) 


In  the  Matter  of  Union  Electric  Company,  d/b/a  Ameren  Missouri’s 
Tariff  to  Increase  Its  Annual  Revenues  for  Electric  Service 

File  No.  ER-201 1-0028 
Decided  July  27,  201 1 

Evidence,  practice  and  procedure  §24.  The  Commission  denied  applications  for 
rehearing  regarding  its  decision  in  a rate  case. 

ORDER  DENYING  APPLICATIONS  FOR  REHEARING,  DENYING 
RECONSIDERATION,  CLARIFYING  A PORTION  OF  THE 
COMMISSION’S  REPORT  AND  ORDER,  CORRECTING  THE  REPORT 
AND  ORDER  NUNC  PRO  TUNC 

On  July  13,  2011,  the  Commission  issued  a report  and  order 
regarding  Union  Electric  Company  d/b/a  Ameren  Missouri’s  tariffs  to 
increase  its  rates  for  electric  service.  That  report  and  order  became 
effective  on  July  23.  On  Friday,  July  22,  Ameren  Missouri,  the  Missouri 
Industrial  Energy  Consumers  (MIEC),  and  the  Office  of  the  Public 
Counsel  filed  timely  applications  for  rehearing.  Ameren  Missouri  also 
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asked  the  Commission  to  reconsider  a portion  of  its  report  and  order,  to 
ciarify  a portion  of  the  report  and  order,  and  to  correct  a typographicai 
error  and  a misstatement  of  fact  within  the  report  and  order. 

Section  386.500.1 , RSMo  (2000),  indicates  the  Commission 
shaii  grant  an  appiication  for  rehearing  if  “in  its  judgment  sufficient 
reason  therefor  be  made  to  appear.”  The  appiications  for  rehearing 
mereiy  restate  positions  the  Commission  has  previousiy  rejected  in  its 
report  and  order.  In  the  judgment  of  the  Commission,  Ameren  Missouri, 
MIEC,  and  Pubiic  Counsei  have  not  shown  sufficient  reason  to  rehear 
the  report  and  order.  The  Commission  wiii  deny  their  appiications  for 
rehearing. 

In  addition  to  its  appiication  for  rehearing,  Ameren  Missouri  asks 
the  Commission  to  reconsider  its  decision  addressing  the  company’s 
energy  efficiency  programs.  Ameren  Missouri  does  not  chaiienge  the 
iegaiity  of  the  Commission’s  decision,  but  again  asks  the  Commission  to 
approve  a biiiing  unit  adjustment  mechanism  to  encourage  the  company 
to  continue  its  existing  energy  efficiency  programs.  As  the  Commission 
expiained  in  its  report  and  order,  it  encourages  Ameren  Missouri  to 
continue  to  offer  its  energy  efficiency  programs.  However,  again  as 
expiained  in  its  report  and  order,  the  Commission  wiii  not  approve  the 
biiiing  unit  adjustment  mechanism  proposed  by  Ameren  Missouri.  The 
Commission  wiii  not  reconsider  this  aspect  of  its  report  and  order. 

Ameren  Missouri  aiso  asks  the  Commission  to  ciarify  a portion  of 
its  report  and  order  regarding  Renewabie  Energy  Standard  (RES) 
compiiance  costs.  As  the  Commission  indicated  in  its  report  and  order, 
that  issue  concerns  severai  kinds  of  RES  compiiance  costs  that  Ameren 
Missouri  wiii  incur  whiie  the  rates  estabiished  in  this  case  are  in  effect. 
However,  most  of  the  discussion  in  the  report  and  order  was  about  soiar 
rebate  costs,  which  was  the  oniy  type  of  RES  compiiance  cost  the 
company  actuaiiy  incurred  during  the  test  year  and  true-up  period.  The 
Commission  wiii  ciarify  its  report  and  order  to  make  it  ciear  that  the 
amount  the  Commission  aiiowed  in  the  company’s  revenue  requirement 
is  for  aii  RES  compiiance  costs,  not  just  soiar  rebate  costs.  Furthermore, 
the  Commission  ciarifies  that  the  Accounting  Authority  Order  authorized 
in  the  report  and  order  is  designed  to  capture  aii  RES  compiiance  costs, 
not  just  the  cost  of  soiar  rebates. 

Finaiiy,  Ameren  Missouri  asks  the  Commission  to  correct  two 
errors  within  the  report  and  order.  The  first  is  a typographicai  error  that 
on  page  71  of  the  report  and  order  refers  to  anaiyst’s  projections. 
Ameren  Missouri  indicates  the  singuiar  possessive  “anaiyst’s”  shouid  be 
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changed  to  the  plural  possessive  “analysts’”.  Second,  Ameren  Missouri 
points  out  that  on  page  54,  the  Commission  incorrectly  refers  to  Union 
Electric  Company  as  Ameren  Missouri’s  parent  company.  In  fact, 
Ameren  Missouri  is  a fictitious  name  under  which  Union  Electric 
Company  does  business. 

Ameren  Missouri  is  correct,  and  the  Commission  will  correct  both 
identified  errors  nunc  pro  tunc.  Neither  correction  changes  the  meaning 
or  effect  of  the  Commission’s  report  and  order. 

THE  COMMISSION  ORDERS  THAT: 

1.  Union  Electric  Company  d/b/a  Ameren  Missouri’s 

Application  for  Rehearing  is  denied. 

2.  Union  Electric  Company  d/b/a  Ameren  Missouri’s 

Request  of  Reconsideration  is  denied. 

3.  Union  Electric  Company  d/b/a  Ameren  Missouri’s  Motion 
for  Clarification  is  granted  as  explained  in  the  body  of  this  order. 

4.  Union  Electric  Company  d/b/a  Ameren  Missouri’s  Motion 
for  Correction  of  Report  and  Order  Nunc  Pro  Tunc  is  granted  as 
explained  in  the  body  of  this  order. 

5.  The  Office  of  the  Public  Counsel’s  Application  for 

Rehearing  is  denied. 

6.  Missouri  Industrial  Energy  Consumers’  Application  for 
Rehearing  is  denied. 

7.  This  order  shall  become  effective  immediately  upon 
issuance. 

Gunn,  Chm.,  Clayton,  Davis,  Jarrett, 
and  Kenney,  CC.,  concur. 

Woodruff,  Chief  Regulatory  Law  Judge 


NOTE:  See  pages  40,  549,  and  562  for  other  orders  in  this  case. 
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The  Staff  of  the  Missouri  Pubiic  Service  Commission,  Compiainant, 
V.  Laciede  Gas  Company,  Respondent. 

File  No.  GC-2011-0098 
Decided:  July  27,  2011 

Evidence,  Practice  and  Procedures  §22.  Utility’s  counter-claim  that  challenged  the  good- 
faith  basis  of  Staffs  position  did  not  potentially  affect  the  individual  interest  of  Staff’s  legal 
representative  to  justify  the  intervention  of  that  individual  as  a party  to  the  counter-claim. 

ORDER  REGARDiNG  SHEMWELL’S 
APPLiCATiON  TO  iNTERVENE 


The  Commission’s  Staff  fiied  its  second  amended  compiaint 
against  Laciede  Gas  Company  on  November  22,  2010.  Laciede 
answered  that  compiaint  on  December  10  and  at  the  same  time  asserted 
a counter-ciaim  against  Staff  aiieging  that  in  various  Laciede  ACA  cases, 
Staff  has  made  recommendations,  asserted  disaiiowances,  and  sought 
discovery  that  directiy  conflict  with  the  Commission’s  affiiiate  transaction 
ruies  and  the  company’s  Cost  Aiiocation  Manuai.  Laciede  asserts  that 
Staff  does  not  have  a good  faith,  non-frivoious  argument  for  its  positions 
and  therefore  is  in  vioiation  of  Commission  Ruie  4 CSR  240-2.080. 

Lera  Shemweii,  an  attorney  for  the  Commission’s  Staff,  signed 
Staffs  second  amended  compiaint,  as  did  two  other  attorneys  for  Staff, 
Annette  Siack,  and  Kevin  Thompson.  On  Juiy  8,  2011,  Shemweii 
withdrew  as  counsei  for  Staff  in  this  case.  On  Juiy  11,  she  fiied  an 
appiication  to  intervene  as  a party  arguing  that  Laciede’s  counter-ciaim 
aiieges  that  she,  as  one  of  the  attorneys  who  signed  the  compiiant,  acted 
unethicaiiy,  thereby  subjecting  her  to  possibie  discipiinary  action  before 
the  Missouri  Bar.  Shemweii  asks  to  be  permitted  to  intervene  to  protect 
her  individuai  professionai  interests. 

Commission  Ruie  4 CSR  240-2.075(1)  requires  that  appiications 
to  intervene  be  fiied  within  thirty  days  after  the  Commission  gives  notice 
of  the  case  uniess  a different  date  is  set  by  the  Commission.  That  thirty- 
day  intervention  window  has  iong  since  passed  and  the  evidentiary 
hearing  on  Staffs  compiaint  and  Laciede’s  counter-ciaim  is  set  to  begin 
on  August  10.  Shemweii  recognizes  that  her  appiication  to  intervene  is 
iate,  but  aiong  with  that  appiication,  she  fiied  a motion  requesting  ieave 
to  intervene  out  of  time. 

Laciede  responded  to  Shemweii’s  appiication  to  intervene  on 
Juiy  21 . Laciede  asks  the  Commission  to  deny  Shemweii’s  appiication  to 
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intervene  as  unnecessary,  explaining  that  its  counter-claim  does  not 
make  any  specific  allegations  against  Shemwell  that  would  reasonably 
put  her  at  risk  of  an  ethics  complaint  before  the  Missouri  Bar.  Laclede 
instead  states  that  its  counter-claim  seeks  to  establish  that  the 
Commission’s  Staff,  as  opposed  to  Staffs  Legal  Counsel,  does  not  have 
a good  faith  basis  for  the  positions  it  has  taken  in  various  complaint  and 
actual  cost  adjustment  (ACA)  cases  affecting  Laclede. 

Shemwell  replied  to  Laclede’s  response  on  July  25.  Shemwell 
repeats  her  assertion  that  she  has  a right  to  intervene  to  defend  her 
reputation  and  professional  standing.  She  also  suggests  that  any 
confusion  regarding  her  intervention  into  the  case  could  be  alleviated  if 
the  hearing  on  Laclede’s  counter-claim  is  bifurcated  from  the  hearing  on 
Staffs  complaint. 

Commission  rule  4 CSR  240-2.075(4),  the  rule  regarding 
intervention,  provides  that  the  Commission  may  grant  intervention  upon 
a finding  that  the  intervener  has  an  interest  that  is  different  than  that  of 
the  general  public,  and  that  may  be  adversely  affected  by  a final  order 
arising  from  the  case,  or  upon  a finding  that  granting  intervention  will 
serve  the  public  interest.  Furthermore,  the  rule  authorizes  the 
Commission  to  grant  late  applications  to  intervene  upon  a showing  of 
good  cause. 

The  Commission  finds  that  Shemwell’s  interest  in  this  case  is 
certainly  different  than  that  of  the  general  public.  The  question  of 
whether  her  interest  may  be  adversely  affected  by  a final  order  arising 
from  this  case  is  less  clear.  Laclede  claims  that  Shemwell  is  “virtually 
unexposed  to  any  allegation  of  professional  misconduct”  that  would 
possibly  subject  her  to  an  ethics  complaint  because  of  this  case.  The 
Commission  agrees  that  the  risk  to  Shemwell’s  professional  standing  is 
very  slight.  Laclede’s  counter-claim  does  not  make  any  specific 
allegations  against  Shemwell  and  she  did  not  sign  most  of  the 
documents  to  which  Laclede  raised  specific  concerns.  Furthermore,  no 
one  has  indicated  any  intention  to  pursue  an  ethics  complaint  against  her 
no  matter  how  Staff’s  complaint  and  Laclede’s  counter-claim  are 
decided.  As  a result,  the  Commission  concludes  that  Shemwell’s 
individual  interest  will  not  be  adversely  affected  by  any  ruling  in  this  case. 
Therefore,  in  accordance  with  Commission  Rule  4 CSR  240-2.075(4), 
the  Commission  will  deny  her  application  to  intervene. 

THE  COMMISSION  ORDERS  THAT: 

1 . Lera  Shemwell’s  Application  to  Intervene  is  denied. 

2.  This  order  shall  become  effective  immediately  upon 
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issuance. 


Davis,  Jarrett,  and  Kenney  CC.,  concur. 

Gunn,  Chm.,  dissents  with  separate  dissenting  opinion  to  foiiow. 
Ciayton,  C.,  dissents. 

Woodruff,  Chief  Reguiatory  Law  Judge 
'NOTE:  See  page  126  for  another  order  in  this  case. 


DISSENTING  OPINION  OF  CHAIRMAN  KEVIN  D.  GUNN 

Words  matter.  That  simpie  and  straightforward  phrase  is  at  the 
heart  of  the  Commission  decision,  from  which  I respectfuiiy  dissent. 

This  case  has  not  been  an  easy  one  for  the  Commission.  It  has 
touched  on  some  basic  phiiosophicai  differences  among 
Commissioners.  When  this  happens,  it  is  imperative  that  the  parties 
invoived  piead  their  case  in  a manner  commensurate  with  their 
obiigations  as  attorneys  and  good  faith  participants  in  the  reguiatory 
process. 

Unfortunateiy,  Laciede  Gas  Company’s  (Laciede’s)  conduct  in 
this  case  faiis  short  of  this  ideai.  They  have  fiied  incendiary  pieadings, 
ignored  Commission  orders  and  personaiiy  attacked  the  integrity  of  both 
staff  and  Commissioners.  This  uncivii  conduct  wouid  be  inappropriate  in 
a court  of  iaw  and  is  certainiy  not  appropriate  for  matters  before  the 
Pubiic  Service  Commission.  In  one  pleading,  Laclede  unfairly  attacked 
a staff  attorney,  Lera  Shemwell.  In  the  motion  before  us,  she  simply 
asked  that  she  be  allowed  to  defend  herself.  I believe  the  majority’s 
decision  not  to  allow  Ms.  Shemwell  to  intervene  was  based  on  a belief 
that  the  attacks  on  Ms.  Shemwell  were  not  consequential  to  the  case, 
were  not  to  be  believed  by  the  Commission  and  created  a procedural 
and  precedential  issue  as  to  how  staff  interacts  in  a case.  All  of  these 
are  fair  points,  but  they  miss  the  fundamental  truth  of  this  motion:  words 
matter.  To  not  allow  Ms.  Shemwell  to  defend  herself  and  to  allow 
Laclede’s  personal  attacks  to  go  unchallenged,  we  are  allowing  this 
conduct  to  continue,  if  not  tacitly  condoning  it  now  and  in  the  future. 
As  a fair  tribunal,  we  should  demand  more  that  civility  from  those 
that  practice  before  us  and  we  should  demand  it  each  and  every  time. 
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Secondarily,  Ms.  Shemwell  rightfully  recognized  the  potential 
ethical  issues  that  arise  out  of  the  pleadings.  While  I believe  that  Ms. 
Shemwell  in  no  way  acted  unethically,  and  despite  Laclede’s  denials, 
the  allegations  made  in  the  petition  do  impact  the  perception  that  the 
Public  Service  Commission  staff  somehow  did  not  uphold  the  highest 
ethical  standards.  Ms.  Shemwell  should  have  been  given  a fair 
opportunity  to  defend  herself  and  to  clear  up  any  doubt  about  her 
conduct. 

Therefore,  I would  have  allowed  Ms.  Shemwell  to  intervene  in 
the  case  for  the  limited  purpose  of  protecting  her  interests  and 
respectfully  dissent  from  the  Commission’s  decision  in  this  matter. 
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ACCOUNTING 


I.  IN  GENERAL 

§1.  Generally 

§2.  Obligation  of  the  utility 

§3.  Jurisdiction  and  powers  of  the  Federal  Commissions 

§4.  Jurisdiction  and  powers  of  the  State  Commission 
§5.  Reports,  records  and  statements 

§6.  Vouchers  and  receipts 

II.  DUTY  TO  KEEP  PROPER  ACCOUNTS 

§7.  Duty  to  keep  proper  accounts  generally 

§8.  Uniform  accounts  and  rules 

§9.  Methods  of  accounting  generally 

III.  PARTICULAR  ITEMS 

§10.  Additions,  retirements  and  replacements 

§11.  Abandoned  property 

§12.  Capital  account 

§13.  Contributions  by  utility 

§14.  Customers  account 

§15.  Deficits 

§16.  Deposits  by  patrons 

§17.  Depreciation  reserve  account 

§18.  Financing  costs 

§19.  Fixed  assets 

§20.  Franchise  cost 

§21.  Incomplete  construction 

§22.  Interest 

§23.  Labor  cost 

§23.1.  Employee  compensation 

§24.  Liabilities 

§25.  Maintenance,  repairs  and  depreciation 
§26.  Notes 

§27.  Plant  adjustment  account 

§28.  Premiums  on  bonds 

§29.  Property  not  used 

§30.  Purchase  price  or  original  cost 

§31 . Acquisition  of  property  expenses 

§32.  Rentals 

§33.  Retirement  account 

§34.  Retirement  of  securities 
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§35.  Sinking  fund 

§36.  Securities 

§37.  Supervision  and  engineering 

§38.  Taxes 

§38.1 . Book/tax  timing  differences 

§39.  Welfare  and  pensions 

§39.1 . OPEBS,  Postretirement  benefits  other  than  pensions 

§40.  Working  capital  and  current  assets 

§41.  Expenses  generally 

§42.  Accounting  Authority  Orders 

§43.  Financial  Accounting  Standards  Board  requirements 


ACCOUNTING 

III.  PARTICULAR  ITEMS 
§38.  Taxes 

Under  Section  21 1 (b)  of  the  Tax  Reform  Act  of  1 986,  all  credits  for  tax  years  open 
under  the  statute  of  limitations  at  the  time  a final  determination  is  rendered  by  a 
state  utility  regulatory  commission  inconsistent  with  normalization  requirements  are 
recaptured.  - Kansas  City  Power  & Light  Company  and  KCP&L  Greater  Missouri 
Operations  Company-20  MPSC  3d  153. 

The  Commission  intended  to  avoid  a normalization  error.  Thus,  the  Commission 
clarified  its  Report  and  Order  to  say  that  if  the  advanced  coal  tax  credits  are 
allocated  to  GMO,  it  will  lower  the  cost  of  service  for  GMO  and  also  lower  rates.  - 
Kansas  City  Power  & Light  Company  and  KCP&L  Greater  Missouri  Operations 
Company-20  MPSC  3d  197. 


CERTIFICATES 

I.  IN  GENERAL 

§1.  Generally 

§2.  Unauthorized  operations  and  construction 

§3.  Obligation  of  the  utility 

II.  JURISDICTION  AND  POWERS 

§4.  Jurisdiction  and  powers  generally 

§5.  Jurisdiction  and  powers  of  Federal  Commissions 

§6.  Jurisdiction  and  powers  of  the  State  Commission 
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§7.  Jurisdiction  and  powers  of  locai  authorities 
§8.  Jurisdiction  and  powers  over  interstate  operations 

§9.  Jurisdiction  and  powers  over  operations  in  municipalities 

§10.  Jurisdiction  and  powers  over  the  organizations  existing 
prior  to  the  Public  Service  Commission  iaw 

III.  WHEN  A CERTIFICATE  IS  REQUIRED 

§1 1 . When  a certificate  is  required  generaliy 

§12.  Certificate  from  federai  commissions 

§13.  Extension  and  changes 

§14.  Incidental  services  or  operations 

§15.  Municipal  limits 

§16.  Use  of  streets  or  pubiic  piaces 

§17.  Resumption  after  service  discontinuance 

§18.  Substitution  or  replacement  of  facilities 

§19.  Effect  of  general  laws,  franchises  and  iicenses 

§20.  Certificate  as  a matter  of  right 

IV.  GRANT  OR  REFUSAL  OF  CERTIFICATE  OR  PERMIT  - 
FACTORS 

§21 . Grant  or  refusal  of  certificate  generaliy 

§21.1.  Public  interest 

§21 .2.  Technical  qualifications  of  appiicant 

§21 .3.  Financiai  abiiity  of  appiicant 

§21 .4.  Economic  feasibility  of  proposed  service 

§22.  Restrictions  and  conditions 

§23.  Who  may  possess 

§24.  Validity  of  certificate 

§25.  Ability  and  prospects  of  success 

§26.  Public  safety 

§27.  Charters  and  franchises 

§28.  Contracts 

§29.  Unauthorized  operation  or  construction 

§30.  Municipal  or  county  action 

§31.  Rate  proposals 

§32.  Competition  or  injury  to  competitor 

§33.  Immediate  need  for  the  service 

§34.  Pubiic  convenience  and  necessity  or  pubiic  benefit 

§35.  Existing  service  and  facilities 

V.  PREFERENCE  BETWEEN  RIVAL  APPLICANTS  - FACTORS 
§36.  Preference  between  rival  applicants  generally 
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§37.  Ability  and  responsibility 

§38.  Existing  or  past  service 

§39.  Priority  of  applications 

§40.  Priority  in  occupying  territory 

§41 . Rate  proposals 

VI.  CERTIFICATE  OR  PERMIT  FOR  PARTICULAR  UTILITIES 

§42.  Electric  and  power 

§43.  Gas 

§44.  Heating 

§45.  Water 

§46.  Telecommunications 

§46.1 . Certificate  of  local  exchange  service  authority 
§46.2.  Certificate  of  interexchange  service  authority 
§46.3.  Certificate  of  basic  iocai  exchange  service  authority 
§47.  Sewers 

VII.  OPERATION  UNDER  TERMS  OF  THE  CERTIFICATE 

§48.  Operations  under  terms  of  the  certificate  generaily 

§49.  Beginning  operation 

§50.  Duration  of  certificate  right 

§51 . Modification  and  amendment  of  certificate  generaily 


VIII.  TRANSFER,  MORTGAGE  OR  LEASE 

§52.  Transfer,  mortgage  or  lease  generally 

§53.  Consolidation  or  merger 

§54.  Dissoiution 

§55.  Transferabiiity  of  rights 

§55.1 . Change  of  supplier 

§55.2.  Territorial  agreement 

§56.  Partial  transfer 

§57.  Transfer  of  abandoned  or  forfeited  rights 
§58.  Mortgage  of  certificate  rights 
§59.  Sale  of  certificate  rights 

IX.  REVOCATION,  CANCELLATION  AND  FORFEITURE 

§60.  Revocation,  canceilation  and  forfeiture  generaiiy 
§61 . Acts  or  omissions  justifying  revocation  or  forfeiture 
§62.  Necessity  of  action  by  the  Commission 
§63.  Penalties 
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CERTIFICATES 

VI.  CERTIFICATE  OR  PERMIT  FOR  PARTICULAR  UTILITIES 
§45.  Water 

The  Commission  grants  public  utility’s  application  to  sell  works  and  system  to  city, 
conditioned  on  notice  of  that  transfer,  for  cancelation  of  public  utility’s  certificate  and 
tariff.  - U.S.  Water  Company-20  MPSC  3d  27. 

The  Commission  grants  public  utility’s  application  to  sell  works  and  system  to  city, 
conditioned  on  notice  of  that  transfer,  for  cancelation  of  public  utility’s  certificate  and 
tariff.  - Aqua  Missouri,  lnc.-20  MPSC  3d  569. 


DEPRECIATION 

I.  IN  GENERAL 

§1.  Generally 

§2.  Right  to  allowance  for  depreciation 

§3.  Reports,  records  and  statements 

§4.  Obligation  of  the  utility 

II.  JURISDICTION  AND  POWERS 

§5.  Jurisdiction  and  powers  generally 

§6.  Jurisdiction  and  powers  of  the  State  Commission 

§7.  Jurisdiction  and  powers  of  the  Federal  Commission 

§8.  Jurisdiction  and  powers  of  local  authorities 

III.  BASIS  FOR  CALCULATION 

§9.  Generally 

§10.  Cost  or  value 

§1 1 . Property  subject  to  depreciation 

§1 2.  Methods  of  calculation 

§13.  Depreciation  rates  to  be  allowed 

§1 4.  Rates  or  charges  for  service 

IV.  FACTORS  AFFECTING  ANNUAL  ALLOWANCE 

§15.  Factors  affecting  annual  allowance  generally 

§1 6.  Life  of  enterprise 

§17.  Life  of  property 

§18.  Past  depreciation 
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§19.  Charges  to  maintenance  and  other  accounts 

§20.  Particular  methods  and  theories 

§21.  Experience 

§22.  Life  of  property  and  salvage 

§23.  Sinking  fund  and  straight  line 

§24.  Combination  of  methods 

V.  RESERVES 

§25.  Necessity 

§26.  Separation  between  plant  units 

§27.  Amount 

§28.  Ownership  of  fund 

§29.  Investment  and  use 

§30.  Earnings  on  reserve 

VI.  DEPRECIATION  OF  PARTICULAR  UTILITIES 

§31.  Electric  and  power 

§32.  Gas 

§33.  Heating 

§34.  Telecommunications 

§35.  Water 


DEPRECIATION 

No  headnotes  in  this  volume  involved  the  question  of  depreciation. 


DISCRIMINATION 


I.  IN  GENERAL 

§1.  Generally 

§2.  Obligation  of  the  utility 

§3.  Recovery  of  damages  for  discrimination 

§4.  Recovery  of  discriminatory  undercharge 

§5.  Reports,  records  and  statements 

II.  JURISDICTION  AND  POWERS 

§6.  Jurisdiction  and  powers  of  the  State  Commission 
§7.  Jurisdiction  and  powers  of  the  Federal  Commissions 
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§8.  Jurisdiction  and  powers  of  the  local  authorities 

III.  RATES 

§9.  Competitor’s  right  to  equal  treatment 

§10.  Free  service 

§11.  Inequality  of  rates 

§12.  Methods  of  eliminating  discrimination 

§13.  Optional  rates 

§14.  Rebates 

§15.  Service  charge,  meter  rental  or  minimum  charge 

§16.  Special  rates 

§17.  Rates  between  localities 

§18.  Concessions 

IV.  RATES  BETWEEN  CLASSES 

§19.  Bases  for  classification  and  differences 

§20.  Right  of  the  utility  to  classify 

§21 . Reasonableness  of  classification 

V.  RATES  AND  CHARGES  OF  PARTICULAR  UTILITIES 

§22.  Electric  and  power 

§23.  Gas 

§24.  Heating 

§25.  Telecommunications 

§26.  Sewer 

§27.  Water 

VI.  SERVICE  IN  GENERAL 

§28.  Service  generally 

§29.  Abandonment  and  discontinuance 

§30.  Discrimination  against  competitor 

§31.  Equipment,  meters  and  instruments 

§32.  Extensions 

§33.  Preference  during  shortage  of  supply 

§34.  Preferences  to  particular  classes  or  persons 

VII.  SERVICE  BY  PARTICULAR  UTILITIES 

§35.  Electric  and  power 

§36.  Gas 

§37.  Heating 

§38.  Sewer 
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§39.  Telecommunications 
§40.  Water 


DISCRIMINATION 

No  headnotes  in  this  voiume  invoived  the  question  of  discrimination. 


ELECTRIC 


I.  IN  GENERAL 

§1.  Generally 

§2.  Obligation  of  the  utility 

§3.  Certificate  of  convenience  and  necessity 

§4.  Transfer,  lease  and  sale 

§4.1 . Change  of  suppliers 

§5.  Charters  and  franchise 

§6.  Territorial  agreements 

II.  JURISDICTION  AND  POWERS 

§7.  Jurisdiction  and  powers  generally 

§8.  Jurisdiction  and  powers  of  Federal  Commissions 

§9.  Jurisdiction  and  powers  of  the  State  Commission 

§10.  Jurisdiction  and  powers  of  the  local  authorities 

§11.  Territorial  agreements 

§12.  Unregulated  service  agreements 

III.  OPERATIONS 

§13.  Operations  generally 

§14.  Rules  and  regulations 

§15.  Cooperatives 

§16.  Public  corporations 

§17.  Abandonment  and  discontinuance 

§18.  Depreciation 

§19.  Discrimination 

§20.  Rates 

§21.  Refunds 

§22.  Revenue 

§23.  Return 

§24.  Services  generally 
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§25.  Competition 

§26.  Valuation 

§27.  Accounting 

§28.  Apportionment 

§29.  Rate  of  return 

§30.  Construction 

§31.  Equipment 

§32.  Safety 

§33.  Maintenance 

§34.  Additions  and  betterments 

§35.  Extensions 

§36.  Local  service 

§37.  Liability  for  damage 

§38.  Financing  practices 

§39.  Costs  and  expenses 

§40.  Reports,  records  and  statements 

§41.  Billing  practices 

§42.  Planning  and  management 

§43.  Accounting  Authority  orders 

§44.  Safety 

§45.  Decommissioning  costs 

IV.  RELATIONS  BETWEEN  CONNECTING  COMPANIES 

§46.  Relations  between  connecting  companies  generally 

§47.  Physical  connection 

§48.  Contracts 

§48.1  Qualifying  facilities 

§49.  Records  and  statements 


ELECTRIC 

I.  IN  GENERAL 

§3.  Certificate  of  convenience  and  necessity 

The  Commission  approves  an  appiication  to  construct  a faciiity  for  producing 
eiectricity  powered  by  iandfiii  gas.  - KC&PL  Greater  Missouri  Operations  Company- 
20  MPSC  3d  142. 

In  granting  the  utiiity  a certificate  of  convenience  and  necessity,  the  Commission 
approved  the  overail  project  to  instali  smali  solar  production  facilities  within  a defined 
area.  Additional  approval  was  not  required  after  the  utility  determined  the  exact 
placement  of  those  facilities.  - Kansas  City  Power  & Light  Company-20  MPSC  3d 
565. 
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§ 4.1 . Change  of  suppliers 

In  determining  whether  a change  of  suppiier  wiii  granted,  the  Commission  questions 
whether  such  change  is  for  a reason  other  than  a rate  differential  and  in  the  public 
interest,  which  may  be  determined  by  answering  ten  questions:  (1)  whether  the 
needs  of  the  customer  can  be  adequately  met  by  the  current  supplier;  (2)health  or 
safety  issue  with  regard  to  the  amount  or  quality  of  power;  (3)  alternative  the 
customer  has  considered;  (4)  whether  there  has  been  damage  to  the  customers 
equipment  as  a result  of  a problem  with  the  current  supplier;  (5)  the  effect  that  the 
loss  of  the  customer  would  have  the  on  the  present  supplier;  (6)  whether  a change 
of  supplierwould  result  in  duplicative  services  or  facilities;  (7)  the  overall  burden  on 
the  customer  caused  by  inadequate  service  (8)  efforts  made  by  the  present  supplier 
to  solve  or  mitigate  the  problems;  (9)  the  impact  the  Commission’s  decision  may 
have  on  economic  development;  and,  (1 0)  the  effect  the  granting  of  authority  might 
have  on  any  territorial  agreements  or  on  the  negotiation  thereof.  - Union  Eletric 
Company-20  MPSC  3d  99. 

The  Commission  may  order  a change  of  suppliers  for  property  served  by  a 
cooperative  or  a municipally  owned  or  operated  electric  power  system  on  the  basis 
that  the  change  is  in  the  public  interest  for  a reason  other  than  a rate  differential. 
The  cost  the  cooperative  must  incur  to  repair  and  replace  the  infrastructure  for  the 
properties  in  question  outweighs  the  revenue  the  sales  from  the  infrastructure  would 
generate,  and  the  public  utility  and  property  owners  agreeing  to  the  change,  are  all 
factors  supporting  that  the  change  would  be  in  the  public  interest.  - Osage  Valley 
Electric  Cooperative-20  MPSC  3d  146. 

II.  JURISDICTION  AND  POWERS 

§9.  Jurisdiction  and  powers  of  the  State  Commission 

Commissioner  Terry  M.  Jarrett  dissented  from  the  Commission’s  decision  to  transmit 
administrative  rules  to  the  Secretary  of  State  regarding  Section  393.1075,  RSMo, 
the  Missouri  Energy  Efficiency  Investment  Act.  Commissioner  Jarrett  states  that 
some  of  the  proposed  rules  are  unlawful  because  they  exceed  the  Commission’s 
statutory  authority.  The  enabling  legislation  did  not  authorize  the  Commission  to 
establish  energy  and  demand  savings  goals  or  impose  penalties  for  failure  to  meet 
those  goals.  - Missouri  Energy  Efficiency  Investment  Act-20  MPSC  3d  24. 

III.  OPERATIONS 


§14.  Rules  and  regulations 

The  Commission  purported  to  withdraw  two  rule  provisions  that  had  previously  been 
rejected  by  the  Joint  Committee  on  Administrative  Rules  (JCAR).  - Electric  Utility 
Renewable  Energy  Standard  Requirements-20  MPSC  3d  122. 

§20.  Rates 

The  Commission  approved  a non-unanimous  Global  Agreement  resolving  a tariff 
issue  concerning  Empire  District  Electric  Company’s  jurisdictional  gross  annual 
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electric  revenues  by  $1 8,650,000.  Empire  had  previously  attempted  to  set  rates  that 
would  increase  its  annual  gross  revenues  by  approximately  $36.5  million.  The 
Commission  found  that  Empire  had  met  its  burden  of  proof  by  a preponderance  of 
the  evidence  that  the  rates  set  forth  in  the  Global  Agreement  were  just  and 
reasonable.  - The  Empire  District  Electric  Company-20  MPSC  3d  553. 

§22.  Revenue 

The  throughput  disincentive  discourages  investment  by  utilities  in  energy  efficiency 
measures.  - Union  Electric  Company,  d/b/a  Ameren  Missouri-20  MPSC  3d  573. 

§29.  Rate  of  return 

The  Commission  must  use  its  judgment  to  establish  a rate  of  return  on  equity 
attractive  enough  to  investors  to  allow  the  utility  to  fairly  compete  for  the  investor’s 
dollar  in  the  capital  market.  - Union  Electric  Company,  d/b/a  Ameren  Missouri-20 
MPSC  3d  573. 

The  principles  and  methods  involved  in  valuing  physical  assets  are  different  than  the 
principles  and  methods  involved  in  estimating  a utility’s  cost  of  equity.  Therefore, 
valuation  analyses  cannot  be  used  to  support  the  reasonableness  of  a return  on 
equity  recommendation.  - Union  Electric  Company,  d/b/a  Ameren  Missouri-20 
MPSC  3d  573. 

§30.  Construction 

The  Commission  approves  an  application  to  construct  a facility  for  producing 
electricity  powered  by  landfill  gas.  - KCP&L  Greater  Missouri  Operations  Company- 
20  MPSC  3d  142. 

§33.  Maintenance 

The  Commission  continued  a tracking  mechanism  for  costs  related  to  vegetation 
management  to  encourage  the  utility  to  continue  to  improve  reliability.  - Union 
Electric  Company,  d/b/a  Ameren  Missouri-20  MPSC  3d  573. 

§37.  Liability  for  damage 

Ameren  Missouri  was  not  allowed  to  include  any  amount  of  the  cost  to  rebuild  the 
upper  reservoir  of  the  Taum  Sauk  plant  in  its  rate  base.  - Union  Electric  Company, 
d/b/a  Ameren  Missouri-20  MPSC  3d  573. 

§39.  Costs  and  expenses 

Off-system  contracts  for  the  sale  of  electricity  were  not  long-term  full  and  partial 
requirements  sales  within  the  meaning  of  the  utility’s  tariff  and  could  not  be  excluded 
from  the  utilities  off-system  sales  for  purposes  of  calculating  the  balances  in  its  fuel 
adjustment  clause.  - Union  Electric  Company,  d/b/a  Ameren  Missouri-20  MPSC  3d 
353. 
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§42.  Planning  and  management 

Commissioner  Davis  advocated  the  Commission’s  IRP  rule  require  the  Commission 
acknowledge  the  reasonableness  of  an  electric  utility’s  resource  plan  as  part  of  the 
IRP  process.  - Chapter  22  Electric  Utility  Resource  Planning  Rules-20  MPSC  3d  37. 

§43.  Accounting  Authority  orders 

The  Commission’s  rule  allows  Ameren  Missouri  to  use  an  AAO  to  defer  recovery  of 
its  costs  as  an  alternative  to  recovering  those  costs  through  a Renewable  Energy 
Standard  Rate  Adjustment  Mechanism  (RESRAM).  - Union  Electric  Company,  d/b/a 
Ameren  Mlssourl-20  MPSC  3d  573. 


EVIDENCE.  PRACTICE  AND  PROCEDURE 

I.  IN  GENERAL 

§1.  Generally 

§2.  Jurisdiction  and  powers 

§3.  Judicial  notice;  matters  outside  the  record 

§4.  Presumption  and  burden  of  proof 

§5.  Admissibility 

§6.  Weight,  effect  and  sufficiency 

§7.  Competency 

§8.  Stipulation 

II.  PARTICULAR  KINDS  OF  EVIDENCE 

§9.  Particular  kinds  of  evidence  generally 

§10.  Admissions 

§1 1 . Best  and  secondary  evidence 

§12.  Depositions 

§13.  Documentary  evidence 

§14.  Evidence  by  Commission  witnesses 

§1 5.  Opinions  and  conclusions;  evidence  by  experts 

§16.  Petitions,  questionnaires  and  resolutions 

§17.  Photographs 

§19.  Records  and  books  of  utilities 

§20.  Reports  by  utilities 

§21 . Views 

III.  PRACTICE  AND  PROCEDURE 

§22.  Parties 

§23.  Notice  and  hearing 

§24.  Procedures,  evidence  and  proof 

§25.  Pleadings  and  exhibits 


17 


§26.  Burden  of  proof 

§27.  Finality  and  conclusiveness 

§28.  Arbitration 

§29.  Discovery 

§30.  Settlement  procedures 

§31.  Mediator 

§32.  Confidential  evidence 

§33.  Defaults 


EVIDENCE.  PRACTICE  AND  PROCEDURE 

I.  IN  GENERAL 

§4.  Presumption  and  burden  of  proof 

Utility  expenditures  are  presumed  to  be  prudently  incurred  until  some  party  presents 
sufficient  evidence  to  establish  a serious  doubt  as  to  prudence.  Thereafter  the 
burden  shifts  to  the  utility  to  prove  that  its  expenditures  were  prudent.  - Union 
Electric  Company,  d/b/a  Ameren  Missouri-20  MPSC  3d  573. 

§5.  Admissibility 

The  Commission  denied  a motion  by  the  utility  to  strike  Staff  evidence  presented  for 
the  first  time  in  surrebuttal  testimony  to  justify  a disallowance.  The  Commission 
found  that  the  utility  was  not  prejudiced  by  presenting  the  evidence  in  surrebuttal 
rather  than  in  earlier  testimony  because  the  utility  had  three  months  before  the 
hearing  to  prepare  for  cross-examination  and  did  not  request  to  supplement  its  own 
testimony  to  address  that  issue.  - Atmos  Energy  Corporation-20  MPSC  3d  347. 

§8.  Stipulation 

The  Commission  has  the  legal  authority  to  accept  a stipulation  to  resolve  a case. 
The  Commission  need  not  make  findings  of  fact  or  conclusions  of  law  in  an  order 
accepting  or  approving  a stipulation.  - Union  Electric  Company,  d/b/a  Ameren  UE- 
20  MPSC  3d  12. 

By  Commission  rule,  non-unanimous  stipulations  and  agreements  to  which  no  party 
objects  within  seven  days  may  be  treated  as  if  they  were  unanimous.  - Union 
Electric  Company,  d/b/a  Ameren  Missouri-20  MPSC  3d  560. 

II.  PARTICULAR  KINDS  OF  EVIDENCE 

§9.  Particular  kinds  of  evidence  generally 

Private  letter  rulings  are  entitled  to  evidentiary  weight,  are  relied  upon  by  courts  as 
an  instructive  tool,  and  are  helpful  in  ascertaining  doctrines  applied  by  the  Internal 
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Revenue  Service.  - Kansas  City  Power  & Light  Company  and  KCP&L  Greater 
Missouri  Operations  Company-20  MPSC  3d  153. 

III.  PRACTICE  AND  PROCEDURE 

§22.  Parties 

The  appiications  to  intervene  of  the  Naturai  Resource  Defense  Council  and  the 
Missouri  Coalition  for  the  Environment,  d/b/a  Renew  Missouri  were  found  to  comply 
with  the  applicable  regulation  and  were  granted.  - Union  Electric  Company,  d/b/a 
Ameren  Missouri-20  MPSC  3d  40. 

Utility’s  counter-claim  that  challenged  the  good-faith  basis  of  Staff’s  position  did  not 
potentially  affect  the  individual  interest  of  Staff’s  legal  representative  to  justify  the 
intervention  of  that  individual  as  a party  to  the  counter-claim.  - Laclede  Gas 
Company-20  MPSC  3d  675. 

§23.  Notice  and  hearing 

Even  in  a contested  case,  if  no  party  requests  a hearing,  the  Commission  may  rule 
on  the  application  without  convening  a hearing.  - RDG  Development,  LLC-20  MPSC 
3d  33. 

§24.  Procedures,  evidence  and  proof 

When  disposing  of  a matter  on  the  pleadings  the  facts  alleged  in  the  challenged 
pleading  are  accepted  as  true.  If  those  assumed  facts  are  insufficient  as  a matter  of 
law  a judgment  on  the  pleadings  is  appropriate.  - Laclede  Gas  Company,  Laclede 
Energy  Resources,  and  The  Laclede  Group-20  MPSC  3d  93. 

The  Commission  granted  Laclede’s  motion  to  dismiss  count  I of  Staff’s  complaint 
where  that  count  merely  alleged  the  Commission’s  jurisdiction  over  Laclede  while 
not  asserting  a claim  that  Laclede  had  violated  any  provision  of  law  or  tariff.  - 
Laclede  Gas  Company-20  MPSC  3d  126. 

The  Commission  granted  summary  determination  in  favor  of  Staffs  complaint 
against  Laclede  for  violating  a stipulation  and  agreement  by  which  Laclede  agreed 
not  to  object  to  the  production  of  documents  on  the  basis  that  such  documents  were 
in  the  possession  of  its  corporate  parent  rather  than  itself.  - Laclede  Gas  Company- 
20  MPSC  3d  129. 

Because  no  party  adequately  supported  KCP&L’s  number  for  fuel  expense  as  filed 
in  its  true-up  testimony,  the  Commission  found  that  KCP&L’s  true-up  testimony  on 
the  dollar  amount  was  less  reliable  than  the  dollar  amount  presented  by  Staff.  - 
Kansas  City  Power  & Light  Company-20  MPSC  3d  339. 


The  Commission  denied  applications  for  rehearing  regarding  its  decision  in  a rate 
case.  - Union  Electric  Company,  d/b/a  Ameren  Missouri-20  MPSC  3d  673. 
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§26.  Burden  of  proof 

The  complainant  bears  the  burden  of  proof  to  show  the  utility  has  engaged  in  unjust 
or  unreasonable  actions.  - Laclede  Gas  Company-20  MPSC  3d  29. 

The  Commission  presumes  a utility’s  costs  were  prudently  incurred.  Utilities  seeking 
a rate  increase  are  not  required  to  demonstrate  in  their  cases-in-chief  that  all 
expenditures  are  prudent.  Any  party  can  challenge  the  presumption  of  prudence  by 
creating  a serious  doubt  as  to  the  prudence  of  an  expenditure.  Once  a serious 
doubt  is  raised,  the  burden  shifts  to  the  utility  to  dispel  those  doubts  and  prove 
prudence.  - Kansas  City  Power  & Light  Company-20  MPSC  3d  200. 

The  Commission  presumes  that  a utility’s  costs  were  prudently  incurred.  Any  party 
can  rebut  that  presumption  by  creating  a “serious  doubt”  as  to  the  prudence  of  an 
expenditure.  The  serious  doubt  is  created  upon  identifying  an  imprudent  action 
based  on  industry  standards  and  the  circumstances  at  the  time  the  decision  was 
made,  and  proof  of  increased  costs  due  to  that  decision.  Once  a serious  doubt  has 
been  raised,  the  burden  shifts  back  to  the  utility  to  dispel  those  doubts  and  prove  the 
expenditure  was  prudent.  - KCP&L  Greater  Missouri  Operations  Company-20 
MPSC  3d  378. 

§27.  Finality  and  conclusiveness 

The  Office  of  Public  Counsel  filed  a motion  for  rehearing  alleging  that  the  filing  by 
another  party  of  a motion  for  extension  of  time  regarding  a previous  stipulation  and 
agreement  created  a new  live  issue  to  which  Public  Counsel  was  entitled  to 
respond.  In  denying  the  request  for  rehearing,  the  Commission  stated  that  Public 
Counsel  waived  any  right  to  a hearing  when  it  did  not  timely  oppose  the  stipulation 
and  agreement  and  did  not  request  a stay  of  the  Commission’s  report  and  order. 
The  Commission  noted  that  it  opened  a separate  case  solely  for  the  purpose  of 
allowing  Public  Counsel  to  address  that  issue.  - Lake  Region  Water  & Sewer 
Company-20  MPSC  3d  1 . 

Law  of  the  case  bars  the  Commission  from  re-trying  a matter  on  which  Court  of 
Appeals  reversed  Commission’s  decision.  - KCP&L  Greater  Missouri  Operations 
Company-20  MPSC  3d  85. 

§28.  Arbitration 

In  arbitration  of  telecommunications  interconnection  agreement,  post-decision 
practice  is  subject  to  federal  statutes  and  the  Missouri  regulations  made  pursuant  to 
federal  regulations,  to  the  exclusion  of  State  statutes  and  regulations  made  under 
State  statutes.  - Southwestern  Bell  Telephone  Company  d/b/a  AT&T  Missouri- 
20  MPSC  3d  118. 

§29.  Discovery 

The  Commission  granted  a motion  by  its  staff  to  compel  a utility  to  provide 
documents  regarding  transactions  between  the  utility  and  its  marketing  affiliate 
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because  the  information  was  reievant  or  may  iead  to  the  discovery  of  admissible 
evidence.  - Atmos  Energy  Corporation-20  MPSC  3d  52. 

§32.  Confidential  evidence 

The  Commission  may  appoint  a special  master  to  review  attorney-client  privilege 
claims  for  objections  to  discovery  requests.  - Kansas  City  Power  & Light  Company 
and  KCP&L  Greater  Missouri  Operations  Company-20  MPSC  3d  1 1 1 . - Kansas  City 
Power  & Light  Company  and  KCP&L  Greater  Missouri  Operations  Company- 
20  MPSC  3d  fit. 


EXPENSE 

I.  IN  GENERAL 

§1.  Generally 

§2.  Obligation  of  the  utility 

§3.  Financing  practices 

§4.  Apportionment 

§5.  Valuation 

§6.  Accounting 

II.  JURISDICTION  AND  POWERS 

§7.  Jurisdiction  and  powers  of  the  State  Commission 

§8.  Jurisdiction  and  powers  of  the  Federal  Commissions 

§9.  Jurisdiction  and  powers  of  local  authorities 

III.  EXPENSES  OF  PARTICULAR  UTILITIES 

§10.  Electric  and  power 

§11.  Gas 

§12.  Heating 

§13.  Telecommunications 

§14.  Water 

§15.  Sewer 

IV.  ASCERTAINMENT  OF  EXPENSES 

§1 6.  Ascertainment  of  expenses  generally 

§17.  Extraordinary  and  unusual  expenses 

§18.  Comparisons  in  absence  of  evidence 

§19.  Future  expenses 

§20.  Methods  of  estimating 

§21 . Intercorporate  costs  or  dealings 
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V.  REASONABLENESS  OF  EXPENSE 

§22.  Reasonableness  generally 

§23.  Comparisons  to  test  reasonableness 

§24.  Test  year  and  true  up 

VI.  PARTICULAR  KIND  OF  EXPENSE 

§25.  Particular  kinds  of  expenses  generally 

§26.  Accidents  and  damages 

§27.  Additions  and  betterments 

§28.  Advertising,  promotion  and  publicity 

§29.  Appraisal  expense 

§30.  Auditing  and  bookkeeping 

§31.  Burglary  loss 

§32.  Casualty  losses  and  expenses 

§33.  Capital  amortization 

§34.  Collection  fees 

§35.  Construction 

§36.  Consolidation  expense 

§37.  Depreciation 

§38.  Deficits  under  rate  schedules 

§39.  Donations 

§40.  Dues 

§41.  Employee’s  pension  and  welfare 

§42.  Expenses  relating  to  property  not  owned 

§43.  Expenses  and  losses  of  subsidiaries  or  other  departments 

§44.  Expenses  of  non-utility  business 

§45.  Expenses  relating  to  unused  property 

§46.  Expenses  of  rate  proceedings 

§47.  Extensions 

§48.  Financing  costs  and  interest 

§49.  Franchise  and  license  expense 

§50.  Insurance  and  surety  premiums 

§51.  Legal  expense 

§52.  Loss  from  unprofitable  business 

§53.  Losses  in  distribution 

§54.  Maintenance  and  depreciation;  repairs  and  replacements 

§55.  Management,  administration  and  financing  fees 

§56.  Materials  and  supplies 

§57.  Purchases  under  contract 

§58.  Office  expense 

§59.  Officers’  expenses 

§60.  Political  and  lobbying  expenditures 

§61.  Payments  to  affiliated  interests 
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§62.  Rentals 

§63.  Research 

§64.  Salaries  and  wages 

§65.  Savings  in  operation 

§66.  Securities  redemption  or  amortization 

§67.  Taxes 

§68.  Uncollectible  accounts 

§69.  Administrative  expense 

§70.  Engineering  and  superintendence  expense 

§71.  Interest  expense 

§72.  Preliminary  and  organization  expense 

§73.  Expenses  incurred  in  acquisition  of  property 

§74.  Demand  charges 

§75.  Expenses  incidental  to  refunds  for  overcharges 

§76.  Matching  revenue/expense/rate  base 

§77.  Adjustments  to  test  year  levels 

§78.  Isolated  adjustments 


EXPENSE 


V.  REASONABLENESS  OF  EXPENSE 

§22.  Reasonableness  generally 

A party  must  provide  evidence  that  the  utility’s  actions  caused  higher  costs  than  if 
prudent  decisions  had  been  made.  This  includes  evidence  as  to  the  amount  that  the 
expenditures  would  have  been  had  the  utility  acted  in  a prudent  manner.  - Kansas 
City  Power  & Light  Company-20  MPSC  3d  200. 


GAS 


I.  IN  GENERAL 

§1.  Generally 

§2.  Obligation  of  the  utility 

§3.  Certificate  of  convenience  and  necessity 

§4.  Abandonment  or  discontinuance 

§5.  Liability  for  damages 

§6.  Transfer,  lease  and  sale 
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II.  JURISDICTION  AND  POWERS 

§7.  Jurisdiction  and  powers  of  the  State  Commission 

§8.  Jurisdiction  and  powers  of  the  Federal  Commissions 

§9.  Jurisdiction  and  powers  of  locai  authorities 

III.  CONSTRUCTION  AND  EQUIPMENT 

§10.  Construction  and  equipment  generally 
§1 1 . Leakage,  shrinkage  and  waste 
§12.  Location 

§13.  Additions  and  betterments 
§14.  Extensions 

§15.  Maintenance 

§1 6.  Safety 

IV.  OPERATION 

§17.  Operation  generally 

§1 7.1 . Purchased  Gas  Adjustment  (PGA) 

§17.2.  Purchased  Gas-incentive  mechanism 

§18.  Rates 

§19.  Revenue 

§20.  Return 

§21 . Service 

§22.  Weatherization 

§23.  Valuation 

§24.  Accounting 

§25.  Apportionment 

§26.  Restriction  of  service 

§27.  Depreciation 

§28.  Discrimination 

§29.  Costs  and  expenses 

§30.  Reports,  records  and  statements 

§31.  Interstate  operation 

§32.  Financing  practices 

§33.  Billing  practices 

§34.  Accounting  Authority  orders 

§35.  Safety 

V.  JOINT  OPERATIONS 

§36.  Joint  operations  generally 

§37.  Division  of  revenue 

§38.  Division  of  expenses 

§39.  Contracts 
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§40.  Transportation 

§41.  Pipelines 

VI.  PARTICULAR  KIND  OF  EXPENSES 

§42.  Particular  kinds  of  expenses  generally 

§43.  Accidents  and  damages 

§44.  Additions  and  betterments 

§45.  Advertising,  promotion  and  publicity 

§46.  Appraisal  expense 

§47.  Auditing  and  bookkeeping 

§48.  Burglary  loss 

§49.  Casualty  losses  and  expenses 

§50.  Capital  amortization 

§51.  Collection  fees 

§52.  Construction 

§53.  Consolidation  expense 

§54.  Depreciation 

§55.  Deficits  under  rate  schedules 

§56.  Donations 

§57.  Dues 

§58.  Employee’s  pension  and  welfare 

§59.  Expenses  relating  to  property  not  owned 

§60.  Expenses  and  losses  of  subsidiaries  or  other  departments 

§61 . Expenses  of  non-utility  business 

§62.  Expenses  relating  to  unused  property 

§63.  Expenses  of  rate  proceedings 

§64.  Extensions 

§65.  Financing  costs  and  interest 

§66.  Franchise  and  license  expense 

§67.  Insurance  and  surety  premiums 

§68.  Legal  expense 

§69.  Loss  from  unprofitable  business 

§70.  Losses  in  distribution 

§71.  Maintenance  and  depreciation;  repairs  and  replacements 

§72.  Management,  administration  and  financing  fees 

§73.  Materials  and  supplies 

§74.  Purchases  under  contract 

§75.  Office  expense 

§76.  Officers’  expenses 

§77.  Political  and  lobbying  expenditures 

§78.  Payments  to  affiliated  interests 

§79.  Rentals 

§80.  Research 

§81 . Salaries  and  wages 


25 


§82.  Savings  in  operation 

§83.  Securities  redemption  or  amortization 

§84.  Taxes 

§85.  Uncoliectibie  accounts 

§86.  Administrative  expense 

§87.  Engineering  and  superintendence  expense 

§88.  Interest  expense 

§89.  Preiiminary  and  organization  expense 

§90.  Expenses  incurred  in  acquisition  of  property 

§91.  Demand  charges 

§92.  Expenses  incidentai  to  refunds  for  overcharges 


GAS 


I.  IN  GENERAL 

§3.  Certificate  of  convenience  and  necessity 

The  Commission  may  impose  such  conditions  on  a certificate  of  convenience  and 
necessity  as  it  deems  reasonabie  and  necessary.  Nothing  in  the  order  granting  this 
certificate  was  a finding  by  the  Commission  of  the  reasonabieness  or  prudence  of 
expenditures  involved  in  serving  the  customers  in  the  new  service  area  listed  in  the 
certificate.  - Southern  Union  Company,  d/b/a  Missouri  Gas  Energy-20  MPSC  3d 
562. 

IV.  OPERATION 

§18.  Rates 

The  Commission  approved  a Stipulation  and  Agreement  authorizing  an  increase  of 
$9  million  in  AmerenUE’s  retail  base  rate,  which  includes  $700,000  in  annual 
funding,  increasing  to  $850,000  over  the  next  three  years,  for  natural  gas  energy 
efficient  programs.  - Union  Electric  Company,  d/b/a  Ameren  UE-20  MPSC  3d  114. 

§33.  Billing  practices 

Laclede  Gas  Company  was  not  in  violation  of  the  law  when  it  began  sending 
electronic  bills  to  Complainant  and,  therefore  within  the  law  by  sending  an  electronic 
notice  of  disconnection.  - Laclede  Gas  Company-20  MPSC  3d  43. 

V.  JOINT  OPERATIONS 
§36.  Joint  operations  generally 

Alleging  the  existence  of  circumstances  that  are  expressly  allowed  by  the  affiliate 
transactions  rule  does  not  allege  a violation  of  that  rule  and  does  not  state  a claim 
upon  which  relief  can  be  granted.  - Laclede  Gas  Company,  Laclede  Energy 
Resources,  and  The  Laclede  Group-20  MPSC  3d  93. 
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MANUFACTURED  HOUSING 

I.  IN  GENERAL 

§1.  Generally 

§2.  Obligation  of  the  manufacturers  and  dealers 

§3.  Jurisdiction  and  powers  of  Federal  authorities 
§4.  Jurisdiction  and  powers  of  the  State  Commission 

§5.  Reports,  records  and  statements 

II.  WHEN  A PERMIT  IS  REQUIRED 

§6.  When  a permit  is  required  generally 

§7.  Operations  and  construction 

III.  GRANT  OR  REFUSAL  OF  A PERMIT 

§8.  Grant  or  refusal  generally 

§9.  Restrictions  or  conditions 

§1 0.  Who  may  possess 

§11.  Public  safety 

IV.  OPERATION,  TRANSFER,  REVOCATION  OR 
CANCELLATION 

§1 2.  Operations  under  the  permit  generally 
§1 3.  Duration  of  the  permit 

§14.  Modification  and  amendment  of  the  permit  generally 
§15.  Transfer,  mortgage  or  lease  generally 
§16.  Revocation,  cancellation  and  forfeiture  generally 
§17.  Acts  or  omissions  justifying  revocation  or  forfeiture 
§1 8.  Necessity  of  action  by  the  Commission 
§19.  Penalties 


MANUFACTURED  HOUSING 


I.  IN  GENERAL 

§4.  Jurisdiction  and  powers  of  the  State  Commission 

Under  Section  700.100.2,  RSMO,  the  Commission  may  consider  a complaint 
charging  a registered  manufactured  housing  dealer  with  failure  to  arrange  for  proper 
initial  setup  of  any  modular  home.  - 5 Star  Homes  and  Development  Community, 
lnc.-20  MPSC  3d  88. 
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IV.  OPERATION,  TRANSFER,  REVOCATION  OR 
CANCELLATION 

§17.  Acts  or  omissions  justifying  revocation  or  forfeiture 

Under  Commission  ruie  4 CSR  240-1 23.095(1 1 ),  faiiure  to  pay  a re-inspection  fee 
constitutes  grounds  for  the  denial,  suspension  or  revocation,  or  placing  on  probation 
of  a dealer’s  certificate  of  registration.  -5  Star  Homes  and  Development  Company, 
lnc.-20  MPSC  3d  88. 

Under  Section  700.100.2(6)  RSMO,  failure  to  arrange  for  proper  initial  setup  of  a 
modular  home  constitutes  grounds  for  suspension,  revocation  or  placing  on 
probation  of  a manufactures  dealer  registration.  - 5 Star  Homes  and  Development 
Company,  Inc. -20  MPSC  3d  88. 

§19.  Penalties 

Under  Section  700.1 15.2  RSMo,  whoever  violated  any  provision  of  Chapter  700, 
RSMo,  shall  be  liable  to  the  state  of  Missouri  for  a civil  penalty  in  an  amount  which 
shall  not  exceed  $1 ,000  for  each  violation.  - 5 Star  Homes  and  Development 
Company,  Inc. -20  MPSC  3d  88. 


PUBLIC  UTILITIES 


I.  IN  GENERAL 

§1.  Generally 

§2.  Nature  of 

§3.  Functions  and  powers 

§4.  Termination  of  status 

§5.  Obligation  of  the  utility 

II.  JURISDICTION  AND  POWERS 

§6.  Jurisdiction  and  powers  generally 
§7.  Jurisdiction  and  powers  of  the  State  Commission 

§8.  Jurisdiction  and  powers  of  the  Federal  Commissions 

§9.  Jurisdiction  and  powers  of  local  authorities 

III.  FACTORS  AFFECTING  PUBLIC  UTILITY  CHARACTER 

§10.  Tests  in  general 

§11.  Franchises 

§12.  Charters 

§1 3.  Acquisition  of  public  utility  property 

§14.  Compensation  or  profit 
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§15.  Eminent  domain 

§16.  Property  sold  or  leased  to  a public  utiiity 

§17.  Restrictions  on  service,  extent  of  use 

§18.  Size  of  business 

§19.  Solicitation  of  business 

§20.  Submission  to  reguiation 

§21.  Sale  of  surplus 

§22.  Use  of  streets  or  public  piaces 

IV.  PARTICULAR  ORGANIZATIONS-PUBLIC  UTILITY 
CHARACTER 

§23.  Particular  organizations  generaily 
§24.  Municipal  plants 

§25.  Municipal  districts 

§26.  Mutual  companies;  cooperatives 

§27.  Corporations 

§28.  Foreign  corporations  or  companies 
§29.  Unincorporated  companies 

§30.  State  or  federaliy  owned  or  operated  utility 

§31.  Trustees 


PUBLIC  UTILITIES 


I.  IN  GENERAL 

§1.  Generally 

The  Commission  estimated  its  fiscai  year  2012  Assessment  to  be  $16,574,239.  - 
Assessment  Against  Pubiic  Utiiities-20  MPSC  3d  571 . 

II.  JURISDICTION  AND  POWERS 

§7.  Jurisdiction  and  powers  of  the  State  Commission 

The  Commission  does  not  have  authority  to  dictate  to  the  company  whether  it  must 
use  internai  workforce  rather  than  outside  contractors  to  perform  the  work  of  the 
company.  - Union  Eiectric  Company,  d/b/a  Ameren  Missouri-20  MPSC  3d  574. 
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III.  FACTORS  AFFECTING  PUBLIC  UTILITY  CHARACTER 

§19.  Solicitation  of  business 

This  file  is  established  as  a repository  for  documents  and  comments  regarding 
Missouri’s  regulated  utilities’  procurement  of  goods  and  services  from  diverse 
suppliers.  - Utilities’  Efforts  to  Procure  Goods  and  Services  from  Diverse  Suppliers- 
20  MPSC  3d  337. 


RATES 

I.  JURISDICTION  AND  POWERS 

§1.  Jurisdiction  and  powers  generaily 

§2.  Jurisdiction  and  powers  of  Federai  Commissions 

§3.  Jurisdiction  and  powers  of  the  State  Commission 

§4.  Jurisdiction  and  powers  of  the  courts 

§5.  Jurisdiction  and  powers  of  locai  authorities 

§6.  Limitations  on  jurisdiction  and  power 

§7.  Obligation  of  the  utility 

II.  REASONABLENESS-FACTORS  AFFECTING 
REASONABLENESS 

§8.  Reasonableness  generally 

§9.  Right  of  utility  to  accept  less  than  a reasonable  rate 

§10.  Ability  to  pay 

§1 1 . Breach  of  contract 

§1 2.  Capitalization  and  security  prices 

§1 3.  Character  of  the  service 

§14.  Temporary  or  emergency 

§15.  Classification  of  customers 

§16.  Comparisons 

§17.  Competition 

§1 8.  Consolidation  or  sale 

§1 9.  Contract  or  franchise  rate 

§20.  Costs  and  expenses 

§21.  Discrimination,  partiality,  or  unfairness 

§22.  Economic  conditions 

§23.  Efficiency  of  operation  and  management 

§24.  Exemptions 

§25.  Former  rates;  extent  of  change 

§26.  Future  prospects 

§27.  Intercorporate  relations 

§28.  Large  consumption 
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§29.  Liability  of  utility 

§30.  Location 

§31 . Maintenance  of  service 

§32.  Ownership  of  facilities 

§33.  Losses  or  profits 

§34.  Effects  on  patronage  and  use  of  the  service 

§35.  Patron’s  profit  from  use  of  service 

§36.  Public  or  industrial  use 

§37.  Refund  and/or  reduction 

§38.  Reliance  on  rates  by  patrons 

§39.  Restriction  of  service 

§40.  Revenues 

§41.  Return 

§42.  Seasonal  or  irregular  use 

§43.  Substitute  service 

§44.  Taxes 

§45.  Uniformity 

§46.  Value  of  service 

§47.  Value  of  cost  of  the  property 

§48.  Violation  of  law  or  orders 

§49.  Voluntary  rates 

§50.  What  the  traffic  will  bear 

§51 . Wishes  of  the  utility  or  patrons 

III.  CONTRACTS  AND  FRANCHISES 

§52.  Contracts  and  franchises  generally 

§53.  Validity  of  rate  contract 

§54.  Filing  and  Commission  approval 

§55.  Changing  or  terminating-contract  rates 

§56.  Franchise  or  public  contract  rates 

§57.  Rates  after  expiration  of  franchise 

§58.  Effect  of  filing  new  rates 

§59.  Changes  by  action  of  the  Commission 
§60.  Changes  or  termination  of  franchise  or  public  contract 
rate 

§61 . Restoration  after  change 

IV.  SCHEDULES,  FORMALITIES  AND  PROCEDURE  RELATING 
TO 

§62.  Initiation  of  rates  and  rate  changes 

§63.  Proper  rates  when  existing  rates  are  declared  illegal 
§64.  Reduction  of  rates 

§65.  Refunds 
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§66.  Filing  of  schedules  reports  and  records 

§67.  Publication  and  notice 

§68.  Establishment  of  rate  base 

§69.  Approval  or  rejection  by  the  Commission 

§70.  Legality  pending  Commission  action 

§71.  Suspension 

§72.  Effective  date 

§73.  Period  for  which  effective 

§74.  Retroactive  rates 

§75.  Deviation  from  schedules 

§76.  Form  and  contents 

§77.  Billing  methods  and  practices 

§78.  Optional  rate  schedules 

§79.  Test  or  trial  rates 

V.  KINDS  AND  FORMS  OF  RATES  AND  CHARGES 

§80.  Kinds  and  forms  of  rates  and  charges  in  general 

§81.  Surcharges 

§82.  Uniformity  of  structure 

§83.  Cost  elements  involved 

§84.  Load,  diversity  and  other  factors 

§85.  Flat  rates  and  charges 

§86.  Mileage  charges 

§87.  Zone  rates 

§88.  Transition  from  flat  to  meter 

§89.  Straight,  block  or  step-generally 

§90.  Contract  or  franchise  requirement 

§91 . Two-part  rate  combinations 

§92.  Charter,  contract,  statutory,  or  franchise  restrictions 

§93.  Demand  charge 

§94.  Initial  charge 

§95.  Meter  rental 

§96.  Minimum  bill  or  charge 

§97.  Maximum  charge  or  rate 

§98.  Wholesale  rates 

§99.  Charge  when  service  not  used;  discontinuance 
§100.  Variable  rates  based  on  costs-generally 
§101.  Fuel  clauses 

§102.  Installation,  connection  and  disconnection  charges 
§1 03.  Charges  to  short  time  users 

VI.  RATES  AND  CHARGES  OF  PARTICULAR  UTILITIES 

§104.  Electric  and  power 
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§105.  Demand,  load  and  related  factors 

§106.  Special  charges;  amount  and  computation 

§1 07.  Kinds  and  classes  of  service 

§108.  Gas 

§109.  Heating 

§110.  Telecommunications 

§111.  Water 

§112.  Sewers 

§1 1 3.  Joint  Municipal  Utility  Commissions 

VII.  EMERGENCY  AND  TEMPORARY  RATES 

§114.  Emergency  and  temporary  rates  generally 
§115.  What  constitutes  an  emergency 
§116.  Prices 

§117.  Burden  of  proof  to  show  emergencies 

VIII.  RATE  DESIGN,  CLASS  COST  OF  SERVICE 
§118.  Method  of  allocating  costs 

§119.  Rate  design,  class  cost  of  service  for  electric  utilities 
§1 20.  Rate  design,  class  cost  of  service  for  gas  utilities 
§121.  Rate  design,  class  cost  of  service  for  water  utilities 

§1 22.  Rate  design,  class  cost  of  service  for  sewer  utilities 

§1 23.  Rate  design,  class  cost  of  service  for  telecommunications 
utilities 

§124.  Rate  design,  class  cost  of  service  for  heating  utilities 


RATES 

I.  JURISDICTION  AND  POWERS 

§3.  Jurisdiction  and  powers  of  the  State  Commission 

The  Commission  has  described  a ‘‘zone  of  reasonableness”  extending  from  100 
basis  points  above  to  100  basis  points  below  the  recent  national  average  of 
awarded  return  on  equity  (“ROE”)  to  help  the  Commission  evaluate  ROE 
recommendations.  The  Commission  has  wide  latitude  in  setting  an  ROE  within  the 
zone  of  reasonableness.  If  the  total  effect  of  the  rate  order  is  not  unjust  or 
unreasonable,  judicial  inquiry  is  at  an  end.  - KCP&L  Greater  Missouri  Operations 
Company-20  MPSC  3d  378. 

The  Commission  may  phase  in  a rate  increase  that  is  primarily  due  to  an  unusually 
large  increase  in  the  utility’s  rate  based.  Because  the  rate  base  increased  more 
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than  100%  as  a result  of  this  rate  case,  there  is  an  unusually  large  increase  in  rate 
base.  - KCP&L  Greater  Missouri  Operations  Company-20  MPSC  3d  545. 

II.  REASONABLENESS-FACTORS  AFFECTING 
REASONABLENESS 

§20.  Costs  and  expenses 

The  purpose  of  normalization  is  to  determine  a reasonable  expectation  of  what  costs 
a utility  is  likely  to  experience  in  the  future  so  that  rates  can  be  set  to  allow  the  utility 
a reasonable  opportunity  to  recover  those  costs.  - Union  Electric  Company,  d/b/a 
Ameren  Missouri-20  MPSC  3d  573. 

§22.  Economic  conditions 

No  one  benefits  when  a utility  is  deprived  of  the  ability  to  charge  its  customers  a just 
and  reasonable  rate.  Public  sentiment  is  only  part  of  the  equation  the  Commission 
must  consider  when  fulfilling  its  responsibility  to  establish  just  and  reasonable  rates. 
- Union  Electric  Company,  d/b/a  Ameren  Missouri-20  MPSC  3d  573. 

V.  KINDS  AND  FORMS  OF  RATES  AND  CHARGES 

§89.  Straight,  block  or  step-generally 

The  Commission  does  not  like  declining  block  rates,  but  insufficient  evidence  was 
presented  to  justify  changing  those  rates.  - Union  Electric  Company,  d/b/a  Ameren 
Missouri-20  MPSC  3d  573. 

§101.  Fuel  clauses 

The  Commission  is  not  obligated  to  interpret  the  language  of  a fuel  adjustment  tariff 
in  a manner  that  protects  the  utility’s  ability  to  earn  a fair  return  on  equity.  Rather 
such  tariffs  are  to  be  interpreted  in  the  same  manner  as  any  other  tariff.  - Union 
Electric  Company,  d/b/a  Ameren  Missouri-20  MPSC  3d  353. 

The  Commission  approved  a stipulation  and  agreement  to  clarify  the  amount  of 
interest  owed  by  the  utility  pursuant  to  the  decision  announced  in  the  report  and 
order.  - Union  Electric  Company,  d/b/a  Ameren  Missouri-20  MPSC  3d  543. 

Any  fuel  adjustment  clause  the  Commission  allows  a utility  to  implement  must  be 
reasonably  designed  to  allow  the  company  a sufficient  opportunity  to  earn  a fair 
return  on  equity.  - Union  Electric  Company,  d/b/a  Ameren  Missouri-20  MPSC  3d 
573. 

VIII.  RATE  DESIGN,  CLASS  COST  OF  SERVICE 

§1 1 9.  Rate  design,  class  cost  of  service  for  electric  utilities 

It  is  important  that  each  customer  class  carry  its  own  weight  by  paying  rates 
sufficient  to  cover  the  cost  to  serve  that  class.  That  also  encourages  cost  effective 
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utilization  of  electricity  by  sending  appropriate  price  signals.  - Union  Electric 
Company,  d/b/a  Ameren  Missouri-20  MPSC  3d  573. 


SECURITY  ISSUES 


I.  IN  GENERAL 

§1.  Generally 

§2.  Obligation  of  the  utility 

§3.  Authorization  by  a corporation 

§4.  Conversion,  redemption  and  purchase  by  a corporation 
§5.  Decrease  of  capitalization 

§6.  Sinking  funds 

§7.  Dividends 

§8.  Revocation  and  suspension  of  Commission  authorization 

§9.  Fees  and  expenses 

§10.  Purchase  by  utility 

§11.  Accounting  practices 

II.  JURISDICTION  AND  POWERS 

§12.  Jurisdiction  and  powers  in  general 
§13.  Jurisdiction  and  powers  of  Federal  Commissions 
§14.  Jurisdiction  and  powers  of  the  State  Commission 
§15.  Jurisdiction  and  powers  of  local  authorities 

III.  NECESSITY  OF  AUTHORIZATION  BY  THE  COMMISSION 

§16.  Necessity  of  authorization  by  the  Commission  generally 

§17.  Installment  contracts 

§1 8.  Refunding  or  exchange  of  securities 

§19.  Securities  covering  utility  and  nonutility  property 

§20.  Securities  covering  properties  outside  the  State 

IV.  FACTORS  AFFECTING  AUTHORIZATION 

§21 . Factors  affecting  authorization  generally 

§21 .1 . Effect  on  bond  rating 

§22.  Equity  capital 

§23.  Charters 

§24.  Competition 

§25.  Compliance  with  the  terms  of  a mortgage  or  lease 

§26.  Definite  plans  and  purposes 
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§27.  Financial  conditions  and  prospects 

§28.  Use  of  proceeds 

§29.  Dividends  and  dividend  restrictions 

§30.  Improper  practices  and  irregularities 

§31.  Intercorporate  relations 

§32.  Necessity  of  issuance 

§33.  Revenue 

§34.  Rates  and  rate  base 

§35.  Size  of  the  company 

§36.  Title  of  property 

§37.  Amount 

§38.  Kind  of  security 

§39.  Restrictions  imposed  by  the  security 

V.  PURPOSES  AND  SUBJECTS  OF  CAPITALIZATION 

§40.  Purposes  and  subjects  of  capitalization  generally 

§41.  Additions  and  betterments 

§42.  Appreciation  or  full  plant  value 
§43.  Compensation  for  services  and  stockholders’ 
contributions 

§44.  Deficits  and  losses 

§45.  Depreciation  funds  and  requirements 

§46.  Financing  costs 

§47.  Intangible  property 

§48.  Going  value  and  good  will 

§49.  Stock  dividends 

§50.  Loans  to  affiliated  interests 

§51 . Overhead 

§52.  Profits 

§53.  Refunding,  exchange  and  conversion 
§54.  Reimbursement  of  treasury 

§55.  Renewals,  replacements  and  reconstruction 

§56.  Working  capital 

VI.  KINDS  AND  PROPORTIONS 

§57.  Bonds  or  stock 

§58.  Common  or  preferred  stock 
§59.  Stock  without  par  value 

§60.  Short  term  notes 

§61 . Proportions  of  stock,  bonds  and  other  security 
§62.  Proportion  of  debt  to  net  plant 
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VII.  SALE  PRICE  AND  INTEREST  RATES 

§63.  Sale  price  and  interest  rates  generaily 

§64.  Bonds 

§65.  Notes 

§66.  Stock 

§67.  Preferred  stock 

§68.  No  par  value  stock 

VIII.  FINANCING  METHODS  AND  PRACTICES 

§69.  Financing  methods  and  practices  generally 

§70.  Leases 

§71.  Financing  expense 

§72.  Payment  for  securities 

§73.  Prospectuses  and  advertising 

§74.  Subscriptions  and  allotments 

§75.  Stipulation  as  to  rate  base 

IX.  PARTICULAR  UTILITIES 

§76.  Telecommunications 

§77.  Electric  and  power 

§78.  Gas 

§79.  Sewer 

§80.  Water 

§81.  Miscellaneous 


SECURITY  ISSUES 


No  headnotes  in  this  volume  involved  the  question  of  security. 


SERVICE 


I.  IN  GENERAL 
§1.  Generally 

§2.  What  constitutes  adequate  service 

§3.  Obligation  of  the  utility 

§4.  Abandonment,  discontinuance  and  refusal  of  service 

§5.  Contract,  charter,  franchise  and  ordinance  provisions 
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§6.  Restoration  or  continuation  of  service 

§7.  Substitution  of  service 

§7.1 . Change  of  supplier 
§8.  Discrimination 

II.  JURISDICTION  AND  POWERS 

§9.  Jurisdiction  and  powers  generaily 

§10.  Jurisdiction  and  powers  of  the  Federal  Commissions 

§1 1 . Jurisdiction  and  powers  of  the  State  Commission 

§12.  Jurisdiction  and  powers  over  service  outside  of  the  state 

§13.  Jurisdiction  and  powers  of  the  courts 

§14.  Jurisdiction  and  powers  of  locai  authorities 

§15.  Limitations  on  jurisdiction 

§1 6.  Enforcement  of  duty  to  serve 

III.  DUTY  TO  SERVE 

§17.  Duty  to  serve  in  general 

§1 8.  Duty  to  render  adequate  service 

§19.  Extent  of  profession  of  service 
§20.  Duty  to  serve  as  affected  by  contract 
§21 . Duty  to  serve  as  affected  by  charter,  franchise  or 
ordinance 

§22.  Duty  to  serve  persons  who  are  not  patrons 

§23.  Reasons  for  faiiure  or  refusai  to  serve 

§24.  Duty  to  serve  as  affected  by  inadequate  revenue 

IV.  OPERATIONS 

§25.  Operations  generally 

§26.  Extensions 

§27.  Trial  or  experimental  operation 

§28.  Consent  of  iocai  authorities 

§29.  Service  area 

§30.  Rate  of  return 

§31.  Rules  and  regulations 

§32.  Use  and  ownership  of  property 

§33.  Hours  of  service 

§34.  Restriction  on  service 

§35.  Management  and  operation 

§36.  Maintenance 

§37.  Equipment 

§38.  Standard  service 

§39.  Noncontinuous  service 
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V.  SERVICE  BY  PARTICULAR  UTILITIES 
§40.  Gas 

§41 . Electric  and  power 

§42.  Heating 
§43.  Water 
§44.  Sewer 

§45.  Telecommunications 

VI.  CONNECTIONS,  INSTRUMENTS  AND  EQUIPMENT 

§46.  Connections,  instruments  and  equipment  in  general 
§47.  Duty  to  install,  own  and  maintain 
§48.  Protection,  location  and  liability  for  damage 
§49.  Restriction  and  control  of  connections,  instruments  and 
equipment 


SERVICE 

No  headnotes  in  this  volume  involved  the  question  of  service. 


SEWER 


I.  IN  GENERAL 

§1.  Generally 

§2.  Certificate  of  convenience  and  necessity 

§3.  Obligation  of  the  utility 

§4.  Transfer,  lease  and  sale 

II.  JURISDICTION  AND  POWERS 

§5.  Jurisdiction  and  powers  generally 

§6.  Jurisdiction  and  powers  of  the  Federal  Commissions 

§7.  Jurisdiction  and  powers  of  the  State  Commission 

§8.  Jurisdiction  and  powers  of  local  authorities 
§9.  Territorial  agreements 

III.  OPERATIONS 

§10.  Operation  generally 

§1 1 . Construction  and  equipment 

§12.  Maintenance 
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§13.  Additions  and  betterments 

§14.  Rates  and  revenues 

§15.  Return 

§16.  Costs  and  expenses 

§17.  Service 

§18.  Depreciation 

§19.  Discrimination 

§20.  Apportionment 

§21.  Accounting 

§22.  Valuation 

§23.  Extensions 

§24.  Abandonment  or  discontinuance 

§25.  Reports,  records  and  statements 

§26.  Financing  practices 

§27.  Security  issues 

§28.  Rules  and  regulations 

§29.  Billing  practices 

§30.  Eminent  domain 

§31 . Accounting  Authority  orders 


SEWER 


I.  IN  GENERAL 

§2.  Certificate  of  convenience  and  necessity 

In  making  determinations  to  grant  certificates  of  convenience  and  necessity,  the 
Commission  has  used  the  foiiowing  criteria:  there  must  be  a need  for  the  service; 
the  appiicant  must  be  qualified  to  provide  the  proposed  service;  the  applicant  must 
have  the  financial  ability  to  provide  the  service;  the  applicant’s  proposal  must  be 
economically  feasible;  the  service  must  promote  the  public  interest.  - Hoitgrewe 
Farms  Sewer  Company,  LLC-20  MPSC  3d  19. 

In  making  its  determination  of  whether  there  is  a need  for  the  service,  the  term  does 
not  mean  "essential”  or  "absolutely  indispensable”  but  rather  that  the  inconvenience 
to  the  public  occasioned  by  the  lack  of  the  proposed  service  is  great  enough  to 
amount  to  a necessity.  - Floitgrewe  Farms  Sewer  Company,  LLC-20  MPSC  3d  1 9. 

II.  JURISDICTION  AND  POWERS 

§7.  Jurisdiction  and  powers  of  the  State  Commission 

The  Commission  has  expressed  its  policy  regarding  jurisdiction  over  homeowners 
associations.  Through  these  cases,  the  Commission  has  established  a policy  of  not 
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asserting  jurisdiction  over  a system  if  certain  criteria  are  met.  Those  criteria,  known 
as  the  “Rocky  Ridge  Criteria”,  are  refiected  in  the  foiiowing  factors: 

(a)  The  Association  was  organized  as  a not-for-profit  corporation  for  the  benefit  of 
the  property  owners. 

(b)  Aii  customers  currentiy  served  by  the  subject  utiiity  assets  are  members  of  the 
Association. 

(c)  Oniy  members  of  the  Association  wiii  be  served  by  the  subject  utiiity  assets. 

(d)  The  Association’s  action  regarding  utiiity  matters  wiii  be  under  the  controi  of 
the  members  that  are  aiso  the  customers  served  by  the  subject  utility  assets. 

(e)  The  Association  owns  the  subject  assets  and  thus  has  control  over  such 
assets.  - RDG  Development,  LLC-20  MPSC  3d  33. 

III.  OPERATIONS 
§13.  Additions  and  betterments 

Timber  Creek  was  not  entitled  to  recover  expenses  associated  with  drilling  an 
exploratory  pilot  gas  well  or  other  exploration  for  alternative  energy  sources  because 
the  drilling  venture’s  potential  return  was  too  speculative  and  ultimately  provided  no 
benefit  to  customers.  - Timber  Creek  Sewer  Company-20  MPSC  3d  161 . 

§14.  Rates  and  revenues 

Timber  Creek  was  not  entitled  to  implement  a $.50  per  month  per  customer 
surcharge  to  establish  an  emergency  repair  fund  where  factual  evidence 
demonstrated  that  that  the  company  was  able  to  fund  unplanned  events  and  repairs 
without  financial  hardship.  - Timber  Creek  Sewer  Company-20  MPSC  3d  161. 

§16.  Costs  and  expenses 

The  Commission  determined  that  Timber  Creek,  a small  sewer  company  with  four 
employees,  had  met  its  burden  of  proof  in  establishing  that  the  salaries  authorized 
for  its  well-qualified  employees  were  just  and  reasonable  amounts  to  be  recovered 
from  rates  as  compensation.  This  determination  was  based  on  four  Relevant  Salary 
Determination  Factors  and  commensurate  with  experience  and  a cost  of  living 
adjustment.  The  Commission  reasoned  that  the  increase  in  salaries  would  help 
ensure  the  retention  of  quality  and  experienced  employees. 

Likewise,  Timber  Creek  sufficiently  proved  that  $36,170  was  a just  and  reasonable 
amount  to  be  recovered  in  rates  for  rate  case  expense  for  costs  associated  with 
adjudicating  this  rate  increase  request.  An  additional  $18,175  rate  case  expense 
recovery  requested  for  an  earlier  rate  case  was  denied  because  it  would  constitute 
unlawful  retroactive  ratemaking  by  permitting  recovery  of  past  losses.  Recovery  for 
the  alleged  under-recovery  of  Commission  assessments  from  prior  years  was 
denied  for  similar  reasons.  - Timber  Creek  Sewer  Company-20  MPSC  3d  161. 
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STEAM 


I.  IN  GENERAL 

§1.  Generally 

§2.  Obligation  of  the  utility 

§3.  Certificate  of  convenience  and  necessity 

§4.  Transfer,  lease  and  sale 

§4.1 . Change  of  suppliers 

§5.  Charters  and  franchise 

§6.  Territorial  agreements 

II.  JURISDICTION  AND  POWERS 

§7.  Jurisdiction  and  powers  generally 

§8.  Jurisdiction  and  powers  of  Federal  Commissions 

§9.  Jurisdiction  and  powers  of  the  State  Commission 

§10.  Jurisdiction  and  powers  of  the  local  authorities 

§11.  Territorial  agreements 

§12.  Unregulated  service  agreements 

III.  OPERATIONS 

§13.  Operations  generally 

§14.  Rules  and  regulations 

§15.  Cooperatives 

§16.  Public  corporations 

§17.  Abandonment  and  discontinuance 

§18.  Depreciation 

§19.  Discrimination 

§20.  Rates 

§21.  Refunds 

§22.  Revenue 

§23.  Return 

§24.  Services  generally 

§25.  Competition 

§26.  Valuation 

§27.  Accounting 

§28.  Apportionment 

§29.  Rate  of  return 

§30.  Construction 

§31.  Equipment 

§32.  Safety 

§33.  Maintenance 


42 


§34.  Additions  and  betterments 

§35.  Extensions 

§36.  Local  service 

§37.  Liability  for  damage 

§38.  Financing  practices 

§39.  Costs  and  expenses 

§40.  Reports,  records  and  statements 

§41.  Biiling  practices 

§42.  Planning  and  management 

§43.  Accounting  Authority  orders 

§44.  Safety 

§45.  Decommissioning  costs 

IV.  RELATIONS  BETWEEN  CONNECTING  COMPANIES 

§46.  Relations  between  connecting  companies  generaily 

§47.  Physicai  connection 

§48.  Contracts 

§49.  Records  and  statements 


STEAM 

No  headnotes  in  this  voiume  invoived  the  question  of  steam. 


TELECOMMUNICATIONS 


I.  IN  GENERAL 

§1.  Generally 

§2.  Obligation  of  the  utility 

§3.  Certificate  of  convenience  and  necessity 

§3.1 . Certificate  of  local  exchange  service  authority 

§3.2.  Certificate  of  interexchange  service  authority 

§3.3.  Certificate  of  basic  local  exchange  service  authority 

§4.  Transfer,  lease  and  sale 

II.  JURISDICTION  AND  POWERS 

§5.  Jurisdiction  and  powers  of  local  authorities 

§6.  Jurisdiction  and  powers  of  Federal  Commissions 

§7.  Jurisdiction  and  powers  of  the  State  Commission 
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III.  OPERATIONS 

§8.  Operations  generally 

§9.  Public  corporations 

§10.  Abandonment  or  discontinuance 

§11.  Depreciation 

§12.  Discrimination 

§13.  Costs  and  expenses 

§13.1.  Yellow  Pages 

§14.  Rates 

§14.1  Universal  Service  Fund 

§15.  Establishment  of  a rate  base 

§16.  Revenue 

§17.  Valuation 

§18.  Accounting 

§19.  Financing  practices 

§20.  Return 

§21.  Construction 

§22.  Maintenance 

§23.  Rules  and  regulations 

§24.  Equipment 

§25.  Additions  and  betterments 

§26.  Service  generally 

§27.  Invasion  of  adjacent  service  area 

§28.  Extensions 

§29.  Local  service 

§30.  Calling  scope 

§31.  Long  distance  service 

§32.  Reports,  records  and  statements 

§33.  Billing  practices 

§34.  Pricing  policies 

§35.  Accounting  Authority  orders 

IV.  RELATIONS  BETWEEN  CONNECTING  COMPANIES 

§36.  Relations  between  connecting  companies  generally 
§37.  Physical  connection 

§38.  Contracts 

§39.  Division  of  revenue,  expenses,  etc. 

V.  ALTERNATIVE  REGULATION  AND  COMPETITION 

§40.  Classification  of  company  or  service  as  noncompetitive, 

transitionally,  or  competitive 
§41.  Incentive  regulation  plans 
§42.  Rate  bands 
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§43.  Waiver  of  statutes  and  rules 

§44.  Network  modernization 

§45.  Local  exchange  competition 

§46.  Interconnection  Agreements 

§46.1  Interconnection  Agreements-Arbitrated 

§47.  Price  Cap 


TELECOMMUNICATIONS 


III.  OPERATIONS 

§14.  Rates 

As  required  by  Section  392.245.13,  RSMo,  the  Commission  calcuiated  the 
weighted,  statewide  average  rate  of  nonwireiess  basic  iocai  teiecommunications 
services  and  determined  that  no  legisiative  changes  were  recommended  to  the  state 
iegisiature.  - Weighted  Statewide  Average  Rate  of  Nonwireiess  Basic  Local 
Telecommunication  Services-20  MPSC  3d  125. 

§26.  Service  generally 

The  Commission  opened  an  investigation  into  the  quality  of  service  provided  by 
telecommunications  companies  following  deregulation.  - Wireline 
Telecommunications  Services-20  MPSC  3d  5. 

The  Commission  accepted  a Staff  investigative  report  that  concluded  that 
deregulated  local  exchange  telecommunications  companies  continue  to  provide  an 
acceptable  quality  of  service  to  their  customers.  - Wireline  Telecommunications 
Services-20  MPSC  3d  147. 

V.  ALTERNATIVE  REGULATION  AND  COMPETITION 

§46.  Interconnection  Agreements 

Missouri  statute  subjects  interconnected  voice  over  internet  protocol  traffic  to  the 
same  charges  as  telecommunications  services  with  an  exception  for  information 
service  providers. 

Missouri  may  govern  access  to  dark  fiber.  - Southwestern  Bell  Telephone 
Company,  d/b/a  AT&T  Missouri-20  MPSC  3d  60. 

§46.1 . Interconnection  Agreements-Arbitrated 

In  arbitration  of  telecommunications  interconnection  agreement,  post-decision  practice 
is  subject  to  federal  statutes  and  the  Missouri  regulations  made  pursuant  to  federal 
regulations,  to  the  exclusion  of  State  statutes  and  regulations  made  under  State 
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statutes.  - Southwestern  Bell  Telephone  Company,  d/b/a  AT&T  Missouri  -20  MPSC 
3d  118. 


VALUATION 


I.  IN  GENERAL 

§1.  Generally 

§2.  Constitutional  limitations 

§3.  Necessity  for 

§4.  Obligation  of  the  utility 

II.  JURISDICTION  AND  POWERS 

§5.  Jurisdiction  and  powers  generally 

§6.  Jurisdiction  and  powers  of  the  State  Commission 

§7.  Jurisdiction  and  powers  of  the  Federal  Commissions 

§8.  Jurisdiction  and  powers  of  local  authorities 

III.  METHODS  OR  THEORIES  OF  VALUATION 

§9.  Methods  or  theories  generally 

§1 0.  Purpose  of  valuation  as  a factor 
§1 1 . Rule,  formula  or  judgment  as  a guide 
§12.  Permanent  and  tentative  valuation 

IV.  ASCERTAINMENT  OF  VALUE 

§13.  Ascertainment  of  value  generally 
§14.  For  rate  making  purposes 

§1 5.  Purchase  or  sale  price 

§16.  For  issuing  securities 

V.  FACTORS  AFFECTING  VALUE  OR  COST 

§1 7.  Factors  affecting  value  or  cost  generally 

§18.  Contributions  from  customers 

§19.  Appreciation 

§20.  Apportionment  of  investment  or  costs 

§21 . Experimental  or  testing  cost 

§22.  Financing  costs 

§23.  Intercorporate  relationships 

§24.  Organization  and  promotion  costs 

§25.  Discounts  on  securities 
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§26.  Property  not  used  or  useful 

§27.  Overheads  in  general 

§28.  Direct  labor 

§29.  Material  overheads 

§30.  Accidents  and  damages 

§31.  Engineering  and  superintendence 

§32.  Preliminary  and  design 

§33.  Interest  during  construction 

§34.  Insurance  during  construction 

§35.  Taxes  during  construction 

§36.  Contingencies  and  omissions 

§37.  Contractor’s  profit  and  loss 

§38.  Administrative  expense 

§39.  Legal  expense 

§40.  Promotion  expense 

§41.  Miscellaneous 

VI.  VALUATION  OF  TANGIBLE  PROPERTY 

§42.  Buildings  and  structures 

§43.  Equipment  and  facilities 

§44.  Land 

§45.  Materials  and  supplies 

§46.  Second-hand  property 

§47.  Property  not  used  and  useful 

VII.  VALUATION  OF  INTANGIBLE  PROPERTY 

§48.  Good  will 

§49.  Going  value 

§50.  Contracts 

§51 . Equity  of  redemption 

§52.  Franchises 

§53.  Leases  and  leaseholds 

§54.  Certificates  and  permits 

§55.  Rights  of  way  and  easements 

§56.  Water  rights 

VIII.  WORKING  CAPITAL 

§57.  Working  capital  generally 

§58.  Necessity  of  allowance 

§59.  Factors  affecting  allowance 

§60.  Billing  and  payment  for  service 
§61.  Cash  on  hand 
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§62.  Customers’  deposit 

§63.  Expenses  or  revenues 

§64.  Prepaid  expenses 

§65.  Materiais  and  supplies 

§66.  Amount  to  be  ailowed 

§67.  Property  not  used  or  usefui 

IX.  DEPRECIATION 

§68.  Depreciation  generaliy 

§69.  Necessity  of  deduction  for  depreciation 

§70.  Factors  affecting  propriety  thereof 

§71 . Methods  of  establishing  rates  or  amounts 

§72.  Property  subject  to  depreciation 

§73.  Deduction  or  addition  of  funds  or  reserve 

X.  VALUATION  OF  PARTICULAR  UTILITIES 

§74.  Electric  and  power 

§75.  Gas 

§76.  Heating 

§77.  Telecommunications 

§78.  Water 

§79.  Sewer 


VALUATION 


No  headnotes  in  this  voiume  invoived  the  question  of  vaiuation. 


WATER 


i.  iN  GENERAL 
§1.  Generaily 

§2.  Certificate  of  convenience  and  necessity 

§3.  Obligation  of  the  utiiity 

§4.  Transfer,  iease  and  saie 

§5.  Joint  Municipal  Utility  Commissions 
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II.  JURISDICTION  AND  POWERS 

§6.  Jurisdiction  and  powers  generaily 

§7.  Jurisdiction  and  powers  of  the  Federal  Commissions 

§8.  Jurisdiction  and  powers  of  the  State  Commission 

§9.  Jurisdiction  and  powers  of  local  authorities 

§10.  Receivership 

§11.  Territorial  Agreements 

III.  OPERATIONS 

§12.  Operation  generally 

§13.  Construction  and  equipment 

§14.  Maintenance 

§15.  Additions  and  betterments 

§16.  Rates  and  revenues 

§17.  Return 

§18.  Costs  and  expenses 

§19.  Service 

§20.  Depreciation 

§21.  Discrimination 

§22.  Apportionment 

§23.  Accounting 

§24.  Valuation 

§25.  Extensions 

§26.  Abandonment  or  discontinuance 

§27.  Reports,  records  and  statements 

§28.  Financing  practices 

§29.  Security  issues 

§30.  Rules  and  regulations 

§31.  Billing  practices 

§32.  Accounting  Authority  orders 


WATER 


I.  IN  GENERAL 

§2.  Certificate  of  convenience  and  necessity 

In  making  determinations  to  grant  certificates  of  convenience  and  necessity,  the 
Commission  has  used  the  foiiowing  criteria:  there  must  be  a need  for  the  service;  the 
appiicant  must  be  qualified  to  provide  the  proposed  service;  the  applicant  must  have 
the  financial  ability  to  provide  the  service;  the  applicant’s  proposal  must  be 
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economically  feasible;  the  service  must  promote  the  public  interest.  - Hoitgrewe 
Farms  Walter  Company,  LLC-20  MPSC  3d  14. 

In  making  its  determination  of  whether  there  is  a need  for  the  service,  the  term  does 
not  mean  "essential”  or  "absolutely  indispensable”  but  rather  that  the  inconvenience  to 
the  public  occasioned  by  the  lack  of  the  proposed  service  is  great  enough  to  amount 
to  a necessity.  - Floitgrewe  Farms  Walter  Company,  LLC-20  MPSC  3d  14. 

§4.  Transfer,  lease  and  sale 

The  Commission  grants  public  utility’s  application  to  sell  works  and  system  to  city, 
conditioned  on  notice  of  that  transfer,  for  cancelation  of  public  utility’s  certificate  and 
tariff.  - U.S.  Water  Company-20  MPSC  3d  27. 

After  approving  the  transfer  of  assets  from  Loma  Linda  Water  Company  to  Missouri- 
American  Water  Company,  the  Commission  cancelled  the  certificate  granted  to 
Loma  Linda.  - Missouri  American  Water  Company  and  Loma  Linda  Water 
Company-20  MPSC  3d  377. 

The  Commission  grants  public  utility’s  application  to  sell  works  and  system  to  city, 
conditioned  on  notice  of  that  transfer,  for  cancelation  of  public  utility’s  certificate  and 
tariff.  - Aqua  Missouri,  Inc. -20  MPSC  3d  569. 

III.  OPERATIONS 

§27.  Reports,  records  and  statements 

The  Commission  granted  union’s  request  to  make  Missouri-American  Water 
Company’s  officer  salaries  public  information  to  be  published  in  its  2009  Annual 
Report.  The  Commission  reasoned  that  the  public  interest  would  be  served  by 
requiring  disclosure  of  the  salaries,  given  the  utility’s  monopoly  status.  This  was  true 
even  though  the  utility  had  previously  provided  all  requested  information  in  its  2009 
Annual  Report  and  had  committed  no  violation.  - Missouri-American  Water 
Company-20  MPSC  3d  342. 


